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THE NORTH SEA CONTINENTAL SHELF CASES— 
A CRITIQUE 


By Wolfgang Friedmann ° 


The decision of the International Court of Justice in the North Sea 
Continental Shelf Cases+ is surely one of the most interesting as well as. 
debatable decisions in the history of the Court. It deals with certain 
aspects of one of the most important new developments of international 
law, the doctrine of the Continental Shelf. It also touches on some basic 
problems of the sources of international law. Among the matters dealt 
with, in greater or lesser detail, by the Court are the formation of custom 
in contemporary conditions, the effect of custom upon treaty and, in turn, 
the possible translation of principles formulated in a multilateral treaty, 
into universal custom. Above all, the Court was compelled to formulate 
certain principles of general equity as applicable to the delimitation of the 
continental shelves between three of the coastal states of the North Sea. 
It is this attempt of the Court to formulate the general principles of equity 
applicable to a fair allocation of the resources of the Continental Shelf 
between neighbors with which the present article will be mainly concerned. 

The facts are set out and illustrated with admirable clarity and concise- 
ness in the Court’s judgment. Certain aspects are, however, essential to an 
understanding of the issues to be discussed in the present article. 

The North Sea, whose geographical location and boundaries are described 
in Article 4 of the North Sea Policing of Fisheries Convention of May 6, 
1882, has, in the words of the Court “to some extent the general look of an 
enclosed sea without actually being one. Round its shores are situated, 
on the eastern side and starting from the north, Norway, Denmark, the 
Federal Republic of Germany, The Netherlands, Belgium and France; 
while the whole western side is taken up by Great Britain, together with 
the island groups of the Orkneys and Shetlands.” 

With the exception of the so-called Norwegian Trough, the entire seabed 
of the North Sea is a continental shelf—even by its narrowest definition— 
since the depth nowhere exceeds 200 meters. By a series of agreements, 
between the United Kingdom on the western side, and Norway, Denmark 
and The Netherlands on the eastern side, these states—whose coasts are 
“opposite each other” ?—have fixed the respective boundaries of the con- 
tinental shelves according to the principle of the so-called “median line.” 
In addition, the Federal Republic, by agreements of 1964 and 1965 with 
Denmark and The Netherlands, established certain partial boundary lines. 


e Of the Board of Editors. 

1 Judgment of Feb, 20, 1969 (Fed. Rep. of Germany/Denmark; Fed. Rep. of Ger- 
many/Netherlands), [1969] I.C.J.Rep. 3; digested and excerpted in 63 A.J.LL. 591 
(1969). 

2 Cf. Continental Shelf Convention, Art. 6 (1), 499 U.N. Treaty Series 311; T.LA.S., 
No. 5578; reprinted in 52 A.J.I.L. 858 (1958). 
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But the Federal Republic was unable to reach agreement with Denmark 
and The Netherlands on the other boundaries, which the latter two states 
wished to determine in accordance with the “equidistance principle.” This 
is defined in Article 6 (1) of the Continental Shelf Convention as “the 
median line, every point of which is equidistant from the nearest points of 
the base lines from which the breadth of the territorial sea of each state is 
measured.” The Court describes the “equidistance line” as “one which 
lezves to each of the parties concerned all those portions of the Continental 
Shelf that are nearer to a point on its own coast than they are to any point 
on the coast of the other party.” ? 

Map three, reproduced in the Judgment, illustrates the equidistance line 
which, as drawn by Denmark and The Netherlands, and constituting an 
agreement between them, would have allotted to these two countries areas 
outside a smaller triangle than that drawn up by the Federal Republic. The 
area lying between the inner and outer triangles formed the point of con- 
tention between the parties. 

The Federal Republic:did not contest the accuracy of the Danish-Dutch 
lire, provided that the equidistance principle was applicable. It contended 
hewever that: (a) the equidistance principle as laid down in Article 6 of 
the Continental Shelf Convention, was not applicable against the Federal 
Republic, which had not ratified the convention, and that (b) in the absence 
of any treaty provision applicable to the situation,* it would be inequitable 
to apply the equidistance rule, since its effects would be to pull the line of 
the Continental Shelf boundary inward, in the direction of the strongly con- 
cave coastline of the Federal Republic. By contrast, outwardly curving 
ccasts, such as The Netherlands and Denmark have to a moderate extent, 
“cause boundary lines drawn on an equidistance basis to leave the coast 
on divergent courses, thus having a widening tendency on the area of Con- 
tinental Shelf off that coast.” The Federal Republic also contended that the 
agreement made between Denmark and The Netherlands on the basis of the 
equidistance principle was res inter alios acta, and not binding upon third 
parties. 


3 The full text of Art. 6 is as follows: 

“(1) Where the same continental shelf is adjacent to the territories of two or more 
States whose coasts are opposite each other, the boundary of the continental shelf 
appertaining to such States shall be determined by agreement between them. In the 
absence of agreement, and unless another boundary line is justified by special circum- 
stances, the boundary is the meridian line, every point of which is equidistant from the 
nearest points of the baselines from which the breadth of the territorial sea of each State 
is measured. 

“(2) Where the same continental shelf is adjacent to the territories of two adjacent 
S-ates, the boundary of the continental shelf shall be determined by agreement between 
them. In the absence of agreement, and unless another boundary line is justified by 
special circumstances, the boundary shall be determined by application of the principle 
o= equidistance from the nearest points of the baselines from which the breadth of the 
territorial sea of each State is measured.” 

4 The application of Art. 6 would not necessarily have meant žhe application of the 
equidistance principle, since it is prescribed by Art. 6 only “in the absence of agreement, 
and unless another boundary line is justified by special circumstances.” 
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By agreement the parties submitted the dispute to the Court, and they 
also agreed that Denmark and The Netherlands should be considered in 
the same interest, within the meaning of Article 31, paragraph 5, of the 
Court's Statute. 


Tue LEGAL ISSUES 


The legal issues, as they presented themselves to the Court, may best 
be summarized in the following logical sequence." 

The first question is whether the basic concept of the Continental Shelf 
has become a general norm of international law, binding upon all states 
either as custom or as a general principle of law,® and is therefore applicable 
even between states all or some of which are not parties to any treaty or 
agreement on this subject. If the answer to the first question is in the 
affirmative, how are the boundaries of the continental shelves of opposite 
or adjacent states to be determined? Specifically, should the criteria be 
those of Article 6 of the Continental Shelf Convention as representing 
custom or general principles of law? In particular, should the equidistance 
principle be regarded as generally binding, as was the contention of 
Denmark and The Netherlands? 

Or should, on the contrary, the North Sea Continental Shelf be appor- 
tioned among the participating states according to principles of distributive 
justice, giving each state “a fair and equitable” share of the shelfP This 
was the contention of the Federal Republic.’ 

Third, in the absence of a legal basis for reapportionment of the North 
Sea Continental Shelf area in accordance with principles of distributive 
justice or, on the other hand, the application of the equidistance norm as a 
general principle of customary international law, what are the principles 
that must guide the Court in the proper delimitation of the areas under 
dispute? In particular, is it the length of the coastline that determines 
the extent of the coastal states’ proper share of the continental shelf, so that 
abnormal! configurations of the coastline which would lead to unusually 
large or small continental shelf areas, must be rectified? What conclusions, 
if any, can finally be drawn from the fact that the contending parties are 
neighbors, sharing common interests in the exploitation of a shelf area that 
constitutes an essential unity? 

ë The following presentation is not strictly in accordance with the sequence or manner 
of the Court’s reasoning, but does not seem to be at variance with it. 

8 For the lack of clear distinction between these two sources, see Waldock, General 
Course on International Law, 106 Hague Academy, Recueil des Cours 62 ff. (1962). 

7 As an alternative method of reaching the same end, i.e., an equitable apportionment, 
in deviation from the equidistance line, and therefore in favor of the Federal Republic, 
the latter suggested either delimitation on the basis of a “coastal front,” i.e., a straight 
baseline joining the two ends of the inward curving coast, or generally “special cireum- 
stances,” in analogy to the provision in Art. 6 of the convention. In other words the 


Federal Republic was willing to argue in terms of the basic equidistance principle, pro- 
vided the normal method of delimitation was rejected in favor of “special circumstances.” 
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THE CONTINENTAL SHELF AS A PRINCIPLE OF CUSTOMARY LAW 


‘The Court dealt only briely—almost casually—with the question whether 
the concept of the continental shelf as such had become part of general 
intərnational law. It contented itself with saying that, quite independently 
of the 1958 Geneva Convention, 


_ the rights of the coastal State in respect of the area of continental shelf 
that constitutes a natural prolongation of its land territory into and 
under the sea exist ipso facto and ab initio, by virtue of its sovereignty 
over the land, and as an extension of it in an exercise of sovereign 
rights for the purpose of exploring the sea-bed and exploiting its natural 
resources. In short, there is here an inherent right... .° 


It is, of course, true that today nobody seriously denies the universal ` 
acceptance of the continental shelf as an extension of the sovereignty of 
the coastal state. Although, at the time of writing, the convention has been. 
ratified by only 39 states, though signed by many more, including the 
Federal Republic, it is taken for granted that non-parties will claim rights 
to the continental shelf as much as parties to the convention. The Court 
simply assumed that the continental shelf had become a part of general 
customary law. Judge Tanaka (dissenting) spelt out the process: 


The Geneva Convention of 1958 on the Continental Shelf, first lex ex 
contractu among the States parties, has been promoted by the sub- 
sequent practice of a number of other States through agreements, uni- 
lateral acts and acquiescence to the law of the international community 
which is nothing else but world law or universal law. 


It is nevertheless remarkable that so little notice should have been taken 
of the acceptance as general customary Jaw of a doctrine which came into 
existence less than a quarter of a century ago with the Truman Proclama- 
tion of 1945. Only thirteen years later, it became the subject of a multi- 
lateral convention, and even at that time it could be argued that the 
principle of the continental shelf had already become one of customary 
law, so rapid was its universal acceptance. Contemporary writers have 
stressed the prevalence of treaty over custom as an instrument of law 
fo-mation in modern times. “Acceleration of history, and above all, diminish- 
ing homogeneity in the moral and legal ideas that have long governed the 
formation of law—such, in the essential elements, are the causes that today 
crrtail the development of customary international law.”® But as Brierly *° 
pointed out, “it is possible even today for new customs to develop and to 
win acceptance as law when the need is sufficiently clear and urgent.” 
Brierly’s example is the principle of national sovereignty over the territorial 
airspace. We must now add the continental shelf. A triumph for interna- 


8 Par. 19. 

"De Visscher, Theory and Reality in Public International Law 162 (3rd ed. rev., 
Corbett trans., 1968). See also Bourquin, “Stabilité et mouvement dans Y’ordre juridique 
international,” 34 Hague Academy, Recueil des Cours 347, 415 (1938), who points out 
that custom cannot follow the social dynamism of an age with multiple and rapidly 
changing needs. 

10 The Law of Nations 62 (6th ed., 1963). 
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tional law? Certainly in the sense that the rapidity of modern communica- 
tions and the evidence of state practice, shown by actions, conferences, 
disputes articulated in a fraction of the time formerly needed for the forma- 
tion and communication of international practices, facilitate not only the 
drafting of conventions but also the crystallization of custom. But in terms 
of the values concerned, in terms of the needs of mankind to regulate a 
rapidly growing number of concerns in the common interest, the phenomenal 
rate of growth of such new customs as sovereignty over airspace and the 
continental shelf is a retrograde development. Characteristically, both 
consolidate extensions of national sovereignty at the expense of international 
freedoms. 


DELIMITATION OF THE CONTINENTAL SHELF-—CONVENTION, 
Custom AND EgQuiry 


The Court affirmed the existence of an ipso jure right of the coastal state 
to the continental shelf as such, without the specific attributes and limita- 
tions spelled out in the Geneva Convention. But since a continental shelf 
cannot exist in abstracto, but, like the land territory of which it is deemed 
to be an extension, only with specific boundaries, it became necessary for 
the Court to spell out the criteria for states not bound by any convention 
or international agreement. One possible approach was that suggested by 
Denmark and The Netherlands, namely, to regard the provisions of the 
convention, and notably the equidistance principle, “as involving, a rule that 
is part of the corpus of general international law;—and, like other rules of 
general or customary international law, is binding on the Federal Republic 
automatically and independently of any specific assent, direct or indirect, 
given by the latter.” The Court rejected this contention, from two perspec- 
tives. First, it denied that the equidistance principle was justified on 
“a priori’ or “fundamentalist” grounds. The Court admitted that the “equi- 
distance—special circumstances” principle was the most generally accept- 
able because “no other method of delimitation has the same combination 
of practical convenience and certainty of application.” But it pointed out 
that it was neither contained in the Truman Proclamation, which speaks of 
“equitable principles” of delimitation, nor had it been accepted in the Con- 
tinental Shelf Convention except after much debate by expert commissions, 
and with certain qualifications. Two of these, i.e., “agreement” and “special 
circumstances,” have been incorporated in the convention itself. Nor did 
the Court accept the Danish-Dutch contention that the equidistance rule 
had become part of customary international law, following the convention 
which had defined and consolidated the emerging customary law, and in 
the light of state practice exemplified by specific delimitation agreements, 
such as those concluded in the North Sea area. In refuting this argument, 
the majority made much of the fact that Article 6, which contains the 
equidistance rule, unlike Articles 1-3, which contain the fundamental prin- 
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ciples of the continental shelf, was subject to reservations and therefore 
of a lower order.“ . 

Although it is on this point—the refusal to characterize the equidistance 
principle as one of general international law—that the dissenting judges 
disagreed most strongly,** it is not proposed to take up this part of the 
Court's reasoning in the present article. Whether and to what extent the 
equidistance principle has become a general principle, or only the most 
convenient and generally acceptable of a number of alternatives, is a matter 
on which not only the judges of the Court but other reasonable men may 
differ. Having rejected the equidistance principle as applicable, the Court 
had to find alternative criteria. It is these which appear to the present 
writer to be both unconvincing and inconsistent. 


Ex Azrgvo et Bono AND THE REAPPORTIONMENT OF RESOURCES 


The Federal Republic had pleaded, inter alia, that, since the Geneva 
Convention was not applicable, the correct principle was to accord to each 
of the states concerned a “just and equitable share” of the continental shelf, 
and that such an approach would require the allotment of shares in pro- 
portion to the length of the coastline or sea frontage. This was a bold 
approach, although the particular slant given to it by the Federal Republic, 
i.e., proportionality between the size of the continental shelf and the length 
of the coastline, was, of course, one that would favor the Federal Republic 
by ziving it a larger slice of the continental shelf than under the equi- 
distance test. The Court rejected this approach but, in the event, it entirely 
accepted the Federal Republic’s criterion of “just and equitable.” The 
Court drew a distinction between apportionment and delimitation. The 
apportionment of an as yet undelimited area considered as a whole would 
mean a decision ex aequo et bono, which the Court would be authorized 
to give only under the conditions prescribed by Article 38, paragraph 2, of 
the Statute, i.e., by consent of the parties. What the Court was entitled, 
and indeed obligated, to do was to apply equitable principles as part of the 


relevant rule of law. For the soundness of this distinction, between a . 


decision ex aequo bono and the application of equity as part of the law, the 
Court referred to the Advisory Opinion given in the case of Judgments of 
the Administrative Tribunal of the ILO upon Complaints made against 
UNESCO. The distinction between the two concepts is clearly right 


11 This appears to come close to an acceptance of the difficult and controversial doc- 
trine of jus cogens, but the Court denied any intention of pronouncing itself on the 
question of jus cogens. On the reservations aspect of the judgment, see Goldie, 
“Sedentary Fisheries and the North Sea Continental Shelf Cases,” 63 A.J.L.L. 536 et seq. 
(1989). 

12 It is particularly noteworthy that Vice President Koretsky, one of the dissenters, 
should have considered the equidistance rule as a general principle of international law, 
since Soviet theory, which generally deprecates custom in relation to treaties, is even 
more strongly opposed to the recognition of “general principles of law” as a source of 
intemational law. See, for example, Lukashuk in Tunkin (ed.), Contemporary Interna- 
tional Law at 186 (1969). 

12 [1956] LC.J. Rep. at 100; digested in 51 A.J.LL. 410 (1957). 
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and has the support of such authoritative writers as Hersch Lauterpacht,** 
Manley Hudson,?* and Charles De Visscher.** Neither the present Court 
nor its predecessor has ever been asked to give a decision ex aequo et bono, 
but the Court and other international tribunals have applied general prin- 
ciples of equity in judicial or arbitral decisions on a number of occasions." 

But while the theoretical distinction between ex aequo et bono on the 
one hand, and the application of equity in the Aristotelian sense, i.e., as a 
tempering of injustice caused by a strict and literal application of law, is 
fairly clear, it can easily become blurred in the handling of a concrete 
situation. Ex aequo et bono, in the sense of Article 38 of the I.C.J. Statute, 
means the conferment of a power upon the Court to change the law. In 
the case of a boundary dispute, for example, it may mean that political, 
ethnological, economic and geographic factors commend a change of exist- 
ing frontiers as established by treaties, annexations, or other legal titles. 
The crux of the problem is that in international law the borderlines between 
interpretation of existing law and the making of new law are inevitably 
fluid. And the Court underlined the open-ended aspects of the situation in 
the North Sea Cases by rejecting the suggestion made by Denmark and The 
Netherlands—and supported by the dissenting judges—that the relevant 
provisions of the Continental Shelf Convention expressed, or had become, 
general international law. What the Court majority regarded as an ipso 
jure right of the coastal states was, so to speak, the naked concept of the 
continental shelf, shorn of the specific attributes and delimitations given in 
the Truman Proclamation, the various reports and studies of international 
legal bodies and the Continental Shelf Convention itself. 

The Court therefore had to determine the delimitation of boundaries in 
the light of its own conceptions of equity. And its distinction between 
apportionment and delimitation cannot disguise the fact that it had to make 
a choice between alternative criteria. Whether the criteria chosen by the 
Court deserve general approval, is a question which we will consider later. 


14 Private Law Sources and Analogies of International Law, par. 28 (1927). . 

18 The Permanent Court of International Justice 617 (1943), where the task of equity 
is described as being “to liberalize and to temper the application of law, to prevent 
extreme injustice in particular cases, to lead into new directions for which received 
materials point the way.” 

16 “Contribution à Etude des Sources du Droit International,” 60 Revue de Droit 
International et de Législation Comparée 325, 414 ef seq. (1933). 

17 See, e.g., Diversion of Waters from the River Meuse (1937), P.C.LJ., Ser. A/B, 
No, 70; Cayuga Indians (Great Britain v. U. S.) (1926), Nielsen Rep. 203, 307; Sapphire- 
NIOC Arbitration, 13 Int. and Comp. Law Q. 987 (1964). 

18 It might be noted that even in municipal law the borderline between a liberal inter- 
pretation of the existing law and a revision of the law is not always easy to draw. Thus, 
Art. 242 of the German Civil Code prescribes that legal obligations are to be performed 
in good faith. During the inflation of the early Twenties, which reduced the value of 
the Mark to an infinitesimal fraction of its former value, with the consequence that 
mortgagors, insurers and other debtors could discharge their obligations at purely 
nominal cost, the German courts proceeded to use this clause for a revision of obliga- 
tions. This judicial reform was subsequently (after the reform of the currency) con- 
solidated by a revaluation statute. 
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But what can scarcely be doubted is that, by rejecting the criteria laid down 
in the convention and other documents, the Court, in effect, was giving a 
decision ex aequo et bono, under the guise of interpretation. The Court 
applied a kind of distributive justice while denying that it was doing so. 
As Judge Tanaka (dissenting) put it: 


It may be said that the Court’s answer amounts to the suggestion to 
the Parties that they settle their dispute by negotiations according to 
ex aequo et bono without any indication as to what are the “principles 
and rules of international law,” namely juridical principles and rules 
vested with obligatory power rather than considerations of expediency 
-—factors or criteria—which are not incorporated in the legal norm and 
about which the Parties did not request an answer. 

It may be said also that the Court seems, by this decision, to be 
making a legislative consideration on the apportionment of the con- 
cinental shelf which is not of declaratory but of constitutive nature 
zontrary to the concept of the delimitation and which has been denied 
by it. 


The ‘Court’s approach to the question of equity and its underlying philosophy 
are spelled out in the following passage (Par. 91): . 


Equity does not necessarily imply equality. There can never be 
any question of completely refashioning nature, and equity does not 
require that a State without access to the sea should be allotted an area 
of continental shelf, any more than there could be a question of 
rendering the situation of a State with an extensive coastline similar to 
that of a State with a restricted coastline. Equality is to be reckoned 
within the same plane, and it is not such natural inequalities as these 
that equity could remedy. But in the present case there are three 
States whose North Sea coastlines are in fact comparable in length and 
which, therefore, have been given broadly equal treatment by nature ex- 
cept that the configuration of one of the coastlines would, if the equi- 
distance method is used, deny to one of these States treatment equal or 
comparable to that given the other two. Here indeed is a case where, 
in a theoretical situation of equality within the same order, an inequity 
is created. What is unacceptable in this instance is that a State should 
enjoy continental shelf rights considerably different from those of its 
neighbours merely because in the one case the coastline is roughly 
convex in form and in the other it is markedly concave, although those 
coastlines are comparable in length. It is therefore not a question of 
totally refashioning geography whatever the facts of the situation but, 
given a geographical situation of quasi-equality as between a number 
of States, of abating the effects of an incidental special feature from 
which an unjustifiable difference of treatment could result. 


Tne Court's Concept of “Nature” 


A basic aspect of the Court’s philosophy is its use of the concept of “natu- 
ral” throughout the judgment. In paragraph 19 it speaks of “a natural pro- 
longation” of the land territory of a state by virtue of its sovereignty over 
the land. In paragraph 24 it is said that certain circumstances may make 
the application of the equidistance method “extraordinary, unnatural or un- 
reasonable.” In paragraph 98 the decision to adjust the equidistance prin- 
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ciple in favor of the Federal Republic is justified in terms of the necessity 
to “reduce very irregular coastlines to their truer proportions.” And in 
paragraph 91 the Court acknowledges “natural inequalities.” 

The loose and ambiguous use of the term “nature” in relation to legal 
propositions has been a bane of legal theory throughout the ages. The 
Court’s concept of “natural,” which is crucial to its whole line of reasoning, 
seems to suffer from ambiguity and confusion. In the first place, why 
should a strongly indented coastline be more “unnatural” than a straight 
coastline?’ The configurations of the earth are rich, varied and, from any 
assumed standard of “normality,” arbitrary. There are high mountains and 
deep seas; there are straight and ragged coastlines. There are rich and 
arid soils, fertile and desolate countries, areas abounding in mineral and 
other resources, and others totally lacking in them. To speak of a particu- 
lar form of coastline as “unnatural” is simply not capable of rational gen- 
eralization. Yet the Court places great store upon the “naturalness” of the 
extension of the territory beneath the seas, in the continuous line which has 
come to be known as the continental shelf. Clearly, any reference to natu- 
ral extensions or unnatural deviations can make sense only within the con- 
text of a system of legal values. Given that the earth is divided into a large 
number of sovereign states, each of which makes certain exclusive claims, 
and given further that the continental shelf has now come to be considered 
as an extension of land territory, it is possible to argue that the extension 
of a continental shelf should be broadly proportionate to the extension of 
the coastal territory from which it extends. But to regard this—as the 
Court appears to do—as a kind of natural law, is to succumb to the same 
fallacies that vitiate so many theories of natural law: to elevate a particular 
system of values into an absolute. The Court, including, on this point, the 
dissenting judges, accepts the universality of the doctrine of the continental 
shelf as an extension of territorial sovereignty. But it is not only disturbing 
to find the majority treating this novel extension of national sovereignty as 
a kind of natural law principle but also to see it go even further and regard 
the proportionality between the area of the continental shelf and the size 
of the coastal state to which it belongs as an evident correction of “un- 
natural” formations of coastlines. Hugo Grotius, who, in his famous con- 
troversy with John Selden, defended the freedom of the seas as a principle 
of natural law, might well have condemned the principle of the continental 
shelf as an “unnatural” derogation from the freedom of the seas. The con- 
cept of the continental shelf was known to geographers for many decades 
before it was introduced to international law. Would the (admittedly un- 
likely ) pooling of the resources of the continental shelves under the auspices 
of the United Nations or some other international authority, be an offense 
against natural law? Neither the principles nor the modalities of the doc- 
trine of the continental shelf can be judged, it is submitted, by any criteria 
of “naturalness” or natural law. They are the product of a particular phase 
of international! relations and technology, which, according to one’s philoso- 
phy of international relations, one may welcome or deplore. 
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The Courts Concept of Neighborliness 


The Court was clearly influenced by the fact that the parties to the dis- 
pute are neighbors, and that they share with each other, as well as with 
other North Sea states not represented in the dispute, common interests in 
the possible exploitation of the continental shelf of the North Sea, which 
constitutes a unity, though separated politically into areas pertaining to the 
different coastal states. From that neighborliness there follows the need 
not only for equitable sharing but also for joint exploration. This idea is 
further spelled out in the separate opinion of Judge Jessup, who refers to 
the German-Dutch agreement on the Ems Estuary, as well as to agreements 
on the Persian Gulf which provide for “joint exploitation or profit sharing in 
areas of considerable extent where the national boundaries are undeter- 
mined or had been recently agreed upon subject to the provision for joint 
interests... .” This principle of joint exploitation, in Judge Jessup’s opin- 
ion, “is particularly appropriate in cases involving the principle of the unity 
of a deposit,” and “it may have a wider application in agreements reached 
by the parties concerning the still undelimited but potentially overlapping 
areas of the continental shelf which have been in dispute.” 

But Judge Jessup could put this proposition forward only as a recom- 
mendation, and the Court had to refrain from pursuing to its logical con- 
clusion the idea of neighborliness and joint exploration of a unified area in 
the common interest. For this would have meant taking the North Sea 
continental shelf as a unit, by perhaps vesting the interests of the coastal 
states in a joint intergovernmental corporation, which would administer and 
distribute the resources of the continental shelf according to criteria to be 
agreed upon by the parties. The key to such a scheme might be a com- 
bination of such factors as density of population, gross national product, 
availability of indigenous minerals, etc.!° This would have been the kind 
of distributive justice or a decision ex aequo et bono which the Court felt 
unable to undertake. Moreover, only some of the North Sea states were 
parties to the dispute, while others had already made separate agreements, 
generally on the basis of the equidistance line. 

So what remains under the sugar coating of neighborliness, profit sharing 
and joint exploration is the Court’s own kind of lawmaking, ie., delimita- 
tion. which, with all respect to the Court, might as well have been called 
“apportionment,” according to the principle that “the land dominates the 
sea” ... and “the land is the legal source of the power which a state may 
exercise over territorial extensions to seaward...” It is in the light of 
this overriding value of territorial national sovereignty that the Court con- 
ceives the relation of equity to equality. While recognizing that “there can 
never be any question of completely refashioning nature,” and that equity 
could not remedy the inequality between a state with an extensive coastline 
and a state with a restricted coastline, nor the even greater inequality be- 


19 Cf. the observation of Judge Lachs (dissenting) that “if the notion of special cir- 
cumstances is to be taken to imply a slanting reference to comparative bases, a much 
wider spectrum of factors should be taken into account—e.g., the comparative wealth 
and economic potential of the States concerned.” 
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tween a state with a coastline and one without a coastline, the Court arrives 
at its particular conception of equality “within the same order.” As be- 
tween three states, with North Sea coastlines of comparable -length “and 
which, therefore, have been given broadly equal treatment by nature ex- 
cept for the configuration of one of the coastlines,” application of the equi- 
distance principle would give certain advantages to two of these states as 
against the third. This “inequality” must be rectified in some way, e.g., by 
the principle of the “coastal front” (a straight baseline between the ex- 
treme points at either end of the coast concerned) or by some other method. 

No doubt this is one of several possible ways of deciding the issue. But 
the Court’s solution is compelled by neither “nature” nor “equity.” What 
the present writer finds, with all respect, difficult to comprehend is the 
rationale of a philosophy which regards the inequalities caused by the dif- 
ferences between coastal and landlocked states, or between states with long 
and short coastlines, as facts of nature which have to be accepted, while the 
fact that one state’s coastline is straight or convex, and another’s concave is 
“unnatural.” Even if one were to accept the Court’s limited departure from 
its basic principle, namely, that territorial and national sovereignty is the 
controlling principle, that the extent of the land determines the extent of 
the shelf, and that this means “equality” between three neighboring North 
Sea states which form a kind of community, this is a peculiar community 
philosophy. For it means simply that the biggest land state must also get 
a proportionate slice of the continental shelf. This means taking one par- 
ticular and limited aspect out of the thousands of inequalities of natural 
bounty. A true community solution might have meant the kind of pooling 
of resources briefly described earlier. In fact, the continental shelf has, of 
course, greatly upset the political, economic and strategic topography of 
the earth, as is apparent from the increasing number of seabed maps which 
have been published in recent years. All the landlocked states have been 
made poorer by not having a coastline, as have coastal states with steeply 
descending coastlines. Some states have gained great accessions to their 
potential wealth and area of seabed control by owning islands, such as 
Clipperton or Saint Pierre et Miquelon, which have their own continental 
shelves. All these inequalities of nature, like those that for centuries have 
made some countries rich and others poor, would not matter if mankind 
were organized as a legal community in which the wealth of the earth were 
distributed. for the benefit of all. In a limited way such redistribution is 
the purpose of development aid, and it is also the philosophy underlying 
the Pardo Plan,” which would establish an international agency with con- 
trol over the exploitation of the seabed resources and with power to dis- 
tribute some of its revenue to the underprivileged nations as a form of 
development aid. Certainly the International Court was not empowered 
to undertake such a redistribution of resources, even between the three 
states concerned. But then the most equitable alternative would appear 
to have been to recognize the relatively limited inequality stemming from 


20 U.N. Doc. A/6697 (1967). 


240 ,THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 64 


the concave curvature of the coast of West Germany, as one of the thou- 
sands of inequalities of nature, which have been magnified by the division 
of tbe planet into some one hundred and thirty sovereign national states of 
very unequal size and wealth. It cannot even be said that the correction of 
this particular accident of nature was a kind of Robin Hood justice. For 
the Court’s delimitation benefited, as it happened, the biggest and wealthi- 
est cf the three states concerned. The North Sea case illustrates the im- 
possibility of an equitable allocation of the sea resources on the basis of 
competing sovereignties. It underlines the urgent necessity of: (a) a defi- 
nite vertical or horizontal limitation of the continental shelf, instead of the 
open-ended “grab” situation permitted by Article 1 of the convention, which 
extends the shelf beyond the 200-meter isobath to “where the depth of the 
superjacent waters admits of the exploitation of the natural resources”; (b) 
a world perspective, which regards the resources of the seabed outside a 
limited area (the redefined continental shelf) as the heritage of mankind, 
not of a limited number of coastal and technologically advanced states.” 


21 For a critical survey of recent proposals for sweeping national extensions of conti- 
nental shelf rights, notably that of the U. S. National Petroleum Council, see Henkin, 


“Intemational Law and ‘the Interests’: The Law of the Seabed,” 63 AJIL. 504-510 _ 


(1963). See further, Finlay, 64 ibid. 42 (1970), and Henkin, ibid. 62. 


UNITED NATIONS PEACEKEEPING AND 
HOST STATE CONSENT 


By Jack Israel Garvey * 


THe CASE AGAINST WITHDRAWAL 


In the evolution of United Nations peacekeeping, the United Nations 
Emergency Force, which was created in 1956 and withdrawn from the 
Middle East in 1967, is of special importance. The UNEF is now the 
archetype for peacekeeping based on the “consent” of the state on whose 
territory a United Nations force is stationed; and this concept of consent has 
become the central characteristic of United Nations peacekeeping. It has 
been the heart of the peacekeeping capacity that has devolved on the Gen- 
eral Assembly acting through its “Uniting for Peace” procedure, and it has 
been a primary element in the legal and political foundation of peacekeep- 
ing forces authorized on the basis of Security Council resolutions.* 

The concept of consent was critical to the determination to withdraw the 
UNEF. It was indeed pointed to as the essential basis for the withdrawal. 
While the immediate international reaction to the determination to with- 
draw reflected a pervasive sense that such co-operation of the United Na- 
tions in the acceleration of crisis was somehow a mistake, initial criticism 
was for the most part forced to yield to the one matter of legal principle 
that was asserted as the central premise for the withdrawal—that the basis 
for the presence of UNEF on the territory of the U.A.R. was the consent of 
the U.A.R.; the U.A.R. had withdrawn that consent; ergo, the force was re- 
quired to withdraw. Or as U Thant himself phrased the determination, 


... it... has seemed fully clear to me that since United Arab Re- 
public consent was withdrawn it was incumbent on the Secretary-Gen- 
eral to give orders for the withdrawal of the Force. The consent of 
the host country is a basic principle which has applied to all United 
Nations peace-keeping operations.” 


Then, on May 26, 1967, in a letter to the New York Times, Mr. Ernest A. 
Gross * helped to make an open question of all that had been so confidently 


© Member of the Illinois Bar; A.B., 1964, J.D., 1968, Harvard University. The author 
wishes to thank Professor Abram Chayes, Judge Hubert L. Will, and Professor Milton 
Katz for their critical assistance in the preparation of this article. 

1 Examples of the latter implementation are the Congo and Cyprus operations; and in 
confirmation of the importance of the concept of consent even where Security Council 
authorization is involved, the International Court of Justice in its Advisory Opinion 
on Certain Expenses of the United Nations, [1962] I.C.J. Rep. 151, focused on “con- 
sent” as a critical factor on the basis of which the Congo Force was characterized by 
the Court as not involving “enforcement action” under Ch. VII of the Charter. 

2 United Nations Emergency Force, Special Report by the Secretary-General, U.N. 
Doc. A/6689, p. 9, May 18, 1967. 

3 New York Times, May 26, 1967, 1:3. 

4 A former deputy U. S. Representative to the United Nations, 
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asserted and assumed. He revealed that the late Secretary General Dag 
Hammarskjöld had prepared a private aide-mémoire on August 5, 1957, 
which stated Hammarskjéld’s interpretation of the understanding that had 
been reached with President Nasser for the stationing of UNEF. Gross 
subsequently sent a copy of the aide-mémoire to the American Society of 
International Law for publication,’ and on June 19 the mémoire was pub- 
lished in the New York Times. U Thant’s immediate reaction was a letter 
also published in the New York Times.6 He related that he had been aware 
of the Memorandum and its content, but found no reason for a decision 
other than immediate compliance with the Egyptian request. 

This first response stated in summary form contentions which the Secre- 
tary General was later to expand and elaborate. In the ensuing weeks, U 
Thant formulated an extensive statement of justification for thé decision to 
withdraw the UNEF.” The justification was expressed primarily as legal 
argument. Its essential thrust was to state the case for the position that, 
once Egypt requested withdrawal of the peacekeeping force, the law. of 
peacekeeping left no persuasive alternative to submission to the request. 

The Hammarskjöld Memorandum itself focuses on the period of heated 
negotiation that immediately preceded the stationing of UNEF on U.A.R. 
soil. It relates that the arrival of the major part of the Force was held up 
and threatened to be canceled until the Government of the U.A.R. and the 
Secretary General came to an understanding on what was the import of 
U.A.R. consent. This last-minute negotiation culminated in the “Good 
Feith Accord” which the General Assembly later approved as the basis for 
the UNEF presence in Egypt. The key points in the accord were: 


1. The Government of Egypt declares that, when exercising its sover- 
eign rights on any matter concerning the presence and functioning of 
UNEF, it will be guided, in good faith, by its acceptance of General 
Assembly resolution 1000 (ES-I) of 5 November 1956. 

2. The United Nations takes note of this declaration of the Govern- 
ment of Egypt and declares that the activities of UNEF will be guided, 
in good faith, by the task established for the Force in the aforemen- 
tioned resolutions (resolutions 997, 1000, 1001 (ES-I); in particular, 
the United Nations, understanding this to correspond to the wishes of 
the Government of Egypt, reaffirms its willingness to maintain UNEF 
until its task is completed.® 


56 Int. Legal Materials 581 (1967). 

6 New York Times, June 20, 1967, 17: 2-7. 

1 The Secretariat’s justification for its action includes the following documents: Re- 
pert of the Secretary-General on the Withdrawal of the United Nations Emergency 
Force, U.N. Doc. A/6730/Add. 3, June 26, 1967; General Assembly, 22nd Sess., Official 
Records, United Nations Emergency Force, Special Report by the Secretary-General, 
U.N. Doc. A/6669, May 18, 1967; Security Council, Official Records, Report by the 
Secretary-General, Doc. 7896, May 19, 1967; and Report by the Secretary-General, 
U.N. Doc. S/7906, May 26, 1967; General Assembly, 22nd Sess., Official Records, UNEF, 
Special Report of the Secretary-General, Doc. A/6669/Add. 2, June 19, 1967; and UNEF, 
Report of the Secretary-General, Doc. A/6672, July 17, 1967. 

3 General Assembly, 11th Sess., Official Records, Annexes, Agenda item 66, U.N. Doc. 
A/3375, Annex. 
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As Hammarskjéld recounts the negotiations that produced this agree- 
ment, the Egyptian Government had demanded that future withdrawal of 
Egyptian consent would result in automatic withdrawal of UNEF. Ham- 
marskjéld responded, not by denying the Egyptian “right,” but he saw the 
need for “the limitation of Egypt’s sovereign right in the interest of politi- 
cal balance and stability in the UNEF operation.”® He argued that the 
basis for this limitation was 


... the fact that Egypt has spontaneously endorsed the General As- 
sembly resolution of 5 November and by endorsing that resolution had 
consented to the presence of the UNEF for certain tasks. They could 
thus not ask the UNEF to withdraw before the completion of the tasks 
without running up against their own acceptance of the resolution on 
the Force and its tasks,?° 


' Hammarskjöld quoted himself as saying in a personal message to the 
Egyptian Foreign Minister: 


If arrangements would break down on this issue (withdrawal only on 
completion of the tasks), I could not avoid going to the General As- 
sembly (with the conflict which had developed between us on this 
question of principle) putting it to their judgment to decide what 
could or could not be accepted as an understanding. This situation 
would be a most embarrassing one for all but I would fear the political 
repercussions, as obviously very few would find it reasonable that 
recognition of your freedom of action should mean that you, after hav- 
ing permitted the Force to come, might ask it to withdraw at a time 
when the very reasons which had previously prompted you to accept 
were still obviously valid.” 


Hammarskjöld relates that Egypt then gave the go-ahead for the station- 
ing of UNEF, and he regarded this as constituting acceptance of the po- 
sition he had just communicated, i.e., that a request for withdrawal would 
be “dependent upon the completion of the task—-a question which in the 
United Nations, obviously would have to be submitted to interpretation by 
the General Assembly.” +? 

But this did not settle the matter. President Nasser was extremely re- 
luctant to accept the limitation on his freedom of action represented by the 
Good Faith Accord. Hammarskjöld concludes the Memorandum by relat- 
ing that a final discussion with Nasser was required, a discussion for seven 
hours which left no doubt in Hammarskjéld’s mind that Nasser well under- 
stood the implications of the Good Faith Accord. Hammarskjöld recalls 
the episode: 


I felt obliged, in the course of the discussion, to threaten three times, 
that unless an agreement of this type was made, I would have to pro- 
pose the immediate withdrawal of the troops. If any proof would be 
necessary for how the text of the agreement was judged by President 
Nasser, this last mentioned fact tells the story.* . 


® 6 Int. Legal Materials 595 (1967). 10 Thid, 595. 
11 Ibid. 599. 12 Ibid. 600. 
18 Ibid. 602. 
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The relationship of United Nations authorization and host state consent 
is the critical matter raised by the Hammarskjöld Memorandum and U 
Thant’s response; U Thant’s response is founded on a key legal argument 
which specifically concerns this relationship. The argument proceeds as 
follows: The Good Faith Accord was agreed upon in mid-November, 1956, 
and relates only to the task of the Force as declared up to that point in 
time, ie. the Good Faith Accord specifically refers to Resolution 1000 
(ES-I) of November 5, 1956, which stated the task of UNEF to be “to 
secure and supervise the cessation of hostilities in accordance with all the 
terms of General Assembly Resolution 997 (ES-I) of 2 November 1956.” 14 
Resolution 997 in turn urged all parties in the 1956 war to cease fire, halt 
the further introduction of military forces and arms, and to withdraw be- 
hind the armistice lines and observe the armistice agreements. It was only 
later, in Resolution 1125, February 2, 1957, that the General Assembly 
authorized the buffer force that was to exist for ten years until its with- 
drawal in 1967. Resolution 1125 states: | 


. . . the scrupulous maintenance of the Armistice Agreement requires 
the placing of the United Nations Emergency Force on the Egyptian- 
Israeli armistice demarcation line and the implementation of other 
measures as proposed in the Secretary-General’s report.*® 
U Thant argues that because there was nothing in the nature of a Good 
Faith Accord on this latter task defined in Resolution 1125, the Hammar- 
skiéld interpretation could not be projected to the UNEF that existed as an 
armistice-maintaining force in 1967. In his discussion the Secretary Gen- 
eral regards this point as conclusively demonstrating the legal requirement 
of UNEF withdrawal at the request of Egypt, regardless of how the Good 
Feith Accord is interpreted. 

It is significant that sometimes when making this argument U Thant 
speaks only of that portion of the original mandate which mentioned secur- 
inz and supervising the cessation of hostilities; and he omits the phrase “in 
accordance with all the terms of resolution 997 (ES-I).”?® The omission 
is significant because the scope of Resolution 997 supports a broader con- 
ception of the task than the mere cessation of the immediate conflict. Reso- 
lution 997 contained two provisions relevant to the functions for UNEF. 
In the first the General Assembly urged 


. . . that all parties now involved in hostilities in the area agree to an 
immediate cease-fire and, as part thereof, halt the movement of mili- 
tary forces and arms into the area." 


But the second provision had a broader scope. It stated that the General 
Assembly 


14 General Assembly, Official Records, Res. 1000 (ES-I), 565th plenary meeting, 
Nov. 5, 1956. 

18 General Assembly, Official Records, Res. 1125 (XI), 652nd plenary meeting, 
Feb. 2, 1957 (U.N. Doc. A/3512). 

16 See, e.g, U Thant’s comments in his letter to the New York Times, June 20, 1967, 
p. 19. Reprinted in 6 Int. Legal Materials 603. 

17 General Assembly, Official Records, Res. 997 (ES-I), 562nd plenary meeting, Nov. 
2, 1956. 
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Urges the parties to the Armistice Agreements promptly to withdraw 
all forces behind the armistice lines, to desist from raids across the 
armistice lines into neighboring territory, and to observe scrupulously 
the provisions of the armistice agreements.'® 


The question thus becomes whether the UNEF as it existed in 1967 
properly fits within these terms of the original mandate. While U Thant 
maintains that Resolution 997 related only to the immediate situation at 
the time and cites Dag Hammarskjild’s statement that “the Assembly in- 
tends that the Force should be of a temporary nature, the length of its as- 
signment being determined by the needs arising out of the present con- 
flict,” =? the fact remains that Resolution 997 left an open perspective on 
the future.? And surely the quoted comment by Dag Hammarskjöld does 
not foreclose the view that the tasks as described in the November 5 reso- 
lution provided a basis for the UNEF in 1967. What is a “temporary” 
force? Six months? Ten years? Certainly “the needs arising out of the 
present conflict” could be seen to entail a force of more than a decade’s 
duration. 

However, the view that the earlier resolutions provided a basis for the 
later UNEF does perhaps seem incorrect in its suggestion of a certain 
redundancy. For if the earlier resolutions provided a sufficient basis for 
the later UNEF, why was there need for further authorization via the reso- 
lution of February 2, 1957? 

In reflecting on this, we begin to see the distinctive nature of an institu- 
tional mechanism like UNEF. First, one ought to consider the way Dag 
Hammarskjöld himself conceived the establishment of UNEF’s functions. 
It is clear that he contemplated continuity in the rôle of the Force. In his 
Summary Study of the Force, which articulated essential principles and 
which was written in late 1958 after the adoption of all the resolutions we 
have been discussing, he wrote: 


UNEF was brought into being to meet a particular situation in which 
a United Nations force could be interposed between regular, national 
military forces which were subject to a cease-fire agreed to by the op- 


18 Ibid, 

18 General Assembly, 11th Sess., Official Records, First Special Sess., Annexes, Agenda 
item 5, U.N. Doc. A/3302, par. 8, Nov. 6, 1956, as cited in U.N. Doc. A/6730/Add. 3, 
p. 24. 

20In his recently published volume, The UN and the Middle East Crisis, 1967, Pro- 
fessor A. Lall has similarly understood the early resolutions. He has written that the 
final amendment of Res. 1000 “was to bring within the terms of Egypt’s acceptance of 
Resolution 1000 (ES-I) such matters as scrupulous observance of the provisions of the 
Armistice Agreement and refraining from introducing military goods into the area of 
hostilities. There is no time limit on these obligations, and their strict meaning would 
entail restraint by Egypt from deploying concentrations of forces close to the Israeli 
border in the Sinai and elsewhere. A corresponding obligation rests on Israel. [Citing 
Art. VII, pars. 4 and 5, of the Egyptian-Israeli General Armistice Agreement of Feb. 24, 
1949.] Egypt’s obligation may be regarded as somewhat greater because it voted for 
Resolution 997 and signified its acceptance of Resolution 1000 (ES-I).” [“Signified” by 
telegraphing its acceptance to the Secretary General on Nov. 5, 1956, after abstaining in 
the vote. See U.N. Doc. A/3295 (1956).] A. Lall, The UN and the Middle East 
Crisis, 1967, pp. 16-17 (1968). 
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posing parties. UNEF has continued to function along the “dividing 
line” between the national forces. It follows that in UNEF there has 
never been any need for rights and responsibilities other than those 
necessary for such an interposed force under cease-fire conditions.?* 


But though the rôle of UNEF was not essentially changed, its mode of im- 
plementation had to be changed as the nations concerned acted, the situ- 
ation altered, and different needs and possibilities became apparent. It 
was for this reason that Hammarskjöld saw that the General Assembly au- 
therization should take a general and vague form, particularly at the begin- 
ning of an operation. He wrote in the Summary Study: 


In view of the impossibility of determining beforehand the specific 
form of a United Nations presence of the type considered in this re- 
port, which would be necessary to meet adequately the requirements 
of a given situation, a broad decision by the General Assembly should 
attempt to do no more than endorse certain basic principles and rules 
which would provide an adaptable framework for later operations that 
might be found necessary.?? 


So U Thant’s insistence on a very specific meaning for the early resolutions 
belies the truth that the planners of UNEF looked to the need for future 
settlement.” The early authorization of the Force was vague because no 
ore at that time could be certain what UNEF’s functions might be, and there 
was certainly no specific consensus over what the General Assembly wanted 
it to be. Specific agreement was a practical and political impossibility. 
Besides, in the operation of a military or para-military force like UNEF, 
the legislating body necessarily delegates an extremely broad power of 
decision to the executive because the highly uncertain but extreme needs 
involved require great immediacy and responsiveness of direction and deci- 
sicn. Consequently, the relationship of the “legislative body” and the “ex- 
ecutive arm” is often ambiguous as to who is the leader and who is the led. 
Typically, the “executive” will exercise an initiative and then return to the 
authorizing body for affirmation and validation of decision and action, So 
it was that Resolution 1125 reflected a significant development in the rôle 
of the Force for which the Secretary General found an explicit statement 
of General Assembly approval to be useful. Not unlike the recent Gulf of 
Tonkin Resolution in the United States, the legislative affirmation became 
a foundation upon which the executive could later defend its initiatives. In 
this regard, then, the reason for obtaining the resolution of February 2, 
1957, was not that the task it authorized could not be fit under the terms 


21 Report of the Secretary-General: United Nations Emergency Force, Summary Study 
of the experience derived from the establishment and operation of the Force, U.N. Doc. 
A/3943, p. 60, Oct. 9, 1958. 

22 Ibid. 63. 

23 That such was the way Dag Hammarskjöld himself conceived the problem is re- 
flected in another instance by his statement that “it is further clear that the General As- 
sembly, in its resolution of 5 November 1956, by the reference to its resolution of 2 
November, had wished to reserve for itself the full determination of the tasks of this 
emergency force, and of the legal basis on which it must function in fulfillment of its 
mission.” U.N. Doc. A/3302, p. 4, Nov. 6, 1956, 
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of the November 5 and November 2 resolutions of 1956. Rather, the reason 
was the utility to the Secretariat in having a more current and definite po- 
litical consensus and mandate to back it up. 

A back-up of this nature may even in time become crucial to the success 
of a peacekeeping effort. In the operation of international institutions, just 
as in national and local governments, the less exact the legislative mandate ` 
within which an administrator works, the greater the burden of responsi- 
bility, and the more he and his office will be held responsible for conse- 
quences. A broad and vague mandate provides little defense when re- 
sistance and resentment are aroused. In the context of United Nations ac- 
tivity, it is for the Secretary General to balance initiative and responsibility; 
and where useful and possible he must try to obtain specific backing to sup- 
port and save the efforts of the Secretariat. This is the art of his office. 
In the case of UNEF, the General Assembly debates well reflect the uncer- 
tainty of the original mandate—uncertainty on which disaffection and dis- 
agreement could have thrived. So as the force was developed and inter- 
national support for a long-term stationing appeared, that support was em- 
bodied in Resolution 1125 of February 2, 1957. 

Confirming the view that the reference in the Good Faith Accord to the 
initial resolutions nevertheless made the Accord applicable to the later 
UNEF is the fact that Egypt never found it necessary to again formally 
consent to the later stipulation of the task in the resolution of February 2, 
1957. This was the case even though Dag Hammarskjöld, at the origina- 
tion of UNEF, had expressed the opinion that an extension of UNEF’s ac- 
tivity might require such additional agreement; ** and in particular, some 
early and ambiguous remarks by Hammarskjéld can be read to mean that 
he thought a formal consent would be required for the stationing of the 
mature UNEF in Gaza and at Sharm-el]-Sheikh.#* But whatever the earlier 
opinion, it is clear that neither Hammarskjöld nor Egypt found a formal 
consent to be necessary to the resolution of February 2 nor to stationing the 
UNEF in Gaza and at Sharm-el-Sheikh. Indeed, the fact is that Egypt 
even abstained on the vote for the resolution of February 2. 

Finally, if the Good Faith Accord is read as the only consent by Egypt 
and consent only to the tasks authorized in the initial Resolution 997; and 
if, as U Thant has maintained, the February 2 resolution (1125) is not to 
be regarded as falling within the terms of Resolution 997, then it follows 


24 Hammarskjöld had said that “the question which is not yet fully clarified is how 
far in the practical cases under consideration the duties of the Force go, and how far, 
therefore, certain arrangements for the Force are covered or not by the consent given by 
Egypt as qualified by its assurance of interpretation in good faith of the basic decisions 
of the General Assembly.” General Assembly, 11th Sess., Official Records, 649th plenary 
meeting (Feb. 1, 1957), Vols. II-III, p. 1040. 

25 A statement to this effect by the Secretary General was that “the stationing of the 
Force at Sharm-el-Sheikh, under such terms as those mentioned in the question posed 
by Israel, would require Egyptian consent.” U.N. Doc. A/3527, par. 5, Feb. 11, 1957. 
But it must be noted that the Secretary General was replying to an Israeli request for 
guarantees of freedom of navigation, and the Secretary General had always maintained 
that the deployment of UNEF could not result in any change of the status juris, and 
that any such change could be settled only by consent of the disputing parties. 
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that the stationing of UNEF on the Armistice Line was always illegal, since 
it was not within the consent of the host state. This conclusion is obviously 
unacceptable. In the end, the fundamental argument presented by U 
Thant confounds itself. 

There was, accordingly, really no significant reason for insisting that the 
Good Faith Accord was relevant only to the resolutions and circumstances 
bezore the resolution of February 2. The legal basis for a United Nations 
force is characteristically part of a process of evolution whereby practical 
rezlities, political possibilities, and legal development interact, each expos- 
ing the limits and room for growth of the other. The Secretary General's 
understanding that the authorization for UNEF developed in discreet jumps 
comported poorly with this natural process of development. 

But there is another more fundamental respect in which the position 
maintained by the Secretariat after the withdrawal contravenes the Ham- 
marskjéld Memorandum and the official documentation relevant to the legal 
basis for UNEF. To think of the Good Faith Accord as the ultimate basis 
for any limitation on a unilateral right of Egypt to require withdrawal is 
to misunderstand the rationale of the Accord. Dag Hammarskjöld said in 
the Memorandum: l 


My starting point in the consideration of this last mentioned problem— 
the limitation of Egypťs sovereign right in the interest of political bal- 
ance and stability in the UNEF operation—was the fact that Egypt had 
spontaneously endorsed the General Assembly resolution of 5 Novem- 
ber and by endorsing that resolution had consented to the presence of 
UNEF for certain tasks. They could thus not ask the UNEF to with- 
draw before the completion of the tasks without running up against 
their own acceptance of the resolution on the force and its tasks.” 


Hammarskjéld’s point was that Egypt’s consent involved a legal obli- 
getion independent of the Good Faith Accord. This was basically that 
Ezypťs consent to the General Assembly resolutions constituted one side 
of a bilateral agreement on the stationing of the Force for the completion 
of its tasks. The commitment to a good-faith interpretation of the tasks 
and the lack of any condition for unilateral termination of the Force left 
bilateral negotiation as the only means precedent to valid termination. 

The Good Faith Accord was intended by Hammarskjöld to reflect Egypt's 
acceptance of this interpretation of the legal import of Egyptian consent to 
the General Assembly resolutions; and the Good Faith Accord is perfectly 
consistent with this interpretation. The Accord states the commitment— 
completion of the task—and reflects its bilateral nature when, in stipulating 
the United Nations obligation to interpret the tasks in good faith, it says: 
“onderstanding this to correspond to the wishes of the Government of 
Egypt.” 27 

This, then, was another basic element in a legal position of resistance to 
the unilateral demand of Egypt in 1967. The bilateral agreement consti- 
tuted by General Assembly resolution and host state consent could be re- 
garded as applicable to the stationing of any United Nations force that 


26 § Int. Legal Materials 595. 27 U.N. Doc. A/3375, Annex. 
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involved host state acquiescence in General Assembly authorization at any 
point in time; so that in the case of UNEF, the Good Faith Accord’s speci- 
fication of the earlier resolutions did not thereby limit the legal obligations 
involved. Although the Good Faith Accord was occasioned by the original 
statement of the tasks in Resolutions 1000 and 997 of November, 1956, 
Egyptian acquiescence in action pursuant to the later Assembly resolution 
of February 2, 1957 (1125), similarly bound Egypt to a good-faith negoti- 
ation of whether the conditions for a withdrawal had been established, i.e., 
whether the tasks specified on February 2 had been completed. Another 
Good Faith Accord was not needed to support the later authorization be- 
cause it was then understood how host state consent to a General Assembly 
resolution specifying tasks was to be interpreted. This is indeed conclu- 
sively confirmed by Hammarskjölds report pursuant to Resolution 1125 
wherein he stated his understanding of Resolution 1125 and noted its rela- 
tion to the Good Faith Accord. He wrote: 


The Secretary-General has understood the General Assembly to see in 
resolution II [1125] a formal undertaking with respect to measures to 
be effected upon withdrawal, in the light of which resolution I [1124] 
should be implemented without delay. This is particularly so, since 
the United Nations Force is deployed in the region with an assurance 
from the Government of Egypt that the Government, when exercising 
its sovereign rights on any matter concerning the presence and func- 
tioning of UNEF, will be guided in good faith by its acceptance of the 
basic General Assembly resolution of 5 November 1956 concerning the 
Force and its functions.”® 


Now, admittedly, the Hammarskjöld Memorandum leads to some confu- 
sion on the question of how the Egyptian obligation was being constituted. 
Hammarskjöld at one and the same time says that Egypt was obligated not 
to withdraw her consent until the tasks had been completed, but that 
“Egypt constitutionally had an undisputed right to request the withdrawal 
of the troops, even if initial consent had been given.” ”° 

The only way to make sense of this is to view it as saying that a sovereign 
Power can ultimately secure withdrawal of the force because she cannot 
be forced to do otherwise, but that nevertheless the legal obligation of a 
good-faith determination of the completion of the tasks remains. The reason 
for obtaining Egyptian agreement to the Good Faith Accord was to tie 
Egypt in a public statement to the Hammarskjéld interpretation of the legal 
import of Egyptian consent to a General Assembly resolution authorizing 
the Force for the completion of certain tasks. The language of the Good 
Faith Accord was dictated by the political implications of this agreement. 
Hammarskjöld recognized that Egypt could not publicly agree to a flat 
statement qualifying her sovereignty. He wrote: “put in this naked form, 
... the problem could never have been settled.” ° The formula of a 
“good faith interpretation of the tasks of the force” was thus used as a way 

28 Report of the Secretary-General in pursuance of the Resolution of the General As- 


sembly of 2 February 1957, U.N. Doc. A/2527, p. 5, par. 14, Feb. 11, 1957. 
28 6 Int. Legal Materials 596. 30 Ibid, 600. 
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to represent the understanding and yet avoid an unacceptable embarrass- 
ment to the host. 

Not only is it clear that Dag Hammarskjéld’s interpretation of the import 
of Egyptian consent is supportable as a legal construction, but it appears 
in the early General Assembly debates on the Force that there was similar 
substantive understanding of the arrangement with Egypt.’ At least there 
is categorical statement of the notion that there was to be serious limitation 
of Egyptian freedom of action with regard to withdrawal. For instance, 
Lester Pearson, the one individual other than Dag Hammarskjöld who was 
most prominent in the conception and planning of UNEF, said in the early 
deb3tes: 


. . . the Force is to remain in the area until its task is completed, and 
that would surely be for the determination of the United Nations 
itselt.5? . 


There were, besides, legal arguments outside United Nations documents 
which could have been used to back up resistance to Egypt’s demand. One 
such argument was the reliance notion put forward by Secretary of State 
Dulles in a press conference in 1957 when he said: 


... once the consent has been given, then I think a good argument 
can be made that the consent cannot be arbitrarily withdrawn, frus- 
trating the original project, because other people change their n 
tions in reliance on the original consent, forces are set in motion, a chain 
of events has occurred. And we would question, certainly, whether 
Egypt has the right arbitrarily to alter and change a consent once given 
until the purpose of that consent has been accomplished.** 


Furthermore, the Hammarskjöld interpretation is affirmed more generally 
by United Nations policy. In accordance with the necessary intendment 
of zhe United Nations Charter, a basic principle invoked in the establish- 
ment of UNEF, and for that matter in the establishment of all United Na- 
tious consent forces, has been that a United Nations force should be used 
to serve only the common interest of nations in securing and maintaining 
peece, and never merely the policy of a national government or faction.* 
A withdrawal undertaken contrary to Hammarskjéld’s interpretation, solely 
at che whim or fiat of the host, would obviously violate this principle. 


3t General Assembly, 11th Sess., Official Records, 639th, 641st, 645th, 660th plenary 
meetings. See statements by New Zealand, France, Israel, and the Soviet Union. 

32 General Assembly, 11th Sess., Official Records, 592nd meeting, Nov. 23, 1956, p. 
263, 

33 36 Dept. of State Bulletin 597 (1957). 

34 The principle is reflected in an early report on UNEF where Hammarskjöld stated: 
“It tollows from its terms of reference that there is no intent in the establishment of the 
force to influence the military balance in the present conflict and, thereby, the political 
balance affecting efforts to settle the conflict.” U.N. Doc. A/3302, p. 4, par. 8, Nov. 6, 
1955. Or again it appears in another report where he said that the use of the consent 
force “. . . must... be impartial, in the sense that it does not serve as a means to 
force settlement in the interest of one party, of political conflicts or legal issues recog- 
niz2d as controversial.” U.N. Doc. A/3512, p. 2, par. 56, Jan. 24, 1957. 
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But surviving all the argument in favor of the understanding set forth in 
the Hammarskjéld Memorandum is one primary element in Secretary Gen- 
eral U Thant’s response to the Memorandum, ‘The Secretary General has 
insisted that the Memorandum is merely a record of private reflection and 
the position it represents is therefore inconsequential because the same 
position was never specifically endorsed by an organ of the United Nations 
nor the Secretary General acting in his official capacity. For instance, U 
Thant stated in his Summary Report on the withdrawal: 


There is no official United Nations document on the basis of which any 
case could be made that there was any limitation on the authority of 
the Government of Egypt to rescind that consent at its pleasure, or 
which would indicate that the United Arab Republic had in any way 
surrendered its right to ask for and obtain at any time, the removal of 
UNEF from its territory. 


But even apart from what has already been discussed, a review of the 
basic documents in the background of UNEF reveals specific evidence to 
the contrary. Particularly, Dag Hammarskjéld’s Summary Study of UNEF 
is of course “official,” and in spirit and word it contravenes the above con- 
clusion. At paragraph 158, Hammarskjöld explicated what the Good Faith 
Accord was intended to mean. He wrote: 


158. The consequence of such a bilateral declaration is that, were 
either side to act unilaterally in refusing continued presence or deciding 
on withdrawal and were the other side to find that such action was 
contrary to a good faith interpretation of the purposes of the operation, 
an exchange of views would be called for towards harmonizing the po- 
sitions. This does not imply any infringement on the sovereign right 
of the host governnment, nor any restriction on the right of the United 
Nations to decide on termination of its own operation whenever it 
might see fit to do so. But it does mean a mutual recognition of the 
fact that the operation, being based on collaboration between the host 
Government and the United Nations, should be carried on in forms 
natural to such collaboration, and especially so with regard to the ques- 
tions of presence and maintenance.** 


The obligation constituted by the Good Faith Accord was thus spelled out, 
just as it was pointedly referred to elsewhere in the official documentation.** 


35 U.N. Doc. A/6730/Add. 3, p. 15, June 26, 1967. 

36 It should be noted that this statement was made at the end of 1958, well after all 
the resolutions establishing UNEF were voted by the General Assembly, including Res. 
1125. Here, then, is also another confirmation that the Good Faith Accord was the 
legal heart of the mature as well as the infant UNEF. See also pp. 245-247 above. 

37 From the beginning, similar official understanding of binding obligation appears. 
On Nov. 7, 1956, Dag Hammarskjöld stated: “I have been asked for an interpretation 
of what I have said about the length of the assignment of the Force being determined 
by the need arising out of the present conflict. I am sure the Members will appreciate 
that, in the still unclear situation, it would be premature for me to say how the needs 
might develop after the end of the immediate crisis. However, the Force being under 
the ultimate authority of the General Assembly, I think that the point need not give 
rise to worries.” General Assembly, 11th Sess., Official Records, 567th plenary meet- 
ing, p. 115, Nov. 7, 1956. And as late as 1959, there appears another significant in- 
stance when the Secretary General officially declared in the General Assembly that he 
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But finally, what must above all be recognized is that the greatest strength 
of the Hammarskjéld interpretation lies in its understanding of the concept 
of consent. For consent is at the same time a very provocative and a very 
ambiguous notion. We naturally tend to conceive it in personal psycho- 
logical terms, as an expression of a state of mind. As used in the context 
of the establishment of a peacekeeping force, however, and as it was used 
in the case of UNEF, consent represents a different and more comprehen- 
sive reality. The term is used metaphorically. UNEF was not established 
just on the basis of the formal unilateral statement of consent by Egypt; 
rathar, Egypt’s consent represented part of a multinational political ar- 
rangement founded on the avzilability of UNEF as a buffer: That is, the 
invading states in the 1956 conflict—Israel, the United Kingdom and France 
—agreed to withdraw their forces on the basis of the establishment of 
UNEF, and this was of fundamental importance to the adjustment repre- 
sented by Egypt’s formal agreement, so much so that at one point there 
was even talk of also obtaining a formal agreement of Israel, France and 
the United Kingdom for putting UNEF on Egyptian territory** Thus, 
the reality was that the agreement of the invading Powers to withdraw was 
in effect the consideration, the quid pro quo for Egypt’s “consent.” Simi- 
larly, as the long-term presence of the force became the prima facie indica- 
tion and condition of a political-military stabilization in the Middle East, 
“consent” reflected continuing political adjustment based on the availability 
of UNEF as a neutral buffer. In this sense, the Hammarskjöld interpreta- 
tion is uniquely true to the fundamental political realities underlying the 
establishment of UNEF and its subsequent development. 


THe PROCEDURE ENVISIONED 


The question then is, how would Hammarskjéld’s understanding of the 
arrengement with Egypt have operated in the context of the Middle East 
crisis as it developed in the summer of 1967. Indeed, much of U Thant’s 
justification for the decision to withdraw is devoted to the pragmatics of the 
situation; and a fundamental theme of his discussion is that in 1967 the 


regarded Egypts freedom of action as qualified. Referring to the thesis that use of 
military force other than under Ch. VII of the Charter requires the consent of the state 
on which the U.N. force is to operete, he said: “however, I fully agree that if this were 
the whole story, the situation would be most unsatisfactory. In practice the consent 
obv-ously must be qualified in such a way as to provide a reasonable basis for the op- 
eration of the United Nations Force. This is exactly the reason why, in November 1956, 
an arrangement was agreed upon with the Government of Egypt, according to which 
the Government of Egypt declared that when exercising its sovereign rights on any 
Emergency Force, it would be guided by its acceptance of the General Assembly resolu- 
tion (1000 ES-1) of 5 November 1956.” General Assembly, Official Records, 649th 
meeting, Feb. 1, 1959, pp. 1039-1040, par. 111. 

88 Canada, in fact, tabled a proposal to this effect. Moreover, the General Assembly 
effectively recognized the political fact by its statement in the founding resolution of 
UNEF that the plan in 1956 was “for the setting up with the consent of the Nations 
conzerned, of an emergency United Nations Force.” General Assembly Res. 998 (ES-I), 
U.N. Doc. A/3354, Nov. 4, 1956. Emphasis added. 
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Secretariat was confronted with a stark and overwhelming political reality 
which allowed no practical alternative to withdrawal. 

It is essential here to recognize exactly what the application of Ham- 
marskjéld’s interpretation of the Good Faith Accord would involve. The 
response to a host state’s demand for withdrawal would be an insistence 
that withdrawal could be legally secured only by the process of negotiation 
and bilateral adjustment embodied in the Good Faith Accord. The insist- 
ence would not be that withdrawal could not be secured. The insistence 
would be that the host state was legally obligated to work through an es- 
tablished procedure of negotiation. And it should be noted that, although 
in the case of UNEF there was very strong legal support for the Hammar- 
skjéld position, resistance would not have depended on whether the Ham- 
marskjéld position was necessarily right and conclusive as a matter of law, 
but only on the fact that a persuasive legal position could have been stated. 

It is likely there would have been one very natural but very important 
result of this resistance by the Secretariat to precipitous action by any of 
the parties. Resistance will entail delay; and in the crisis-charged atmo- 
sphere occasioned by the host state’s request for withdrawal, peacekeeping 
will naturally benefit from delay, from avoidance of the serious military and 
political dislocation that will inevitably arise if the peacekeeping force is 
withdrawn while the situation of its stationing remains highly dangerous. 
Moreover, delay means more than simply avoidance of untoward results. 
There is also the very important positive aspect. Delay means space for 
talk and letting off steam, for exchange of opinion, and for efforts at settle- 
ment. 

Even before negotiation, delay can be extremely helpful simply by giv- 
ing the political decision-makers an opportunity to appreciate the enormity 
of the consequences which may result from premature withdrawal of a 
peacekeeping force. The withdrawal of UNEF provides a particularly apt 
illustration of this latter opportunity. It was known to all concerned that 
Israel had, since the 1956 war, repeatedly emphasized the critical impor- 
tance to her of freedom of navigation in the Gulf of Aqaba, critical for her 
economy in general and especially critical for the development of the south- 
ern part of the country. She had gone so far as to officially state that any 
interference with freedom of navigation in the Gulf would be regarded as 
an act of war.®® Also, it was foreseeable that, in the event of a UNEF with- 
drawal, Egypt would find herself in the position of having Israel-bound 
ships pass before the gun positions Egypt herself had controlled before 
they were seized in the war of 1956. Egypt remained in a declared state 
of belligerency. So coming into possession of Sharm-el-Sheikh, she could 


89 The Israeli delegate said in the General Assembly: “Interference by armed force, 
with ships of Israel flag exercising free and innocent passage in the Gulf of Aqaba and 
through the Straits of Tiran, will be regarded by Israel as an attack entitling it to exer- 
cise its inherent right of self-defense under Article 51 of the United Nations Charter 
and to take all such measures as are necessary to ensure the free and innocent passage 
of its ships in the Gulf and in the Straits.” General Assembly, 11th Sess., Official Rec- 
ords, 666th plenary meeting, p. 1276, March 1. 1957. 
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hardly have been expected to fail to exercise the “belligerent right” to for- 
bid passage of Israeli vessels, a “right” to which Egypt had committed 
prestige through her own propaganda for years. Certainly, then, the out- 
break of major hostilities on the heels of a UNEF withdrawal was predict- 
able. The point is, that if there had been more time, enough for this sort of 
projection to impress itself on interested parties,“ there might well have 
been established conditions for developments other than the June war. 

The Good Faith Accord as interpreted by Dag Hammarskjöld shows that 
the value of delay and related negotiation was expressly contemplated by 
the founders of UNEF. But quite beyond the general language of the 
Gocd Faith Accord, the related documentary background of UNEF out- 
lines a fairly definite procedural structure which embraces the value of de- 
lay and was intended as an instrument by which peace might be main- 
tained in the event of host state demand for withdrawal. 

It should first be noted that the procedure does not include recourse to 
international adjudication. The simplest and most significant reason for 
this would seem to be that the demand for withdrawal brings with it crisis, 
and in a situation of international crisis it is not to be expected that the 
host state or other interested parties would be willing to wait for judicial 
determinations. There is too much that can be lost too soon. Events will 
move with the rapid pace of political and military decision. In the crisis 
situation, therefore, adjudication is an artificial process just because it is 
removed from the locus of political decision. This reason for the inade- 
quecy of adjudication indicates that the greatest hope for peacekeeping in 
this situation—what in fact was projected in the planning for UNEF—is a 
procedure congruent with political decision, a procedure for pacific settle- 
ment that can grow and move naturally with the crisis, retarding its move- 
meat and providing the framework for working towards some new political 
and institutional arrangement to overcome the dislocation which the re- 
quest for withdrawal of a peacekeeping force represents. 

If we look to the procedure building naturally from the political context, 
the first effort to achieve the needed arrangement would naturally fall to 
the office of the Secretary General. This would be consistent with the fact 
that throughout the planning and implementation of UNEF, it had always 
been for the Secretary General to make the primary efforts and initial de- 
terminations.*t And specifically with respect to the demand for with- 


4 It was, in fact, reported of the blockade of the Strait of Tiran: “Israeli leaders now 
agree that war, from that moment, seemed inevitable.” New York Times, July 10, 1967 
14: 1. 

“1 For example, in the United Nations’ initial response to the 1956 war, the Secretary 
General was entrusted with arranzing for a cease-fire and the withdrawal of military 
forces. Res. 997 (ES-I), 999 (ES-I), and 1123 (XI). The General Assembly then 
asked the Secretary General to submit a plan for the creation of UNEF. Res. 999 
(E5-I), General Assembly, lith Sess., Official Records, Ist Emergency Special Sess., 
Supp. No. I (U.N. Doc. A/3354), p. 2. He subsequently submitted two reports which 
were approved by the General Assembly as the basic plan for the Force. First Report, 
General Assembly, lith Sess., Ofcial Records, Agenda item 5, U.N. Doc. 8/3289: 
Second Report, ibid., Doc. A/330%. In the later implementation of UNEF the General 
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drawal, the Secretary General is in a particularly good position to resist the 
demand of the host and direct the dispute to processes of negotiation. For 
instance, it would have been perfectly appropriate for the Secretary Gen- 
eral to have argued after the request for the withdrawal of UNEF that his 
own authority in the matter had to be clarified before he could agree; he 
would thus have been sponsoring an examination of the nature of the obli- 
gation represented by the Good Faith Accord, and providing an oppor- 
tunity to raise the question of whether the host was obligated to negotiate 
the question of withdrawal. 

It is clear that Dag Hammarskjöld regarded the legal framework em- 
bodied in the Good Faith Accord as the foundation for efforts to achieve 
political settlement. As he related in the Memorandum, he told Egypt 
repeatedly that projected future negotiation between the parties would 
focus on the question of “completion of the tasks”; and that disagreement 
on this question, if unresolved between the host and the United Nations 
Executive, would be brought before the General Assembly. 

In later commentary on the procedure envisioned, Hammarskjéld put less 
emphasis on the directness with which a disagreement would be brought 
before the General Assembly and introduced a substantial modification. In 
February of 1957, in response to an Israeli inquiry about any future with- 
drawal of UNEF from Sharm-el-Sheikh, he suggested: 


. . . an indicated procedure would be for the Secretary-General to in- 
form the Advisory Committee on the United Nations Emergency Force, 
which would determine whether the matter would be brought to the 
attention of the Assembly.* 


The “Advisory Committee” was a body established directly by the terms 
of one of the early resolutions establishing UNEF.** It was originally 
made up of one representative each from Brazil, Canada, Ceylon, Colombia, 
India, Norway and Pakistan. It was chaired by the Secretary General and, 


Assembly delegated to the Secretary General the primary responsibility for the adminis- 
tration of the Force, Res. 1000 (ES-I), 1001 (ES-I), while the General Assembly itself 
remained only in the background for review and approval of the actions taken and de- 
cisions made by the Secretary General in interpreting his broad mandate. A particu- 
larly good example of the Secretary General’s primary position is that the agreements 
with countries contributing contingents—agreements of critical importance—were con- 
cluded under the authority of the Secretary General. The same is true of the Agree- 
ment on the presence and functioning of UNEF in Egypt and the subsequent Agreement 
on the status of UNEF in Egypt. Report of the Secretary-General on Basie Points for 
the Presence and Functioning in Egypt of the United Nations Emergency Force, U.N. 
Docs. A/3375, Nov. 20, 1956, and 5 ST/SGB/UNEF. 1 Reg. 15. Perhaps the best ex- 
ample of all is the Good Faith Accord itself, which was drawn up at the initiative of 
the Secretary General and was the agreement that the parties regarded as the critical 
basis for the existence of the Force on Egyptian soil. 

42 See p. 243 above. 

43 Memorandum of important points in the discussion between the Representative of 
Israel and the Secretary-General on 25 February, 1957, U.N. Doc. A/3563, Annex, p. 1, 
Feb. 26, 1957, General Assembly, llth Sess., Official Records, Annexes, Vols. I-III, 
Agenda item 66, p. 11. P 

44 General Assembly, Official Records, Res. 1001, 567th plenary meeting, Nov. 7, 1956. 
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as its title indicates, it was authorized to assist in the planning and opera- 
tior. of the UNEF. But the Committee was given one power beyond the 
limits of its name. This was the power to request the convening of the 
General Assembly when the Committee had a matter of sufficient urgency 
and importance to report for General Assembly consideration. 

Little is publicly known of the history of the Advisory Committee. Meet- 
ings were private and reports were not released. About all that can be 
said with much assurance is that the authority to convene the General As- 
sembly was never invoked, but that the Committee was used in its ad- 
visory capacity for consultations with the Secretary General. However, in 
a brief description of the Advisory Committee in his Summary Report on 
UNEF, Dag Hammarskjöld in effect instructed how the Committee was in- 
tended to be used.** He stated that the Committee was to be an instru- 
ment for elevating a dispute to the level of international political repre- 
sentation with a quick and sure facility, while preserving the ultimate au- 
thority of the Secretary General. Thus, the Committee could be used to 
shield the Secretary General from the kind of political flak that would 
necessarily develop if the United Nations Executive resisted a host state 
demand. At the same time, the Secretary General’s initiative was to be 
preserved by means of his commanding position in the Committee. 

The plan apparently was Zor the Committee to be a kind of halfway 
house between the diplomatic response of the Secretary General at the 
time of the initial host state request, and the ultimate presentation of the 
quzstion before the primary authorizing body, the General Assembly. As 
time passed after the request for withdrawal, the political procedure and 
the political base for United Nations efforts to provide a settlement for 
meintenance of the peace would be broadened. As time passed and the 
pressure and volatility of the situation increased, responsibility could be 
moved out of the lonely hands of the Secretary General. 

The Good Faith Accord was to be the formal legal basis for the working 
out of this result through its subtle and imaginative provision of a frame- 
work as well as a foundation for negotiation and settlement. There is a 
particularly striking aspect of this. The Accord incorporates what is in 
effect a mechanism of legal sanction that helps to contain the dispute and 


{5 Hammarskjöld wrote: “In the case of UNEF, the General Assembly decided to or- 
ganize an Advisory Committee under the chairmanship of the Secretary-General, to assist 
the operation. In practice, this arrangement has proved highly useful. In principle, it 
should be accepted as a precedent for the future. Extensive operations with serious 
political implications, regarding which, for practical reasons, executive authority would 
need to be delegated to the Secretary-General, require close collaboration with author- 
ized representatives of the General Assembly. However, it would be undesirable for 
this collaboration to be given such a form as to lead to divided responsibilities or to 
diminished efficiency in the operation. The method chosen by the General Assembly in 
the case of UNEF seems to be the most appropriate one if such risks are to be avoided. 
The Committee is fully informed by the Secretary-General and his associates. There is 
a free exchange of views in closed meetings where advice can be sought and given. 
But ultimate decisions rest with the Secretary-General as the executive in charge of 
carrying out the operation. Dissenting views are not registered by vote, but are put on 
record in the proceedings of the Committee.” U.N. Doc. A/3943, p. 71, Oct. 9, 1958. 
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induce negotiations. The possibility that the dispute may reach the stage 
of General Assembly consideration presents to the host the risk that the 
Assembly’s decision will involve the imputation of bad faith to the host. 
Because the host state will want to avoid that consequence, the risk of a 
multinational declaration of this nature serves to motivate the host to ne- 
gotiate; and the threat that the host state might have to confront an ad- 
verse public judgment by other nations can encourage institutional adjust- 
ment. The result is to provide a “sanction” which compensates for the lack 
of physical enforcement of the peacekeeping presence. 


THe Vision LosT 


It is recounted in the Secretary General’s reports that the initial request 
for UNEF’s withdrawal was received on May 16, 1967, when the Com- 
mander of UNEF received a message from the Chief of Staff of the United 
Arab Republic Armed forces stating: 


To your information, I gave my instructions to all UAR Armed Forces 
to be ready for action against Israel the moment it might carry out any 
aggressive action against any Arab country. Due to these instructions 
our troops are already concentrated in Sinai on our eastern borders. 
For the sake of complete secure [sic] of all UN troops which install 
OPs along our borders, I request that you issue your orders to with- 
draw these troops immediately. I have given my instructions to our 
Commander of the eastern zone concerning this subject. Inform back 
the fulfillment of this request. Yours, Farik Awal: [M. Fawzy] COS 
of UAR Armed Forces.* 


It is also recounted that not quite three hours later the Secretary General 
officially responded by stating his position to the Egyptian Government that: 


If it was the intention of the government of the United Arab Republic 
to withdraw the consent which it gave in 1956 for the stationing of 
UNEF on the territory of the United Arab Republic and in Gaza it 
was, of course, entitled to do so. 


A request by the United Arab Republic authorities for a temporary 
withdrawal of UNEF from the Armistice Demarcation Line and the 
International Frontier, or from any parts of them, would be considered 
by the Secretary-General as tantamount to a request for the complete 
withdrawal of UNEF from Gaza and Sinai, since this would reduce 
UNEF to ineffectiveness,“ 


This is the basic position that was repeated the next day in an aide- 
mémoire presented to the Permanent Representative of the United Arab 
Republic. It is the same position which U Thant maintained throughout 
the withdrawal and maintained in his subsequent defense of his actions. 
It tells a great deal about how the United Nations handling of the demand 
for withdrawal departed from the procedure envisioned by the founders 
of UNEF. 


46 U.N. Doc. A/6730, par. 6, subpar. 3a. 
47U.N. Doc. A/6730, at subpar. 3(c), or as summarized by U Thant in U.N. Doc. 
A/6669, p. 5. 
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First, the very stringency of the Secretary General’s statement was of 
the utmost significance in the actual handling of the demand for withdrawal. 
This is illustrated by an account of the events leading up to the withdrawal 
which has gained much currency,*® but which for our purposes, we can just 
as well regard as hypothetical. 

The story is that at the time of the initial request, Egypt was expecting 
an Israeli attack on Syria, and was moving her forces up to the Armistice 
Line to deter Israel or to put herself in position to come to Syria’s aid. This 
is 2xplained as the reason for the Egyptian request to the UNEF Com- 
mander. It is said that Egypt meant only to ask for some movement and 
pactial withdrawal of the United Nations Force (perhaps a reason why the 
initial request came only through a message in the field and not through 
the proper channels for a formal request for withdrawal). In any event, 
the point made is that Egypt had no intention in its initial request to ask 
for the complete withdrawal of UNEF; *® but that when confronted with 
the Secretary General’s early announced position that there must be total 
withdrawal or none at all, Egypt proceeded to officially request total with- 
drawal. The story thus supports the notion that U Thant helped push 
Egypt to take the stand she did. 

However uncertain we may be about the motivation of Egypt’s early ac- 
ticns and statements, the point made by the above report is nevertheless 
valid. For given the fact that the Secretary General himself was uncertain 
what the initial Egyptian request meant—as the Secretary General's own 
report makes clear *°—there was a real possibility at the time that his posi- 
tion would force Egypt’s hand. Before there was even a communication 
from the Egyptian Government through the proper official channels, the 


48 See, eg., James Reston in the New York Times, June 5, 1967, 1: 5. Yost, “How 
the Arab-Israeli War Began,” 46 Foreign Affairs 313-314 (1968). Both Reston and 
Ycst refer to information received from “highly placed Egyptian sources.” It is notable 
that U Thant and also Ralph Bunche have paid the story the respect of a public reply. 
See New York Times, June 11, 1967, IV, 13: 1-2. Moreover, this version of the events 
is supported by public statements made by President Nasser at the time of the with- 
drawal. See May 25 speech by President Nasser on the blockade of Aqaba. New York 
Times, May 26, 1967, 16: 2-5. President Nasser is also reported to have confirmed it 
recently in a private interview. See The Chicago Sun-Times, April 24, 1969, p. 44: 1-6. 

48 For a convincing elaboration and investigation of the suggestion that the UAR’s 
original intention was not the total withdrawal of UNEF, see Nabil Elaraby, “United 
Nations Peacekeeping by Consent: A Case Study of the Withdrawal of the United Na- 
tions Emergency Force,” 1 New York University Journal of International Law & Politics 
171-173 (1968). 

50 The Secretary General has recounted his understanding as follows: “The exact in- 
tent of General Fawzy’s letter needed clarification. If it meant the temporary with- 
drawal of UNEF troops from the line or from parts of it, it would be unacceptable be- 
cause the purpose of the United Nations Forces in Gaza and Sinai is to prevent a recur- 
rence of fighting and it cannot be asked to stand aside in order to enable the two sides 
tc resume fighting. If it was intended to mean a general withdrawal of UNEF from 
Gaza and Sinai, the communication should have been addressed to the Secretary-General 
from the Government of the United Arab Republic and not to the Commander of UNEF 
from the Chief of Staff of the Armed Forces of the United Arab Republic.” U.N. Doc. 
A/6730, p. 4. 
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Secretary General framed the question of withdrawal in the stark terms of 
“all or nothing,” completely foreclosing the possibility of any results other 
than no movement of UNEF at all, or a complete withdrawal. The issue 
here is not the wisdom or unwisdom of the Secretary General’s position that 
a partial withdrawal of UNEF would be worse than no UNEF at all. The 
point here is that the rigidity of the United Nations’ position as stated—the 
insistence that UNEF either did or did not have a basis in consent of the 
host—foreclosed the possibility of any face-saving accommodation which 
could have alleviated Egypt’s immediate concern, whatever that may have 
been, yet preserved UNEF’s fulfillment of its rôle substantially intact. 

What is illustrated by these facts is an insensitivity to the political back- 
ground of the legal terms involved. The Secretariat acted like a court 
deciding a point of law, instead of using the law as an adjunct of diplomacy. 
That is, the failure was essentially the failure to conceive the law of the 
matter beyond the formal rule, beyond the strict “either-or” terms—either 
consent or no consent, either UNEF withdraws or stays. This rigid pre- 
sentation of the question precluded use of the procedural framework that 
Dag Hammarskjöld had planned. Instead of the use of the position of the 
Secretary General to bring to bear the diplomatic processes and the proce- 
dures to work towards relieving the tension; instead of siphoning off pres- 
sure through delay and accommodation, pressure was reinforced through 
the rigid application of a legal formalism. 

If diplomatic processes had been given a chance to work towards re- 
lieving the tension, Egypt might in good time have moved back. Even pre- 
suming the facts as stated in the Secretary General’s reports, there is no 
question that this was a solid possibility. But the official United Nations 
position was presented as a challenge to Egypt. U Thant categorically 
stated that position only three hours after the informal request. On the 
next day, moreover, he repeated his legal conclusion to the United Arab 
Republic Government, and added: 


If, therefore, the orders to the troops of the United Arab Republic . 

are maintained, the Secretary-General will have no choice but to order 
the withdrawal of UNEF from Gaza and Sinai as expeditiously as 
possible.” 


It was by thus challenging Egypt that the official United Nations position 
practically eliminated the possibility of any Egyptian concession. For 
Egypt to have taken back her request in the face of the Secretary General’s 
declaration would have been a public admission that the protection afforded 
by the United Nations buffer force was more important to Egvpt than the 
safety of her Arab brothers. In addition, it should be pointed out that the 
Egyptian formal request for withdrawal and the Egyptian notice that “an 
appeal for reconsideration of the withdrawal decision would encounter a 
firm rebuff and would be considered as an attempt to impose UNEF as an 
‘army of occupation’ ”—-these two statements of Egyptian intent on which 
the Secretary General relies so heavily in his justification of the decision 


51 U.N. Doc. A/6669, p. 6. 
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to withdraw °*—came only after the Secretary General had communicated 
what was in effect an ultimatum to Egypt on May 16 and 17. In sum, there 
is ‘strong basis for thinking that Egyptian intransigence was at least in part 
manufactured unwittingly in the United Nations Secretariat. 

Tae position stated by the Secretary General presents another critical . 
issue of policy. Was it in actual fact likely that the result of a partial with- 
drawal would have been to reduce UNEF to ineffectiveness? Or, as the 
Secretary General argued specifically in response to the “hypothetical” re- 
counted above, 


It has been alleged in some quarters that the United Arab Republic first 
requested only the withdrawal of UNEF from the [armistice demarca- 
tion] Line and not from United Arab Republic territory. In a practical 
sense, this is an academic point, since UNEF, if it was not stationed 
actually on the Line would have had no useful function anyway." 

The Secretary General’s position on this question implies a conception 
of UNEF’s function which in a very significant way is similar to his rigid 
forraulation of the legal question. Again, the picture is in absolute terms 
that preclude the possibilities of diplomatic and institutional adjustment. 
For it is at least true that a partial withdrawal would have left the Force 
immediately available if the performance of its functions again became 
possible by virtue of negotiation and political settlement. Total with- 
drawal left the Force not even on the fringe of the void that was being 
created. It should also be noted that, though the Secretary General's re- 
ports emphasize that the total withdrawal of UNEF was required to assure 
the safety of the UNEF troops, the volatility of the situation would seem 
to suggest that the effort should have been to avoid withdrawing UNEF so 
quickly, thereby increasing the danger before any political provision had 
been achieved or even attempted. The announcement and the beginning 
of UNEF’s total withdrawal obviously increased the threat to the Force 
to the extent that the Force had helped to keep the peace, and insofar as 
the action of withdrawal of UNEF exacerbated the crisis. The substantial 
casualties which were actually suffered by UNEF while withdrawal was in 
process and UNEF found itself caught in the June war suggest that the 
course of action followed by the Secretariat was not the safest even so far 
as the UNEF contingents were concerned.®* 

Further considering the danger to UNEF and the general necessity for 
depression of the crisis, it is also of fundamental importance that the possi- 
bility of pacific adjustment was inevitably decreased by the lack of imme- 
dizte availability of the Force. Not having the Force at the scene meant 
that an element of great usefulness had been taken out of the calculus 
within which any diplomatic effort would have to work. In this sense, 


t2 See, e.g., U.N. Doc. A/6730/Add. 3, p. 7. 

53 Press Release EMF/449, June 3, 1967, 6 Int. Legal Materials 584 (1967). 

t4 Fourteen Indians and one Brazilian were killed and sixteen Indians and one Bra- 
zilian were wounded when an Israeli aircraft strafed a UNEF convoy on June 5, by a 
mine explosion, and by artillery and mortar fire that fell on camps in which UNEF per- 
sonnel were concentrated, including UNEF headquarters in Gaza town. U.N. Doc. A/ 
6730/Add, 2, p. 4. 
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declaring that the force would not be useful, and thereby dissolving it, con- 
stituted a self-fulfilling prophecy. 

In U Thant’s final and most comprehensive report on the withdrawal, he 
responded more fully to the question of the utility of the force and in effect 
defined the concept of UNEF’s function and operation that determined 
how the request for withdrawal was handled. In this final report the Sec- 
retary General pointed to the insubstantiality of UNEF’s political base and 
its resulting military weakness as a pervasive element in support of his 
general position. He wrote: 


A partial explanation of the misunderstanding about the withdrawal of 
UNEF is an evident failure to appreciate the essentially fragile nature 
of the basis for UNEF’s operation throughout its existence. UNEF in 
functioning depended completely on the voluntary cooperation of the 
host Government. Its basis of existence was the willingness of the 
Governments to provide contingents to serve under an international 
command and at a minimum of cost to the United Nations. It was a 
symbolic force, small in size, with only 3,400 men, of whom 1,800 were 
available to police a line of 295 miles at the time of its withdrawal. 
It was equipped with light weapons only. It had no mandate of any 
kind to open fire except in the last resort in self-defense. It had no 
formal mandate to exercise any authority in the area in which it was 
stationed.** 


It is not the accuracy of this description which is faulty, but rather its 
emphasis and focus. The fundamental strength of UNEF was never in its 
military power, and the wiser of the architects of UNEF did not intend it 
to be. The essential strength of UNEF was its presence as a multinational 
representative, both in terms of the troop contingents of which it was com- 
posed and in terms of the international mandate under which it worked. 
This representative and symbolic capacity, not military might, must cer- 
tainly constitute the primary power of any peacekeeping force dependent 
upon the concurrence of a host state. The mistaken emphasis of the above 
description is one reflection of how the decision to withdraw UNEF was 
devoid of sensitivity to its symbolic and representative rôle. 

This insensitivity is particularly relevant to the question of partial with- 
drawal. A partial withdrawal might well have been one way to have pre- 
served the “effectiveness” of UNEF in terms of its symbolic function. In 
particular, the Secretary General’s report speaks of the United Nations pres- 
ence at Sharm-el-Sheikh as being “rendered ineffective” by the presence 
of Egyptian troops. But the fact that Egyptian troops had partially moved 
in did not destroy the quasi-international status of the area until the Secre- 
tary General agreed to a general withdrawal. As long as United Nations 
troops were still there and the withdrawal was not settled at the highest 
level, President Nasser was not in a position to announce the blockade of 
the Gulf of Aqaba. But as mentioned previously," with the United Nations 
Force pledged to leave, it was not only that Nasser could announce the 
blockade, but in a sense he had to announce the blockade. We can still 
wonder whether or not Egypt wanted this state of affairs to develop. The 


55 U.N. Doc. A/6730/Add. 3, p. 32. 56 Pp, 253-254 above. 
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point is, that an insensitivity to how UNEF was built to function within the 
legal and procedural framework of a consent force helped to establish the 
immediate situation from which a war developed." 

In this regard, perhaps most important is that UNEF worked in general 
as a buffer because any national military action against UNEF, and thereby 
against the multinational presence, was bound to occur only at great po- 
litical cost to the actor. Therefore, the relevant question presented by the 
Egyptian demand was not whether UNEF could have withstood an Egyp- 
tian attack or would have been destroyed as an incidental casualty of an 
Egyptian attack on Israel. The question was whether, considering the 
political consequences, Egypt would have been willing to forcibly remove 
UNEF or attack Israel in a manner fatal to UNEF. 

Here one begins to appreciate how really precipitate the withdrawal of 
- UNEF was. First, the facts nowhere indicate that Egypt was putting 
UNEF in immediate danger. The most that one can find is what was de- 
scribed as the firing of two artillery “ranging rounds” between two United 
Nations camps *8—probably not an extraordinary occurrence in the Middle 
East in that period, surely not the stuff of certain conflict. More generally 
and more important, it is not correct to conclude that, if the Secretary Gen- 
era. had followed the procedure outlined officially and unofficially by Dag 
Hammarskjéld, he would have been taking the potentially explosive posi- 
tion that UNEF would stay regardless of the Egyptian demand. The Sec- 
retary General would have been asking only for negotiation and a deter- 
mination of rights and authority, and thereby would have been providing 
the international community with an opportunity to establish a new instru- 
ment of adjustment for healing the political-military dislocation. The kind 
of resistance involved—recourse to a determination of legal rights, duties 
and authority—is directed to avoiding the antagonism of the host state or 
a physical dislocation with respect to which the host would feel the neces- 
sity to act. This kind of resistance, whether combined with a partial with- 
drewal or no withdrawal at all, would have negated any Egyptian charge 
thet UNEF was becoming an “army of occupation.” Egypt would have 
been assured that UNEF would depart if and when Egypt would be willing 
to assume the burden of denouncing the multilateral agreement embodied 
in the Good Faith Accord and thereby admitting bad faith. 


ET In a letter to the New York Times on June 11, 1967, Ralph Bunche wrote: 

“The reason for the Secretary-General’s position that UNEF could not accept an order 
from one part of the line and remain on another part was that to do this would in fact 
make UNEF a party to the resumption of war by opening the door to a direct military 
confrontation between Israel and the United Arab Republic. Once the United Arab 
Republic decided to move its troops to any part of the line, which they could have done 
at any time during the last ten years, UNEF’s presence ceased to have any useful func- 
tian.” New York Times, June 11, 1967, IV, 18: 2. But of course a total withdrawal 
instead of a partial withdrawal did not make UNEF any less “a party to the resumption 
of war by opening the door to a direct military confrontation.” The Secretariat did not 
recognize that in a situation like that at. Sharm-el-Sheikh, partial withdrawal might have 
been one way to avoid the confrontation. 

58 U.N. Doc. A/6730/Add. 3, p. 6, 
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Another important aspect of the political reality confronting the Secretary 
General after the demand for withdrawal relates to the consent of Members 
of the United Nations to contribute contingents to the Force. And this 
consent, like the consent of the host, also represents the multinational ad- 
justment that makes the original United Nations presence possible and also 
affects the utility of a peacekeeping force. For when the host state starts 
objecting to the presence of a United Nations force, a natural political con- 
sequence is characteristically threats of withdrawal from nations contribut- 
ing contingents. This has been the experience through the entire history 
of peacekeeping operations, and such was the case in the Middle East. 
U Thant reported a disaffection of contributing states as another reason 
why withdrawal was necessary. In his Summary Report he wrote: 


Quite apart from its position in the United Arab Republic, the request 
of that Government for UNEF’s withdrawal automatically set off a dis- 
integration of the Force, since two of the Governments providing con- 
tingents quickly let the Secretary-General know that their contingents 
would be withdrawn, and there can be little doubt that other such 
notifications would not have been slow in coming if friction had been 
generated through an unwillingness to comply with the request for 
withdrawal." 


In considering the significance of this argument, it is once again revealing 
to note the relevant documentary background, which in this regard was the 
„agreement of the United Nations with each contributing state for the provi- 
sion of each state’s contingent.*® Not unlike the other documents involved 
in the background of UNEF, these agreements did not fail to include con- 
sideration of future withdrawal. Each agreement declared: 


The effective functioning of the United Nations Emergency Force re- 
quires that some continuity of service of units with the Force be en- 
sured in order that the UNEF Commander may be in a position to 
plan his operations with knowledge of what units will be available. I 
should therefore, appreciate your assurance that the national contingent 
provided by your Government will not be withdrawn without adequate 
prior notification to the Secretary-General so as to avoid the impairment 
of the ability of the Force to discharge its functions. Likewise, should 
circumstances render the service of your national contingent with the 
Force no longer necessary, the Secretary-General undertakes to consult 


59 U.N. Doc. A/6730/Add. 3, p. 18, par. 50. 

60 The legal basis for the presence of the participating states was constituted by ex- 
changes of letters. The Secretary General sent an identical letter to each contributing 
state, and the replies of the contributing states together with the Secretary General’s 
letters were regarded as constituting agreements for provision of the contingents. The 
agreements were registered with the United Nations under Art. 102 of the Charter and 
were to remain in force until the departure of the contingents from Egypt. For the 
text of the Secretary General’s letter, see U.N. Doc. A/3943, Annex I. For the replies, 
see 274 U.N. Treaty Series 199, No. 3966 (Brazil); ibid. 41, No. 3957 (Canada); ibid. 
81, No 3959 (Denmark); 271 ibid. 135, No. 3913 (Finland); 274 ibid. 233, No. 3968 
(India); 271 ibid. 223, No. 3917 (Norway); 271 ibid. 187, No. 3914 (Sweden); 277 
ibid. 191, No. 4006 (Yugoslavia); Colombia and Indonesia sent no reply, and Jater with- 
drew their contingents. 
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with your Government and to give adequate prior notification concern- 
ing its withdrawal.* 


Thus, here too, in the requirement for adequate notification, we see a tech- 
nique for delay that might have been used in conjunction with the general 
structure that was elsewhere outlined for response to a request for with- 
drawal. 

in addition to this legal condition for notification, an element of flexi- 
bility for the Secretary General was added by means of the principles fol- 
lowed. in securing national contingents for the establishment of the Force. 
Tke plan had been to avoid the possibility that a threat to withdraw or 
actual withdrawal by one state would seriously undermine the Force. A 
basic principle, therefore, was to have a number of national contingents of 
similar size.*? Also, an effort was made to insulate the Force politically. 
This was done by attempting to obtain national contingents from states of 
a variety of political complexions, and also by excluding participation of 
permanent members of the Security Council and states that, for geographi- 
cal or other reasons, might have a special interest.* 

The response of the governments supplying contingents, after the for- 
malized Egyptian request for the UNEF withdrawal, corresponded to the 
expectations inherent in the plan just described. Yugoslavia and India, 
the contributing states most sympathetic to Egypt, told the Secretary Gen- 
eral that they would withdraw. But other contributing states made no such 
statements, and in fact, the opinion was expressed that immediate with-. 
drawal was inappropriate.** 

Instead of emphasizing the fact that two of the states announced they 
would withdraw, it would seem the Secretary General should have empha- 
sized that some did not find withdrawal necessary or desirable. Such em- 
phasis might have aided an effort to maintain the Force. Moreover, should 
not the Secretary General have reminded the two which had announced their 
intention to withdraw of their obligation of adequate notice? U Thant 
stated that he could expect the other contributing states to announce their 
intentions to withdraw. But it was not at all certain that the others would 
quickly do so. In any case, should not the Secretary General at least have 
waited and possibly benefited from delayP And did not the expectation 
that UNEF would quickly collapse ignore a principle upon which UNEF 
was established—that neither one nor even two contributors should be able 
to undermine the force? 

No answers were provided to these questions. The concept of consent 
was again divorced from the context of political adjustment. 

Though concluding that immediate withdrawal was required, the Secre- 
tary General did to some extent follow the procedure which was outlined 
in the documentary background of UNEF. The demand for withdrawal 


61 Secretary-General, Summary Study of UNEF, U.N. Doc. A/3943, Annex 1, p. 3, 
par. 8. Emphasis added. 

82 U.N. Doc. A/3943, par. 50, p. 23. e8 Ibid., pars. 6, 16, 34. 

84 U.N. Doc. A/6730/Add. 3, p. 5. 
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was brought to the stage of Advisory Committee consideration. Of the 
Committee’s deliberation, it is reported that one view expressed was 


. . . that the United Arab Republics demand for the immediate with- 
drawal of UNEF from United Arab Republic territory was not accept- 
able and that the ultimate responsibility for the decision to withdraw 
rested with the United Nations acting through the Security Council or 
the General Assembly. The holder of this view therefore urged fur- 
ther discussion with the Government of the United Arab Republic as 
well as with other Governments involved.** 


But this view did not dominate the meeting. Once again the two govern- 
ments informed the Secretary General that they would withdraw their con- 
tingents when Egypt’s request was made public. And it is clear that no 
member of the Advisory Committee proposed that the General Assembly 
be convened. 

It should be remembered here, however, that the rationale for the estab- 
lishment of the Advisory Committee as an institutional mechanism included 
the principle of preservation of the Secretary General’s capacity for initia- 
tive and leadership. If there was good reason to request a convening of 
the General Assembly, the suggestion for a request should probably have 
come from the Secretary General. For the same reason, the Secretary Gen- 
eral’s negative position undoubtedly discouraged any efforts in this direction. 

It is also relevant that it was never intended that the Advisory Committee 
should have a veto over action the Secretary General considered necessary; 
but rather it was intended that the Advisory Committee would play a facili- 
tative réle by giving the Secretary General an opportunity to achieve formal 
political backing outside the Genera] Assembly, and also would help by 
giving him definite representative indications of just how far he might go. 
It can be gleaned from the report of the meeting that, although there was a 
lack of initiative towards bringing the question to the General Assembly, 
there was no majority trying to oppose a policy of negotiation and/or re- 
ferral to the General Assembly, and that, in fact, there was even pronounced. 
opinion in support of making diplomatic and political efforts. But the Sec- 
retary General neither seized the positive initiative nor the available posi- 
tive support for the seeking of a settlement. Instead there was reiteration 
of the dismal conclusion that there had to be a total withdrawal. The re- 
port on the Advisory Committee’s consideration concludes: 


. .. it was understood that the Secretary-General had no alternative 
other than to comply with the United Arab Republic’s demand, al- 
though some representatives felt the Secretary-General should previ- 
ously clarify with the Government the meaning in its request that with- 
drawal should take place “as soon as possible.” ° 


It should, though, be noted how “some representatives” first wanted a clari- 
fication of the phrase “as soon as possible”—-that even as the determination 


e5 Ibid., p. 8, pars. 2, 3. . 68 See p. 256, note 45. 
67 U.N, Doe. A/6730/Add. 3, p. 8. 
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to withdraw was being confirmed, some were asking for more time to ex- 
plore the possibility of creative political decision. 

The final step in the procedure outlined—bringing the question to the 
General Assembly—was never taken. However, U Thant in his reports 
did address himself to the question of the practicality of a submission to 
the General Assembly. His argument on this question is in direct contra- 
diction to the procedural concept that we have seen revealed in Dag Ham- 
marskjéld’s discussions. U Thant wrote: 


As a practical matter, there would be little point in any case in taking 
such an issue to the General Assembly unless there would be reason- 
able certainty that that body could be expected expeditiously to reach 
a substantive decision. 


The contrary idea which we have emphasized is that the very process of 
bringing the issue to the General Assembly might help to create the condi- 
tions for a settlement. A quick substantive decision has no value in itself, 
and may be the very last thing one wants when delay may be so valuable. 

B2sides an approach to the General Assembly, there was another basic 
procedural possibility. This possibility was outside the particular structure 
outlined in the Hammarskjöld Memorandum and in the related United Na- 
tions documentation. The Secretary General could have made an effort to 
utilize the Security Council by going so far as to operate under Article 99 
of tae Charter, which empowers him to bring a situation before the Security 
Council if he is willing to characterize it as a “matter which in his opinion 
mar threaten the maintenance of international peace and security.” 

It is true that on May 19 the Secretary General submitted a report to the 
Security Council describing the Middle East situation as “extremely menac- 
ing” But he never did ask for Security Council action and, most impor- 
tanz, this submission of May 19 was only after he had publicly conceded the 
witadrawal without ever having raised the question of a necessary authori- 
zation by either the Security Council or the General Assembly. 

Such reference to the Security Council is only one example of the pro- 
cedural alternatives available. For we should not make the mistake of 
seeing the basic scheme of peacekeeping as in any sense a rigid and neces- 
sar; rulebook for action. Foz instance, as has been suggested, the Secre- 
tar General might have begun his effort for delay and consultation by in- 
sisting on a clarification of his own authority in the matter. This is just 
the sort of tactic that could have been helpful in the case of UNEF. It 
embodies the same values of delay, deceleration of crisis, and provision for 
negotiation as the basic procedural scheme and is essentially part of it. 

In sum, rigid formulae were the antithesis of what was needed. Law and 
legal procedures might well have made an invaluable contribution to peace- 
keeping. But without the necessary initiative and leadership, the flexible 
framework established for deceleration of crisis and solution of the prob- 
lems of military and political adjustment was sure to be wasted. 


€8 Ibid., p. 15, par. 41. 
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THe FUTURE 


If the concept of consent had been understood as was intended in the 
creation and development of UNEF and projected for future peacekeeping 
operations, the Good Faith Accord would have been the central foundation 
for saving efforts by the Secretariat. Dag Hammarskjéld had clearly noted 
this constitutional significance of the Accord. He wrote: 


The fact that a United Nations operation of the type envisaged requires 
the consent of the Government on whose territory it takes place creates 
a problem, as it is normally difficult for the United Nations to engage 
in such an operation without guarantees against unilateral actions by 
the host Government which might put the United Nations in a ques- 
tionable position, either administratively or in relation to contributing 
Governments. 


The formula [i.e., the Good Faith Accord] employed in relation to the 
Government of Egypt for UNEF seems, in the light of experience, to 
provide an adequate solution to this problem.® 


In the case of the request for the withdrawal of UNEF, we never found 
out if the Good Faith Accord was an “adequate solution” because it was 
never used to solve anything. Nevertheless, the plan for UNEF has shown 
the Good Faith Accord to provide a well-adapted scheme for keeping the 
peace. For one thing, this was evidenced by the language of the Accord— 
sufficiently definite to represent the bilateral obligation, but indefinite 
enough to avoid embarrassment and offense to the host state. Dag Ham- 
marskjéld particularly took note of this value and projected it to future 
operations, remarking: 


It is unlikely that any Government in the future would be willing to 
go beyond the declaration of the Government of Egypt with regard to 
UNEF. Nor, in my view, should the United Nations commit itself be- 
yond the point established for UNEF in relation to the Government 
of Egypt. In these circumstances, I consider it reasonable to regard 
the formula mentioned . . . above [the Good Faith Accord] as a valid 
basis for future arrangements of a similar kind.” 


Furthermore, the plan for UNEF has shown how the Accord in conjunction 
with the presence of a military force impels negotiations, can retard crisis, 
offer opportunities for political settlement, and move the parties once again 
to speak the language and purposes of the Charter, thereby introducing a 
broader vision of the needs of peace. 

The inoffensive as well as utilitarian nature of the Accord is of utmost 
importance for the future of peacekeeping. For as the legal basis for the 
presence of a United Nations force makes it more difficult for the host state 
to eventually rid itself of the force, the likelihood of initial acceptance by 
the host decreases. This is the basic problem of utility. The Good Faith 
Accord responds to this problem by achieving a fine balance. It provides 
an opportunity to contain and alleviate a crisis induced by unilateral action 


69 U.N. Doc. A/3943, p. 63, 70 Ibid., p. 64. 
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of the host, yet it also recognizes an ultimate right of the host to require 
withdrawal. Of course, the ambiguous addition of Security Council au- 
thorization, as in the peacekeeping operations in Cyprus and in the Congo, 
may alter this balance. But the Accord can still give the arrangement the 
flexible quality that the parties to the agreement on establishment will natu- 
rally desire. Room remains to overcome the reluctance of a host state to 
accept an alien force outside its direct control. 

However, the handling of the request for withdrawal in the case of the 
UNEF paradoxically presented the future of peacekeeping with a problem 
oprosite to that of the reluctance of a host state initially to accept the pres- 
ence of a force. In the case of UNEF, dissolution of the Force was made 
too easy rather than too difficult. A crippling precedent was established. 
Because the procedure for negotiation that grows out of the Good Faith 
Accord was disregarded, it will be more difficult in the future to secure the 
recognition and utilization of that procedure. Although one would hope 
thet in the future establishment of a peacekeeping force the United Na- 
tions Secretariat will try to secure insofar as possible the host’s recognition 
of an obligation to negotiate, one must remember Dag Hammarskjéld’s con- 
viction that a host state could not be expected to go further than the lan- 
guage of the Good Faith Accord. Thus the legacy of the performance by 
the United Nations in the case of the withdrawal of UNEF was not only 
the facilitation of a war but also the creation of a damaging precedent for 
future peacekeeping. 

Perhaps the motivation of the Secretary General was the thought that by 
quickly handing Egypt an ultimatum, by threatening her with total with- 
drawal and a consequent confrontation with Israel, Egypt could be pres- 
sured to rescind her request. On the basis of Arab self-respect and vain- 
gloricusness alone, one can doubt the wisdom of this assumption, though 
perhaps it can be understood as a mistake of strategy. But what com- 
pounded the mistake and finally has done most to make it a burden on the 
future is the elaborate argument which the Secretariat has offered in justifi- 
cation. The Secretary General’s reports now stand as ready and official 
foundation for the obliteration by a host state of a future Good Faith Ac- 
card to negotiate, and a strong argument for the same kind of result that 
followed Egypt’s request for withdrawal. 

Nevertheless, there is good reason to hope that the scheme that had been 
planned for UNEF can be redeemed for further peacekeeping operations. 
U Thant's rejection of the Hammarskjöld interpretation should not be re- 
gerded as having “overruled” that interpretation, even though the rejection 
enhanced the legal position of a host state demanding withdrawal. The 
future of peacekeeping depends on understanding that, in peacekeeping, 
“consent” does not mean simply the static psychological event of individual 
agreement; that, as the history of UNEF demonstrates, the term is used 
metaphorically to encompass ongoing political and institutional arrange- 
ments. Accordingly, the metaphor must not be allowed to overwhelm the 
reality as it was in the abrupt withdrawal of UNEF. It must be recog- 
nized that because a peacekeeping force is the condition for a political ar- 
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rangement, when the host state takes unilateral action such as a request for 
withdrawal, the various national interests involved are activated, and peace- 
keeping requires a new adjustment of these interests. 

The strength of the Good Faith Accord appears in its natural responsive- 
ness to this need, its openness to the demands of politics and its provision 
for negotiation. It allows response to be made with great flexibility end 
little offense. There is thus reason for confidence in its use. A lesson of 
the UNEF withdrawal is that hope instead of gloom in the application of 
the techniques of peacekeeping is the realistic stance to be taken. 

The hope begins by conceiving the law of peacekeeping as procedural 
provision for the working out of a political-military crisis. Conceived this 
way, the law makes an invaluable contribution to peacekeeping. But re- 
garded merely as a body of rules, results are likely to be as disheartening 
in future peacekeeping as they were in the Middle East. In an intensaly 
political and fast-moving dispute, vision must not be limited by the sim- 
plistic picture of a dispute building its way to resolution in a court. The 
challenge to the peace must not be regarded merely in terms of legal dia- 
lectic. Indeed, we have seen that even the very generality of language 
which so often seems vacuous in traditional international law and supports 
the common cynicism about the contribution of international law to peace, 
this very same generality becomes crucial to successful United Nations 
peacekeeping via an institutional mechanism. In dealing with the institu- 
tional mechanism, generality becomes flexibility, vagueness becomes politi- 
cal viability, and diplomacy is thereby enriched. This does not mean an 
abdication of law. Rules of law are still relevantly conceived and applied. 
But the only necessary rule and the key rule must be that the dynamism of 
the politics be matched by a dynamic view of the application of the law 
and its procedures. Peacekeeping is betrayed when the possibilities of hu- 
man choice are forgotten or denied. The law can be the instrument of 
negation. Or it can be the foundation of peace. This is the ultimate lesson 
of the withdrawal of the United Nations Emergency Force. This is the en- 
during choice. 


THE MIDDLE EAST PROBLEM 
By Quincy Wright * 


The Security Council resolution of November 22, 1967,1 seems to provide 
for a satisfactory solution of the Middle East controversy, and it is difficult 
to see how there can be a satisfactory settlement except on the basis of the 
principles on which that resolution is based. The preamble of that resolu- 
tion states three fundamental principles. 

First is “the inadmissibility of the acquisition of territory by war.”? This 
principle goes beyond the principle “no fruits of aggression.” It says there 
shall be no territorial fruits from war, using the latter term in the material 
sense of a considerable use of armed force. Its application, therefore, does 
not depend on determining who was the “aggressor” in the 1967 hostilities, 
a difficult question to answer.? There can be no doubt that, whether or not 
Israel was the aggressor, its occupations of territory were achieved by the 
use of armed force. This principle is well established. It is inherent in 
the rules of customary international law defining “military occupation” and 
permitting acquisition of occupied territory only by annexation following 
generally recognized “completed. conquest” or cession by the former sover- 
eign.* It was accepted in the form “no title by conquest” as a principle of 
American international law by most of the members of the Pan American 
Conference of 1890 reafirmed in the Buenos Aires Declaration of 1936, the 
Lima Declaration of 1938 and the Bogotá Charter of the O.A.S. of 1948.5 
It was assumed in President Wilson’s Fourteen Points and generally ap- 
plied in the peace settlements of World War I which required plebiscites to 
justify territorial transfers. It was assumed by the League of Nations as a 
necessary implication of the Covenant’s guarantee of the territorial integrity 
of all Members, and was particularly insisted upon by the United States in 
the Stimson Doctrine refusing to recognize any Japanese acquisitions by its 
invasion and occupation of Manchuria. Secretary Stimson considered it an 
implication of the Kellogg-Briand Pact of 1928 to which the United States, 


© Of the Board of Editors. 162 A.J.LL. 482 (1968). 

2 Reaffirmed in Security Counc] Res. 252 (May 21, 1968). See also Muhammud H. 
E. Farra, Permanent Representative of Jordan to the U.N., “The Role of the U.N. vis-a- 
vis the Palestine Question,” 33 Law and Contemporary Problems 68 ff. (Winter, 1968), 
and Cherif Bassiouni, “Some Legal Aspects of the Arab-Israeli Conflict,” 14 The Arab 
World (Nos. 10-11) 44 (Arab Information Center, N.Y., 1967). 

3 This difficulty exists whether one takes, as the test for determining aggression, priority 
in initiating hostilities, refusal to accept or observe provisional measures proposed by the 
U.N. (Art. 40), or manifest unwillingness to accept fair and effective procedures to settle 
tke dispute. See Q. Wright, “Legal Aspects of the Middle East Situation,” 33 Law and 
Contemporary Problems 26 ff. (Winter, 1968); idem, “The Concept of Aggression in In- 
ternational Law,” 29 AJ.LL. 373 ff. (July, 1935); “The Prevention of Aggression,” 50 
A.J.LL. 514, 526 ff. (July, 1956). 

4 Charles G. Fenwick, International Law 426, 681 ff. (4th ed., N.Y., 1965). 

5 1 Moore, Digest of International Law 292; 7 ibid. 318; 5 Whiteman, Digest of ïn- 
ternational Law 880-881; 119 U.N. Treaty Series 3 (1948). 
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though not a Member of the League, was a party.® By this instrument 
nearly all states had renounced war as an instrument of national policy. 
The League of Nations accepted the Stimson Doctrine as a necessary impli- 
cation of Article 10 of the Covenant. The United States insisted on this 
principle in the Atlantic Charter of 1941 before its entry into World Wer II, 
and in the settlements after that war. The Allies, it is true, made some 
territorial acquisitions as a result of their victory but sought to justify them, 
not very successfully in all cases, by the principle of self-determination of 
peoples. The principle has been considered an implication of the obliga- 
tion in Article 2, paragraph 4, of the U.N. Charter to refrain from the use 
or threat of force against the territorial integrity of any state. 

The General Assembly resolution of November 29, 1947, partitioning 
Palestine and establishing the state of Israel as demanded by Zionists is 
difficult to reconcile with this principle. Local hostilities between Zionist 
and Arab forces deprived the “peoples” in the mandated territory of rights 
explicitly protected by the Mandate and Article 80 of the Charter without 
their consent. This action, however, must be regarded as an act of inter- 
national legislation which the General Assembly deemed necessary to meet 
the crisis situation which developed from the local hostilities and British 
resignation of its Mandate. The admission of Israel to the United Nations 
on May 11, 1949, and its recognition by most states, including the Arab 
states, with qualifications, in a declaration to the U.N. Conciliation Com- 
mission on May 12, 1949,” gave legal effectiveness to the partition resolution.® 

The extension of Israel’s occupation beyond the original U.N. grant as a 
result of the Arab-Israeli hostilities of 1948-49, and the armistices negoti- 
ated in 1949, were justified as temporary measures to end the hostilities. 
The principle of no acquisition of territory by war should, if strictly ap- 
plied, require that cease-fire lines be at the frontiers before hostilities began, 
thus preventing military occupations as well as acquisitions by force, but 
the overriding responsibility of the United Nations to stop hostilities justi- 
fied the acceptance of the armistices as temporary cease-fire lines to be soon 
superseded by permanent boundaries established by peaceful means. 

The principle was strictly adhered to in the hostilities of 1956. Britain, 
France, and Israel, under pressure of the U.N. General Assembly supported 
by the United States and the U.S.S.R., were induced to withdraw to their 
positions before the hostilities.’ 


8 Q. Wright, “The Stimson Note of January 7, 1932,” 26 A.J.L.L. 342 #Æ. (1932). 

7 General Progress Report of U.N. Conciliation Commission for Palestine, 5 U.N. Gen- 
eral Assembly, Official Records, Supp. 18, pp. 3-4, 19-21, U.N. Doc. A/1367, Rev. 1 
(1950), and Third Progress Report, U.N. C.C.P., 4 General Assembly, Official Records, 
Vol. II, Doc. A/927 (1949). 

8 Wright, “Legal Aspects of the Middle East Situation,” note 3 above, pp. 13-15. 

® The U.N. insisted on withdrawal to the boundaries before hostilities began in the 
Kashmir (1948, 1965) and Korean (1950) situations. Im the debate on the cease-fire 
resolution of June 6, 1967, the Soviet Union, France, India, the Arab states and others 
demanded immediate withdrawal from occupied territories, but the United States in- 
sisted that withdrawal must be contingent on Arab renunciation of belligerency and 
opening the waterways to Israeli shipping. U.N. Doc. S/PV.1358 (1967); Wright, loc. 
cit. note 3 above, pp. 24, 25. 
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The circumstances inducing the Security Council to accept cease-fire lines 
in June and July, 1967, on the boundary of Israeli occupation were similar 
to those in 1949. The resolutions were justified as necessary to end the 
hostilities, but could not be regarded as conferring any title to the territory 
occupied by Israel. It is unfortunate that the position taken in 1956, re- 
quiring Israel immediately to withdraw to its de facto frontiers before the 
hostilities, was not adhered to. If the United States and the U.S.S.R., sup- 
ported by France and Great Britam—as they were not in 1956—had in- 
siste in the Security Council, with support of the General Assembly, with- 
drawal might have been effected. The American preoccupation with Viet- 
Nam: and its conflict with the Soviet Union on that and other problems, as 
well as its vulnerability to domestic Zionist pressure, were factors prevent- 
ing zhe common position taken by the super-Powers in 1956.*° 

In any case the principle in question clearly required that Israel gain no 
political advantage, in respect to the establishment of a boundary with its 
Arab neighbors, by its occupation of territories administered and claimed by 
Egynt, Jordan, and Syria before the six-day war. Israel would certainly be 
at an advantage if it negotiated independently with each of its neighbors 
while it occupied the disputed territories. 


10 For statistics indicating bias in news and editorials in the U. S. Press during May 
and June, 1967, see Michael W. Sullivan, in 14 The Arab World (note 2 above), p. 
59 Œ 

11 By taking suitable means to prevent states from gaining advantages from resorts to 
force, states not only observe their legal obligation but serve the general purpose of the 
U.N. “to save succeeding generations from the scourge of war.” (Preamble.) Such 
acticn assists the technological developments which have tended to make resorts to mili- 
tary force useless as an instrument of foreign policy. Appraisal of over forty instances 
of hostilities which have occurred since World War II (see Q. Wright, A Study of War 
151E ff. (Chicago, 1965)) suggests that, although peoples seeking self-determination 
from colonial or other domination have sometimes utilized force successfully, states have 
beer. less successful in such utilization than in earlier periods of history and have usu- 
ally preferred other methods for implementing foreign policies such as diplomacy, propa- 
ganda, resort to the U.N., technical assistance, or “non-military intervention” not likely 
to involve them in hostilities (see Q. Wright, in Karl W. Deutsch and Stanley Hoffmann 
(eds.), The Relevance of International Law 5 ff. (Cambridge, Mass., 1963)). They 
have feared that under present technological conditions hostilities may escalate into 
suic-dal nuclear war, or may lead to destructive stalemate or the quagmire of guerrilla 
hostilities. A state initiating hostilities against another state seems to have gained what 
it wanted, at least temporarily, in only five instances during this period (Soviet invasions 
of Hungary, 1956, and Czechoslovakia, 1948 and 1967; Indian invasion of Portuguese 
Goa, 1962, and Chinese invasion of India, 1962). A few other instances of interna~ 
tional hostilities were inconclusive. Israel occupied Arab territory in 1948 and 1967 
but it is uncertain which side initiated the hostilities. China invaded Tibet in 1959 but 
maj have had title to it before. Most of the hostilities since World War II were civil 
or colonial, sometimes leading to foreign intervention, and the insurgents were usually 
successful (Wright, “Peace-keeping operations of the U.N.,” 7 International Studies 174 
ff. “Indian School of International Studies (Oct. 1965)). Arnold Toynbee has sug- 
gested that the few states which have always gained the objectives which they sought 
in their wars, especially Israel and the United States, are less aware of the disutility of 
war as an effective instrument of policy than states which have often been defeated. 
(Experiences, pp. 231-233 (Oxford University Press, 1969).) 
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The second principle stated in the preamble to the Council resolution of 
November 22, 1967, is the “need to work for a just and lasting peace in 
which every State in the area can live in security.” This states the basic 
purpose of the United Nations set forth in Article 1 of the U.N. Charter 
and supported by the principles stated in Article 2 of that instrument re- 
quiring Members to settle all international disputes by peaceful means, to 
refrain from the use or threat of force in international relations, to assist 
the United Nations in maintaining these principles, and not to intervene in 
matters essentially within the domestic jurisdiction of any state. 

The danger of the Middle East situation imposes a positive responsibility 
upon the United Nations, and especially on the Security Council and its 
permanent members. The Security Council has “primary responsibility for 
the maintenance of international peace and security” (Article 24). In the 
existing state of the world and with the great-Power veto in the Security 
Council, this responsibility can hardly be met unless the principal Powers, 
especially the United States and the U.S.S.R., work in close harmony within 
the Security Council. Agreement to end arms shipments to the Middle 
East would contribute to end the arms race in that area, to relax tensions 
and to facilitate settlement. 

The third principle asserts that “all Member States, in their acceptance 
of the Charter... have undertaken a commitment to act in accordance 
with Article 2 of the Charter.” The statements in this article are desig- 
nated “principles,” but paragraph 2 makes it clear that they constitute pcsi- 
tive “obligations” of international law, which the Members must “fulfill in 
good faith.” It is therefore an obligation of all Members to “refrain in 
their international relations from the threat or use of force against the terri- 
torial integrity or political independence of any state, or in any other manner 
inconsistent with the purposes of the United Nations.”** This leaves indi- 
vidual or collective self-defense against armed attack?* and assistance to 
the United Nations in collective security action*® as the only permissible 
uses of force by states in international] relations. Economic and even mili- 
tary assistance to a foreign government to maintain internal order is per- 


12 The United States and the Soviet Union have been continuously negotiating since 
February, 1968, on the issues. The United States seems to have supported the Israeli 
position and the Soviet Union the Arab position on the interpretation of the Security 
Council resolution of November, 1967, in regard to Israeli withdrawal from occupied 
territory, but the ten points communicated to Egypt by Secretary of State William P. 
Rogers on Oct. 28, 1969, reported in the Washington Post, Dec. 10, 1969 (p. A 14), 
appear to have moved toward the Arab position. In his speech on Dec. 9, 1969, he 
denied any essential change in the United States position but affirmed the U. S. policy 
of implementing the Security Council resolution. (See comment by A. D. Horne, Wash- 
ington Post, Dec. 25, 1969, p. A 15.) The apparent rejection of the ten-point proposal 
by Egypt, Israel, and the Soviet Union, and the failure of the Arab summit meeting in 
Morocco in December, 1969, to reach agreement on policy toward Israel indicates a pos- 
sible relaxation of the deadlock. (See comments by A. D. Horne, cited above, and 
Washington Post, Dec. 24, 1969, p. 1; Rowland Evans and Robert Novak, ibid., Dec. 
25, 1969, p. A 23.) 

18 Art, 2(4), 14 Art. 51, 

16 Art. 2(5). See also Arts. 25, 39, 42, 43, 45, 48. 
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missible only if requested by a government which is generally recognized 
anc. is not so beset by civil strife that its capacity to represent the state is 
in doubt. 

These provisions of the Charter “outlaw war” in the legal sense of a 
situation in which the belligerents have an equal right to engage in hostili- 
ties and other coercive actiors permissible under the law of war, and in 
which other states are obliged to observe the law of neutrality requiring 
impartiality. Under the Charter this situation cannot exist among Mem- 
bers of the United Nations or, according to Article 2, paragraph 6, among 
non-member states. A state of war implies a continuing use or threat of 
forze by each belligerent upon the other, forbidden by the Charter, and 
equality between the belligerents. In the two circumstances in which the 
use of force is permissible in international relations—self-defense and col- 
lective security action—the belligerents are not equal. The defenders and 
the states co-operating with the United Nations enjoy rights denied the ag- 
gressor. Other states need not be neutral but may assist the defender in 
collective self-defense?’ and must assist the United Nations in action against 
an aggressor.*® 

The outlawry of war by the Charter means not only that armed force 
mzy not be used as an instrument of foreign policy but that other powers 
of belligerents permissible during a state of war, such as blockades, property 
confiscations, visit and search at sea, ete, are not permissible. The Arab 
argument that the armistice of 1949, while forbidding uses of armed force 
contrary to its terms, permitted the utilization of other belligerent powers 
such as blockade of the Suez Canal with respect to Israeli shipping, has no 
basis. The armistices were made to end de facto but illegal hostilities and 
to establish temporary lines of occupation. They did not recognize a state 
of war. Neither party enjoyed belligerent powers.” 

The first and third of these principles must be observed if the just and 
lasting peace called for by the second is to be achieved. Paragraph 1 of 
thse Security Council resolution of November 22, 1967, is a balanced appli- 
cation of these principles to the Middle East situation.”° Israel must with- 


16Q, Wright, “United States Intervention in Lebanon,” 53 AJIL. 112 ff. (1959); 
id=m, “International Law and Civil Strife,” 1959 Proceedings, American Society of In- 
ternational Law 145 ff.; The Role of International Law in the ee of War 49 ff. 
(Manchester University Press, 1961). 

17 Art. 51, 18 Art. 2(5). 

19 Wright, loc. cit. note 3 above, p. 16; idem, “The Outlawry of War and the Law of 
War,” 47 AJIL. 365 ff (July, 1953); “The New Law of War and Neutrality,” 6 
Netherlands International Law Review 412 ff. (Special issue, July, 1959). 

20 “The Security Council... . 

1. Affirms that the fulfilment of Charter principles requires the establishment of a 
just and lasting peace in the Middle East which should include the application of 
both the following principles: 

(i) Withdrawal of Israeli armed forces from territories occupied in the recent 
conflict; 

(ii) Termination of all claims or states of belligerency and respect for and acknowl- 
edgement of the sovereignty, territorial integrity and political independence of 
every State in the area and their right to live in peace within secure and 
recognized boundaries free from threats or acts of force;” 
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draw its armed forces from the recently occupied territories and the Arab 
states must renounce the claim of a “state of war,” recognize Israel as a 
sovereign state, and declare that they will respect the territorial integrity 
and. political independence of that state within secure and recognized 
boundaries. | 

These mutual renunciations must be simultaneous. Israel will not with- 
draw until assured that the Arab states will respect its rights as a sovereign 
state under international law, and the Arab states will not give such assur- 
ance or accept a procedure for establishing permanent boundaries until 
Israel has withdrawn its occupation. 

The action called for by paragraph 1 of the resolution seems clear. The 
Arab states adjacent to Israel, with exception of Syria, have accepted it.” 
As Israeli occupation continues, however, they appear to have been increas- 
ingly influenced by the demand of the “Palestine Liberation Organization” 
for elimination of Israel and establishment of an Arab state of Palestine 
as defined in the Mandate. This organization appears to control the op- 
erations of Arab commandos in the occupied territories and elsewhere.” 
Israel has attempted to interpret the phrase “from territories occupied in 
the recent conflict” as not including all such territories. It has professed 


21 For Egypt's acceptance, see letter of March 19, 1968, from Mohamed El Kony, per- 
manent representative of the U.A.R. (Egypt) to the U.N., to Secretary General U Thant, 
quoting statement by Egyptian Minister of Foreign Affairs, March 13, 1968 (U.N. Doc. 


.§/8479, A/7074), and “Annual Report of Secretary General U Thant, 1967” (U.N. Doc. 


A/7201, Add. 1, par. 50). In a letter of Oct. 2, 1968, replying to my inquiry, Nabil El- 
araby, First Secretary to the Permanent Mission of the U.A.R. to the United Nations, 
wrote: “Jordan and the U.A.R. have declared several times their acceptance and com- 
plete readiness to discharge their obligations under that resolution.” A. D. Horne states 
that Egypt and Jordan but not Syria had accepted the resolution (Washington Post, Dec. 
25, 1969, p. A 15). This writer, while attending the conference on the Middle East 
crisis at Duke University in March, 1968, was informed by Arab diplomats that Lebanon 
had also accepted the resolution. 

22 See statement by representative of this Organization to the Special Committee of 
the General Assembly in December, 1968. 6 U.N. Monthly Chronicle 83-84 (Jan. 1969). 
A report from Palestine by Alfred Friendly in the Washington Post, Nov. 22, 1969, and 
a comment by Rowland Evans and Robert Novak, ibid., Nov. 20, 1969, give evidence of 
increasing anxiety by the Israeli as the influence of this organization develops, not only 
in the Arab governments, but also among the refugees and other Arabs in the occupied 
territories and in Israel. 

23 Efforts are made to justify this interpretation by the Security Council’s rejection of 
a draft resolution which would have made immediate withdrawal from all occupied 
territories more explicit. See Security Council Meeting, June 12, 1967, Doc. S/PV. 1360, 
and Shabtai Rosenne, “Direction for Middle East Settlement,” 33 Law and Contempo- 
rary Problems 60 (Winter, 1968); see also note 9 above. The International Court has 
held that preliminary material needs to be consulted for treaty interpretation only when 


the text is not clear on its face. (Interpretation of the 1919 Convention conceming Em- 


ployment of Women during the Night, P.C.LJ., Ser. A/B No. 50, Advisory Opinion, 
1932.) See also Fenwick, International Law 536 (4th ed.); William Tung, International 
Law in an Organizing World 350 (New York, 1968). This is especially true of multi- 
lateral lawmaking treaties which resemble statutes more than contracts. Q. Wright, 
“The Interpretation of Multilateral Treaties,” 23 A.J.I.L. 94 Æ. (1929). 
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to annex old Jerusalem and has said it will not withdraw from this and 
other occupied areas such as the Golan heights in Syrian territory and the 
Gaza strip and portions of Sinai in territory occupied by Egypt before the 
six-day war. The Security Council might well insist that Syria and Israel 
accept the resolution and that Israel withdraw from “territories occupied in 
the recent hostilities.” This is the requirement of international law and 
the Charter and is probably essential if the further steps toward a secure 
peace—those concerning determination of boundaries, navigation of water- 
ways, just settlement of the refugees problem, and suitable guarantees— 
can be proceeded with. Even if accepted in principle, the first step pre- 
sents difficulties in arranging stages of withdrawal, supervision, and timing 
in relation to Arab recognition of Israel, on which the United States and the 
Soviet Union have been negotiating since February, 1968.4 

In view of the acceptance in principle of the resolution by the adjacent 
Arab states except Syria, the major obstacle to progress seems to be the 
refusal of Israel to do so and to agree to withdraw from occupied territories. 
This obstacle might be overcome by providing that the occupied territories, 
or taose deemed critical by Israel, should not be re-occupied by Arab states 
after Israeli withdrawal, but by the United Nations. This might reduce 
Israel’s reluctance to withdraw and would resemble the procedure by which 
the West Irian problem was dealt with.” It should be clear that such 
U.N. occupation should continue until the United Nations considers it no 
longer necessary and may not be terminated at discretion of the govern- 
ment claiming the territory, as was the U.N. occupation of Egyptian border 
areas which began in 1956 and was ended on the demand of Egypt in May, 
1967.76 

The essential components of a “just and lasting peace” are subjective. As 
stated in the UNESCO Constitution, “It is in the minds of men that peace 
must be constructed.” The embittered and suspicious attitudes of Israel 
anc. its Arab neighbors must change, but such changes can only be induced 
and manifested by objective acts and utterances. The parties must for- 
mally recognize that each enjoys the rights of a sovereign state under inter- 
national law and must accept procedures, first to establish permanent bound- 
aries and Jater to solve other disputes. Each must affirm intent to observe 
its obligations under the Charter, especially to renounce the use or threat 
of orce in its international relations. It must be appreciated especially by 
Israel that formal declarations or agreements induced by territorial occu- 
pation or other duress are not likely to last. A “Just and lasting” peace does 
not mean that all disputes and claims have been settled, but only that all 
parties are confident that only peaceful methods, such as stated in Article 
33 of the Charter, will be used to effect settlement. 


24 Note 12 above. 

z5 Eeveryman’s United Nations 124 ff. (8th ed., 1968). 

28 The justification for this withcrawal is discussed in the report of the Secretary Gen- 
eral to the Security Council (U.N. Docs. S/7896, May 19, 1967, and S/7906, May 26, 
1967) and to the General Assembly (U.N. Doc. A/6730/Add. 3, June 26, 1967). See 
also Q. Wright, loc. cit. note 3 above, p. 23; and J. I. Garvey, above, p. 241 et seq. 
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It is doubtful whether the problem of boundaries can be settled by bi- 
lateral negotiations of the parties as demanded by Israel. The Arabs will 
not negotiate until Israel has withdrawn from the recently occupied terri- 
tories and Israel will not negotiate if areas which it deems essential are re- 
stored to the former Arab occupants.” If the occupied areas were con- 
trolled by the United Nations after Israeľs withdrawal, the prospects of 
negotiation would be improved. Furthermore, the raids of Arab guerrillas 
in and from occupied areas, likely to be stimulated rather than ended by 
vigorous Israel reprisals, suggest an Israeli interest in genuine peace which 
would imply an obligation of the Arab states to end the guerrilla raids.?* 

The problem is one which the United Nations must deal with. Israel 
is a creation of the United Nations. The United Nations ignored the prin- 
ciple of self-determination of peoples and the rights of the Arab peoples 
in Palestine, under the Mandate and Article 80 of the United Nations Char- 
ter, in order to carry out the policy of a national home for the Jewish people 
in Palestine, stated in the Balfour Declaration of 1917, and generally ac- 
cepted in the League of Nations Mandate. Under the disturbed conditions 
which existed in 1947, the original concept of a cultural home in Palestine 
for Jews, Moslems and Christians seemed unattainable. Consequently 
partition was accepted by the United Nations, modified by the provision for 
the internationalization of Jerusalem and surrounding territory, where it 
was thought the original idea of a cultural home for the three religious 
groups under international protection could be effected.”° 

The justifiability of the original Arab objection to partition can hardly be 
questioned. However, the recognition of Israel by most states, the willing- 
ness of the Arabs prior to the armistices of 1949 to accept Israel within 
the boundaries proposed in the original United Nations resolution of No- 
vember 29, 1947, the admission of Israel as a Member of the United Nations, 
and its continued existence as such for a period of twenty years, indicate 
that it must now be considered a sovereign state under international law.®° 

In view, however, of its origin and the continued hostility of its neigh- 
bors, the United Nations has a special responsibility to restore peace in the 
area and to establish permanent boundaries accepted by the states in the 
area. It should be understood that Israel has no generally recognized bound- 
aries beyond those provided for in the original United Nations resolution 
of 1947. The armistice lines of 1949 and 1967 established merely cease-fire 
lines. The armistices of 1949 have, however, served as de facto boundaries 
for twenty years, and so have a somewhat different status from those of 
1967. 

It is suggested that after the mutual renunciation of hostilities and with- 
drawal from occupations called for by the Security Council’s resolution of 
November 22, 1967, have been effected, the United Nations should seek to 
obtain agreement by Israel and its Arab neighbors to negotiate permanent 


27 This is implied by Israel’s refusal to withdraw from occupied territories until per- 
manent boundaries are accepted in treaties negotiated with each of its Arab neighbors. 

28 Note 22 above. 28 Note 8 above. 

30 Notes 7 and 8 above. 
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bourdaries, directly or through a mediator, and if agreement on boundaries 
is not reached within a year, to agree on a third-party forum, in which 
bourdary claims can be debated and decided. This procedure would be 
similar to that by which the Mosul dispute between Turkey and Iraq (then 
under British mandate) was settled in 1926. The Lausanne Treaty of 1924 
had provided that if the dispute was not settled by negotiation within a 
year, the League of Nations Council would give a definitive decision.* 

Among the forums which might be considered for settling the boundaries 
are the Security Council, acting under Article 38, or the General Assembly, 
acting under Article 14, but in either case the parties should agree to give 
the agency power not merely to recommend but to decide the boundary. 
Another possible forum might be the International Court of Justice given 
authority by the parties to decide on the boundary ex aequo et bono as pro- 
vided in Article 38, paragraph 2, of the Court Statute. The deciding au- 
thority should not be limited by existing international law, but should be 
free to consider all the factors—political, social, and cultural—which the 
parties might advance. In such decisions the opinion of the inhabitants 
of the disputed territory has often been given much weight. Plebiscites 
havə been arranged to determine their wishes in accord with the principle 
of self-determination of peoples. In view, however, of the movements— 
forced and voluntary—of the population of Palestine, the opinion of neither 
the present population nor that at any particular moment of history would 
seem appropriate. If the inhabitants of Palestine at the time of partition 
had been allowed to determine, Israel would have received no more than 
the original partition proposal, or perhaps even less as suggested by Count 
Bernadotte’s report shortly before his assassination. If the present popula- 
tior. were to determine, Israel would probably get most of the territory 
within the armistice lines of 1949 and perhaps some of the territory occu- 
pied in 1967. The fate of the plebiscite proposed for the Tacna-Arica area 
betiveen Chile and Peru in 1925, when each was shipping in population to 
assure its victory in the plebiscite, indicates the problem. This boundary 
was finally settled by agreement of the parties.2* Claims other than the 
wishes of the present or past population would have to be considered in 
determining Israel boundaries. 

Another possible forum to decide the boundary would be an ad hoc 
artitral tribunal composed of neutral arbitrators. This was suggested as 
the final procedure by the General Act for the Pacific Settlement of Inter- 
national Disputes, originally signed by twenty-three states under auspices 
of the League of Nations in 1928, and brought up to date by the United 
Nations two decades later, but signed by only a few states. 

Clearly the problem of negotiating a forum acceptable to the parties 
wculd be difficult, whether before or after a year of negotiation, and would 
require considerable pressure by the United Nations and the great Powers 
acting within the Security Council. United Nations occupation of the 
territory would assist, especially if it implied responsibility of the United 


=t Q. Wright, “The Mosul Dispute,” 20 AJ.LL. 263 ff. (1926). 
22 Idem, “The Tacna Arica Dispute,” 10 Minnesota Law Review 28 ff. (1925). 
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Nations to partition the occupied territory if the parties failed either to 
agree on a boundary or on a forum with power to decide. 

The remaining issues,** it is believed, can be settled if the major issues 
of Israeli withdrawal from the recently occupied areas, Arab renunciation 
of hostility to Israel, and establishment of permanent boundaries are 
resolved. 

Israel should have free access to the Suez Canal. The intent of the Con- 
stantinople Convention of 1888 was to make all states third-party benefici- 
aries assuring them the right of navigation in time of peace and war. This 
privilege has been enjoyed by the United States and many other non- 
parties to the convention. The Egyptian right of defense and responsibil- 
ity to protect the Canal, recognized by the 9th and 10th Articles of the 
convention, were expressly limited by Article 11, which said such measures 
“shall not interfere with the free use of the canal.” I£ Egypt actually wishes 
a stable peace, it should be willing to accept the United Nations resolu- 
tion of 1951 supporting Israel’s right to navigate the Canal as provided for 
in the convention, and in any case should be ready to carry out its com- 
mitment of 1957 to submit to the International Court of Justice all issues 
concerning the interpretation and application of the Constantinople Con- 
vention.** 
` The same is true of the issue of access by Israel to the Straits of Tiran 
and the Gulf of Aqaba. The Gulf appears to be a portion of the high seas 
because four states, including Israel, front on it. Under the Corfu Chan- 
nel decision of the International Court of Justice, and the Territorial Sea 
Convention of 1958, such waters are open to innocent passage of the ves- 
sels of all states." 

The problem of refugees has resisted settlement because of Arab desire 
to win sympathy for the human misery involved, and Israel’s unwillingness 
to admit more hostile Arabs to its territory. United Nations resolutions 
have called for settlement or compensation of the refugees by Israel, and, 
if both parties are genuinely desirous to bury the hatchet, Israel should be 


33 Part 2 of the resolution of Nov. 22, 1967, provides: 
“The Security Council... . 
2. Affirms further the necessity: 


(a) For guaranteeing freedom of navigation through international waterways in 
the area; 

(b) For achieving a just settlement of the refugee problem; 

(c) For guaranteeing the territorial inviolability and political independence of 
every stafe in the area, through measures including the establishment of de- 
militarized zones;” 

34 Q. Wright, “Intervention, 1956,” 51 A.J.I.L. 261-272 (1957); idem, loc. cit. note 
3 above, p. 20. 

35 Ibid. p. 22. 

36 Security Council Res. 237, June 14, 1967, U.N. Security Council, 22nd Sess., Official 
Records, 136Ist meeting; 62 A.J.ILL. 305 (1968); General Assembly Res. 2252, July 4, 
1967, General Assembly, 5th Emergency Spec. Sess., Official Records, Supp. 1; 62 
A.J.I.L. 305 (1968). See also George Tomeh, Syrian Permanent Representative to the 
U.N., “Legal Status of Arab Refugees,” 33 Law and Contemporary Problems 110 f. 
( Winter, 1968). 
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prepared to carry out this obligation in the spirit in which Germany has 
compensated Israel for Hitlers persecution and massacre of Jews. Israel 
should permit as many refugees as she deems possible to return to their 
homes, over a period of time to permit returning groups to accommodate 
themselves to Israeli citizenship before the number becomes so large as 
to endanger Israel’s security. Full compensation should be given to those 
not permitted to return, the amount to be determined by the International 
Court of Justice or an arbitra] tribunal. 

The problem of Jerusalem presents difficulties. The original partition 
resolution, and several subsequent resolutions of the General Assembly, sup- 
perted the internationalization of Jerusalem and surrounding areas to as- 
sure access to the holy places by the three religious groups. Two General 
Assembly resolutions of July 4 and 14, 1967, denied Israel’s right to annex 
old Jerusalem which it had occupied." The division of the city from 1949 
to 1967 and the refusal of Jordan to admit Jews was unfortunate. Israel’s 
lazge investment in western Jerusalem, which it has occupied since 1949, 
makes internationalization of the large area contemplated improbable. 

The problem is an aspect of the general boundary question and should 
be dealt with in the way suggested. Israel’s annexation should not be ac- 
cepted and, like the other occupations of 1967, eastern Jerusalem might be 
placed under United Nations control until a settlement is reached. Israeli 
administration of the whole of Jerusalem, with agreements placing the holy 
places under United Nations guarantee with a United Nations supervisory 
commission in the area, might be considered. Such agreements should pre- 
vent in the future such serious violations of Arab rights in Jerusalem as 
have occurred during the Israeli occupation.*® 

Settlement of the Palestine problem might be facilitated by general rec- 
ognition of Palestine, outside of Israel, as an Arab state after permanent 
boundaries of Israel are established. Jordan, which was part of the original 
Palestine mandated territory but was recognized in 1922 as virtually inde- 
pendent and not subject to the Jewish national home requirement, might 
o: might not be part of the Palestine Arab state. In any case close eco- 
nomic relations between this state and Israel should be agreed upon. Such 
an arrangement was provided in the original United Nations Partition reso- 
lution of November 29, 1947, and was recommended in 1967 by the Council 
of the Sephardic Community in Israel claiming to represent the Oriental, 
mainly Arabic-speaking, majority of Israel’s Jewish population.*® Such an 


87 Res, 194, Dec. 11, 1948, U.N. General Assembly, 3rd Sess., Official Records, Rev. 
1, 23, U.N. Doc. A/810; and Res. 303, Dec. 4, 1949, U.N. General Assembly, 4th Sess., 
Official Records, Rev. 25, U.N. Doc. A/1251. See also Shepard Jones, “The Status of 
Jzrusalem,” 33 Law and Contemporary Problems 169 ff. (Winter, 1968). 

88 U.N. General Assembly, Res. 2253, 2254, 5th Emergency Spec. Sess., Official Rec- 
ords, Supp. 1, p. 4, U.N. Doc. A/6798 (1967); 62 AJ.LL. 307 (1968). 

89 Such an arrangement, distinguishing territorial sovereignty vested in Israel and 
f-inctional sovereignty administered by an international commission has been proposed 
ky Elihu Lauterpacht, Jerusalem and the Holy Places (London, October, 1968). 

40 3 Israels Oriental Problem 4-5, 7-8 (No. 1, 1967). See also Amos Perlmutter, 48 
Commentary 14 ff. (Sept., 1969). 
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arrangement would assist in settling the refugees and would give partial 
satisfaction to the Palestine Liberation Organization. 

Whatever the procedures accepted to settle the major problems of bound- 
aries, the results should be incorporated in a treaty signed by Israel and 
its Arab neighbors. The whole should be placed under guarantee of the 
United Nations. Separate agreements should probably be made in respect 
to the Canal, the Gulf, the refugees and other issues, including the use of 
Jordan waters, but they should also be guaranteed by the United Nations. 
It should be recognized that any complaint of violation of any of these 
agreements should immediately be placed before the Security Council, and 
if it failed to act because of a veto, the issue should go to the General As- 
sembly as provided in the Uniting for Peace Resolution of 1950. This pro- 
cedure proved effective in the hostilities of 1956. 


THE TREATY OF TLATELOLCO AND THE 
UNITED STATES: A LATIN AMERICAN 
NUCLEAR FREE ZONE 


By Davis R. Robinson ° 


I. Inrropucrion 


On Sunday evening of March 31, 1968, millions of Americans watched 
President Lyndon Johnson announce a major bombing halt in the hostilities 
in Viet-Nam and his intention not to seek re-election as President. At the 
same time a reception was being held in the United States Ambassador's 
official residence in Mexico City in honor of Vice President Hubert 
Humphrey, who took leave from the many guests to listen to the President’s 
address. 

The Vice President had flown to Mexico City that Sunday morning in 
order to sign on April 1 on behalf of the United States Protocol II to the 
Treaty for the Prohibition of Nuclear Weapons in Latin America,’ often 
referred to as “The Treaty of Tlatelolco,” Tlatelolco being the district in 
Mexico City in which the treaty’s Preparatory Commission had met. The 
Treaty of Tlatelolco, which calls for the establishment of the first “nuclear- 
frea zone” in a heavily populated area of the world,” represents a significant 
achievement in regional co-operation as well as an important step in pre- 
venting the spread of nuclear weapons. This regional agreement is a com- 
plement to the world-wide Treaty on the Non-Proliferation of Nuclear 
Weapons,®? which it preceded by more than a year. 

At present no nation in Latin America possesses nuclear weapons. Pre- 
serving this state of non-armament has benefits for both the world at large 
and for the nations directly concerned. The introduction of nuclear 
weapons into the region would have a destabilizing effect on the relations 
be=ween the major nuclear Powers. The Cuban missile crisis of 1962 made 
this point eminently clear. The introduction of nuclear weapons in Latin 
America would also stimulate a new arms race among the nations on that 
Continent, a race which their economies and their foreign relations could 


ill afford. 


* The author, a 1961 graduate of Yale College and a 1967 graduate of the Harvard 
Law School, is a private attorney in New York City. He is a former Foreign Service 
Offcer and has served as an attorney-adviser in the Office of the General Counsel of 
the U. S. Arms Control and Disarmament Agency. The views expressed herein are 
str.ctly those of the author, 

- Certified copy of text appears in General Assembly, 22nd Sess., Official Records, 
Agenda Item 91, Annexes, Doc. A/C.1/946, Oct. 30, 1967; Documents on Disarmament 
69-83 (1967). 

2 As distinguished from such unpopulated regions as Antarctica and Outer Space. 

3 Sen. Exec. H, 90th Cong., 2nd Sess., Documents on Disarmament 461-465 (1968). 
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II, History 


On September 20, 1962, the Brazilian delegate to the United Nations 
General Assembly noted Brazil’s interest in establishing a denuclearized 
zone in Latin America. Others in Latin America had envisaged such a 
plan before, but Brazil’s official statement engendered the first substantial 
interest in preparing a draft treaty. 

In October of 1962, the Soviet Union and the United States stood “eyeball 
to eyeball” in their confrontation over the introduction of Soviet strategic 
missiles into Cuba. The danger of bringing the nuclear arms race between 
the super Powers into Latin America was no longer hypothetical. On 
November 3, 1962, Brazil submitted to the First Committee of the General 
Assembly a resolution recommending that a treaty be prepared preventing 
the production and deployment of nuclear weapons and delivery vehicles 
in Latin America® Although the General Assembly did not vote on the 
proposal, the efforts which were to result ultimetely in the Treaty of 
Tlatelolco had begun. 

At the initiative of the Government of Mexico, the Presidents of Bolivia, 
Brazil, Chile, Ecuador and Mexico on April 29, 1963, issued a joint declara- 
tion in which they agreed “to announce forthwith that their governments 
are prepared to sign a multilateral Latin American agreement whereby their 
countries would undertake not to manufacture, receive, store or test nuclear 
weapons or nuclear launching devices ... in order that Latin America 
may be recognized as a denuclearized zone as soon as possible.” ® 

On November 27, 1963, by a vote of 91-0, with 15 abstentions, the General 
Assembly adopted Resolution 1911 (XVIII), which was sponsored by 
eleven Latin American countries. The resolution expressed the hope that 
the states of Latin America would initiate “studies” so that the aims of the 
April 29 joint declaration could be achieved, and called upon all nations, 
“especially the nuclear powers,” to co-operate. The United States was 
among those who voted for the resolution. During the debate, United 
States Ambassador Adlai Stevenson stated his country’s position “that a 
Latin American nuclear free zone, under appropriate circumstances, would 
be a most constructive contribution to the cause of peace.” ° 

In November of 1964 the Government of Mexico, under the inspiration 
and initiative of Ambassador Alfonso Garcia Robles, presently Deputy 
Foreign Minister of Mexico and the man more than any other who deserves 


4 General Assembly, 17th Sess., Doc. A/PV.1125, Sept. 20, 1962, p. 19, par. 25. 

5 General Assembly, 17th Sess., Doc. A/C.1/312, Nov. 3, 1962. 

6 General Assembly, 18th Sess., Official Records, Agenda Item 74, Annexes, Doc. 
A/5415/Rev.1, Nov. 14, 1963. The Declaration was also circulated as ENDC/87, 
May 6, 1963. 

1T General Assembly, 18th Sess., Official Records, Doc. A/Res/1911 (XVIIL), Nov. 29, 
1963. 

8 Bolivia, Brazil, Chile, Costa Rica, Ecuador, El Salvador, Haiti, Honduras, Mexico, 
Panama, and Uruguay. See General Assembly, 18th Sess., Official Records, Doc. 
A/5618, Nov. 20, 1963. 

® General Assembly, 18th Sess., Doc. A/C.1/PV.1335, Nov. 13, 1963, pp. 32-33; 
Documents on Disarmament 582-583 (1963), 
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the title of “father” of the Treaty of Tlatelolco, convened in Mexico City a 
“Preliminary Meeting on the Denuclearization of Latin America.” 1° Repre- 
sentatives of seventeen Latin American Republics attended. This meeting 
resulted in the establishment of a “Preparatory Commission for the Denu- 
clearization of Latin America” with its headquarters in Tlatelolco. The 
Commission was instructed “to prepare a preliminary draft of a multilateral] 
treaty for the denuclearization of Latin America” and in the process to 
study such problems as area of treaty application, methods of verification, 
and pledges of respect from non-Latin American states, especially the 
nuclear Powers. 

The Preparatory Commission held four sessions in Tlatelolco between 
March, 1965, and February, -1967.1 The United States, while not a mem- 
ber, sent observers to the second, third and fourth sessions. By the fourth 
session, there were twenty-one Latin American states which were members 
of the Commission.12, On February 14, 1967, the Treaty of Tlatelolco was 
opened for signature. Since then, twenty-two Latin American states have 
signed the treaty.* The only states within the treaty zone not to have 


10 General Assembly, 19th Sess., Official Records, Doc. A/5824, Dec. 3, 1964; Garcia 
Robles, The Denuclearization of Latin America 73 (Carnegie Endowment for Inter- 
national Peace, 1967). 

11 Final Act of First Sess.: General Assembly, 19th Sess, Official Records, Doc. 
A, 5912, April 15, 1965; Final Act of Second Sess.: General Assembly, 20th Sess, Official 
Records, Doc. A/5985, Sept. 22, 1965; Final Act of Third Sess.: General Assembly, 20th 
Sess., Doc. A/6328, May 12, 1966; Final Act of Fourth Sess.: General Assembly, 21st 
Sess., Official Records, Doc. A/6663, Feb. 23, 1967. The Final Act of the Fourth Sess, 
also appears in ENDC/186 of Feb. 21, 1967. 

12 Argentina, Bolivia, Brazil, Chile, Colombia, Costa Rica, Dominican Republic, 
Ecuador, El Salvador, Guatemala, Haiti, Honduras, Jamaica, Mexico, Nicaragua, 
Panama, Paraguay, Peru, Trinidad and Tobago, Uruguay, Venezuela. See the Final 
Act of the Fourth Session, cited above. 

Cuba and Guyana were the only Latin American states not to attend. The Ambas- 
sador of Cuba to Mexico indicated in a letter to the Chairman of the Commission, 
Ambassador Garcia Robles, on July 21, 1966, that certain “conditions” made its par- 
ticipation in the work of the Commission inappropriate. The letter cited (1) the 
“ülegal detention” of Guantanamo by the United States, (2) the need to “denuclearize” 
United States military bases in Latin America “such as those in Puerto Rico, the Canal 
Zone and the Virgin Islands,” and (3) the “aggressive policies” of the United States 
towards Cuba. COPREDAL/46, July 21, 1966. [“COPREDAL” is the document series 
of the “Comision Preparada Denuclearizaci6n America Latina.”] 

Out of sympathy with Cuba’s position, the Soviet Union, while supporting the general 
concept of a nuclear free zone in Latin America, did not send observers to the sessions 
of the Preparatory Commission. Of the other nuclear Powers, the U. K. did send 
observers, but France and Communist China did not. 

As regards Communist China, the Preparatory Commission inquired “whether the 
Government of the People’s Republic of China would be prepared to undertake to 
respect the legal instrument on the denuclearization of Latin America.” In response, 
the People’s Republic took the position that it could not participate in the work of the 
Commission or support the treaty because of their relationship with the United Nations 
and because of the policies of the United States. Reported in Garcia Robles, The 
Clenuclearization of Latin America (cited above) 154-158. 

18 Argentina (Sept. 27, 1967), Barbados (Oct. 18, 1968), Bolivia (Feb. 14, 1967), 
Erazil (May 9, 1967), Chile (Feb. 14, 1967), Colombia (Feb. 14, 1967), Costa Rica 
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signed are Cuba and Guyana, which is allegedly prevented from signing 
under Article 25 of the treaty.* The treaty has been ratified by and has 
entered into force for fifteen states. Brazil has also ratified, but has not 
taken the further action necessary under Article 28 of the treaty ** to bring 
the treaty into force. 


Ill. THe Treaty 


The Treaty for the Prohibition of Nuclear Weapons in Latin America 
contains a preamble and 31 articles. There are also two Additional Pro- 
tocols to the treaty. 

In general, the treaty prohibits the Latin American Contracting Parties 
from producing, testing, or possessing nuclear weapons in their respective 
territories. It also forbids the receipt, deployment or installation of any 
nuclear weapons. The Contracting Parties undertake to use nuclear 
materials and facilities under their jurisdiction exclusively for peaceful 
purposes. The treaty provides for an Agency to supervise implementa- 
tion of its purposes and procedures. The principal means of ensuring 
compliance are the application of the safeguards system of the International 
Atomic Energy Egency (IAEA) +’ to the nuclear activities of each Con- 
tracting Party and. special inspections by the Treaty Agency. 

Article 118 of the treaty contains the basic obligations to be undertaken 
by the Contracting Parties who, under Article 2, are defined as “. . . those 
for whom the Treaty is in force.” Nuclear weapons are defined in Article 


< 


5 of the treaty as “. . . any device which is capable of releasing nuclear 
energy in an uncontrolled manner and which has a group of characteristics 


(Feb. 14, 1967), Dominican Republic (July 29, 1967), Ecuador (Feb. 14, 1967), El 
Salvador (Feb. 14, 1967), Guatemala (Feb. 14, 1967), Haiti (Feb. 14, 1967), Honduras 
(Feb. 14, 1967), Jamaica (Oct. 26, 1967), Mexico (Feb. 14, 1967), Nicaragua (Feb. 
15, 1967), Panama (Feb. 14, 1967), Paraguay (April 26, 1967), Peru (Feb. 14, 1967), 
Trinidad and Tobago (June 27, 1967), Uruguay (Feb. 14, 1967), and Venezuela (Feb. 
14, 1967). 

14 See discussion on Art. 25 below, pp. 290-292. 

15 Barbados (April 25, 1969), Bolivia (Feb. 18, 1969), Costa Rica (Aug. 25, 1969), 
Dominican Republic (June 14, 1968), Ecuador (Feb. 11, 1969), El Salvador (April 22, 
1968), Guatemala (Feb. 6, 1970), Haiti (May 23, 1969), Honduras (Sept. 23, 1968), 
Jamaica (June 26, 1969), Mexico (Sept. 20, 1967), Nicaragua (Oct. 24, 1968), Paraguay 
(March 19, 1969), Peru (March 4, 1969) and Uruguay (Aug. 20, 1968). 

16 See discussion on Art. 28 below, p. 292. 

17 IAEA Information Circular INFCIRC/66/Rev.2, Sept. 16, 1968. 

18 Art, 1: “1. The Contracting Parties hereby undertake to use exclusively for peaceful 
purposes the nuclear material and facilities which are under their jurisdiction, and to 
prohibit and prevent in their respective territories: (a) The testing, use, manufacture, 
production or acquisition by any means whatsoever of any nuclear weapons, by the 
Parties themselves, directly or indirectly, on behalf of anyone else or in any other way, 
and (b) The receipt, storage, installation, deployment and any form of possession of 
any nuclear weapons, directly or indirectly, by the Parties themselves, by anyone on 
their behalf or in any other way. 

“2. The Contracting Parties also undertake to refrain from engaging in, encouraging 
or authorizing, directly or indirectly, or in any way participating in the testing, use, 
manufacture, production, possession or control of any nuclear weapon.” 
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that are appropriate for warlike purposes.” Launching vehicles which are 
separable from the device are not included.?® 

The obligations in Article 1 of the Treaty of Tlatelolco are more extensive 
than those to be undertaken by non-nuclear weapon states under Article II 
of the Treaty on the Non-Proliferation of Nuclear Weapons.” The Non- 
Proliferation Treaty does not prohibit the deployment of nuclear weapons 
in the territory of a non-nuclear-weapon state so long as “control” over those 
w2apons remains with the deploying nuclear-weapon state. By contrast, 
A-ticle 1 of the Treaty of Tlatelolco, in addition to prohibiting any form of 
acquisition or use of nuclear weapons, prohibits the Contracting Parties 
from permitting in their territories “the receipt, storage, installation, de- 
ployment and any form of possession of any nuclear weapons... .” This 
additional element of non-introduction of nuclear weapons by a foreign 
Power is one of the defining characteristics of “nuclear-free zone” proposals. 

Paragraph 1 of Article 1 defines the obligations which Contracting 
Parties assume “ in their respective territories.” Paragraph 2 repeats many 
o? the undertakings in paragraph 1 but is unrestricted as to place. For 
example, under paragraph 2, a party could not evade the purposes of the 
a-ticle by building a plant in a foreign country and then attempting to 
manufacture nuclear weapons in that plant. The provisions of paragraph 2 
are in the same general form as those in paragraph 2 of Article 1 of the 
Limited Test Ban Treaty.”* 

Although Article 1 appears to be comprehensive, the Preparatory Com- 
mission made clear that there is one “form of possession of any nuclear 
weapons ... which the treaty does not prohibit. An official interpreta- 
tion in the Final Act of the Fourth Session specifies that the “transit” of 
miclear weapons by non-Contracting Parties is neither addressed in nor 
atected by Article 1 of the treaty.?? 

Article 3 defines “territory” for the purposes of the treaty as including 
“, . . the territorial sea, air space, and any other space over which the state 
exercises sovereignty in accordance with its own legislation.” ?* Paragraph 
i of Article 4 defines the “zone of application” of the treaty as the “whole 


19 Earlier drafts, such as that included in the Final Act of the Second Session, cited 
ebove, had included delivery vehicles in the definition of “nuclear weapons.” However, 
et the Third Session, it was decided that from a technical standpoint, a “more concise 
and appropriate” definition was needed. COPREDAL/CC/DT/1, March 14, 1966. 
The final text of Art. 5 includes the sentence: “An instrument that may be used for the 
{zansport or propulsion of the device is not included in this definition if it is separable 
from the device and not an indivisible part thereof,” 

20 Art, II of the Non-Proliferation Treaty: “Each non-nuclear-weapon State Party to 
the Treaty undertakes not to receive the transfer from any transferor whatsoever of 
=uclear weapons or other nuclear explosive devices or of control over such weapons or 
=xplosive devices directly, or indirectly; not to manufacture or otherwise acquire nuclear 
weapons or other nuclear explosive devices; and not to seek or receive any assistance in 
the manufacture of nuclear weapons or other nuclear explosive devices.” 

21 Treaty Banning Nuclear Weapon Tests in the Atmosphere, in Outer Space, and 
Under Water, Aug. 5, 1963, 14 U. S. Treaties 1313, T.LA.S., No. 5433, 480 U.N. Treaty 
Series 43; 57 A.J.I.L. 1026 (1963). 

22 See discussion below at pp. 301~302. 23 See discussion below at pp. 294-298. 
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of the territories for which the Treaty is in force.” In addition, if all the 
requirements of paragraph 1 of Article 28 regarding entry into force are 
fulfilled, a broad zone is established under paragraph 2 of Article 4 which - 
includes not only the territories of the parties but also a substantial portion 
of the high seas, in some instances a body of water extending as far as 
1500 miles from the coast of Latin America. 

Articles 7 through 11 deal with the organization of the “Agency for the 
Prohibition of Nuclear Weapons in Latin America.” Under paragraph 3 
of Article 28, after the treaty has entered into force for 11 states, Mexico 
as the Depositary Government “. . . shall convene a preliminary meeting 
of those states in order that the Agency may be set up and commence its 
work.” This preliminary meeting was held in June of 1969 in Mexico City, 
which, under paragraph 4 of Article 7, is the Agency’s headquarters. An or- 
ganizational meeting was held in Mexico City from September 2 to 9, 1969.75 
The purpose of the Agency is “. . . to ensure compliance with the obliga- 
tions ...” of the treaty.2® Paragraph 1 of Article 7 expressly provides 
that only the Contracting Parties to the treaty shall be affected by the deci- 
sions of the Agency.?? 

Articles 12 through 18 provide for a “control system” for the purpose of 
“verifying compliance” with the obligations entered into by the Contract- 
ing Parties in accordance with Article 1.28 The control system is to verify . 
in particular: 


(a) [t]hat devices, services and facilities intended for peaceful uses 
of nuclear energy are not used in the testing or manufacture of nuclear 
weapons, (b) [t]hat none of the activities prohibited in Article 1 of 
this Treaty are carried out in the territory of the Contracting Parties 
with nuclear materials or weapons introduced from abroad, and (c) 
[t]hat explosions for peaceful purposes are compatible with Article 18 
of this Treaty.” 


Article 13 of the treaty requires each Contracting Party to negotiate 
“multilateral or bilateral agreements with the International Atomic Energy 
Agency for the application of its safeguards to its nuclear activities.” The 
formula in Article 12 providing a period of time for negotiating and con- 
cluding these agreements with the IAEA served as a precedent in the 
negotiation of paragraph 4 of Article III of the Non-Proliferation Treaty.*° 
The Government of Mexico was the first party to the Treaty of Tlatelolco to 
conclude a safeguards agreement with the IAEA under Article 13; it entered 
into force on September 6, 1968.31 


24 See discussion below at p. 292. 

25 A report on the First Session is contained in General Assembly, 24th Sess., Official 
Records, Doc. A/7741, Nov. 3, 1969, at CCD/268, Sept. 15, 1969. 

26 Art. 7, Par. 1. 

27 As compared to parties to the two Additional Protocols to the treaty. 

28 Art, 12, Par. 1, 29 Ibid., Par. 2. 

80 Sen. Exec. H, 90th Cong., 2nd Sess.; Documents on Disarmament 461-465 (1968). 

81 Agreement between the IAEA and Mexico for the Application of Safeguards under 
the Treaty for the Prohibition of Nuclear Weapons in Latin America, signed at Vienna, 
Sept. 6, 1968. IAEA Doc. INFCIRC/118, Sept. 23, 1968, U.N. Registration number 
9318. 
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Article 14 requires semi-annual reports from the Contracting Parties 
_ stating “. . . that no activity prohibited under this Treaty has occurred 
in their respective territories.” °? Article 16 provides both the [AEA and 
the Council of the Treaty Agency with the power to carry out “special 
inspections.” The IAEA is to perform such inspections in accordance with 
the agreements concluded under Article 18. The Council may hold a spe- 
cial inspection “[w]hen so requested . . . by any Party which suspects that 
some activity prohibited by this Treaty has been carried out or is about to 
be carried out” or “[w]hen requested by any Party which has been sus- 
pected of or charged with having violated this Treaty. . . .” 8* Under para- 
graph 4 of this article 


[t]he Contracting Parties undertake to grant the inspectors carrying out 
such special inspections full and free access to all places and all in- 
formation which may be necessary for the performance of their duties 
and which are directly and intimately connected with the suspicion of 
violation of this Treaty. 


These provisions regarding verification of compliance are more detailed 
and more comprehensive than those provided for in Article ITI of the Non- 
Proliferation Treaty, where greater reliance is placed on the International 
Atomic Energy Agency and no separate Treaty Agency is established with 
~ ths power of carrying out “special inspections.” The novel features of the 
Treaty of Tlatelolco’s control system should contribute significantly to con- 
fidence in the treaty’s effectiveness. 

Articles 17 and 18 are directed towards the peaceful uses of nuclear 
erergy. Somewhat analogously to Article IV of the Non-Proliferation 
Treaty, Article 17 provides that “[n]othing in the provisions of this Treaty 
shall prejudice the rights of the Contracting Parties, in conformity with this 
Tzeaty, to use nuclear energy for peaceful purposes, in particular for their 
economic development and social progress.” Throughout the negotiations 
on the Non-Proliferation Treaty and the Treaty of Tlatelolco, non-nuclear- 
weapon states were anxious that no impediment result to their application 
of the many peaceful uses of nuclear energy to the development of their 
societies or to the competitiveness of their economies.** 

During the drafting of the treaty, a debate ensued on the question of 
nuclear explosive devices for peaceful purposes. The question posed was 
whether the objective of preventing the proliferation of nuclear weapons 
capabilities could be fulfilled without prohibiting the development of nuclear 
explosive devices for peaceful purposes. 

In a discussion on the Non-Proliferation Treaty in the Eighteen-Nation 
Disarmament Committee (ENDC) in August of 1966, the United States 
delegate, Ambassador Adrian Fisher, stated that: 


. . a nuclear explosive device intended for pace purposes can be 
used as a weapon or can be easily adapted for such use. Moreover, 


82 Art, 14, Par. 1. 88 Art. 16, Par. 1(b) (i) and (ii). 
84 E.g, the Final Document of the Conference of Non-Nuclear-Weapon States of 
Cct. 1, 1968, U.N. Doc. A/Conf. 35/10. 
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the technology of making nuclear explosive devices for peaceful pur- 
poses is essentially indistinguishable from the technology of making 
nuclear weapons. . .*5 


The United States took the position that, just as dynamite can be used 
either to excavate a hole for a building in peace or to blow up that same 
building in war, any nuclear explosive device can be used for either peace- 
ful or warlike purposes. The technology behind the device is the same; 
it is the use of the device which can vary. 

In the draft treaties which resulted from the Second and Third Sessions 
of the Preparatory Commission, parties were to be allowed to develop and 
explode nuclear explosive devices for peaceful purposes, under certain ap- 
propriate arrangements.** The Third Session decided to request comments 
from countries interested in the treaty draft.27 On August 29, 1966, United 
States Ambassador to Mexico Fulton Freeman wrote to Commission Chair- 
man Garcia Robles reiterating the points made by the United States in the 
ENDC only weeks before.*® The letter stated that the treaty 


. . . Should be changed so as to prohibit the development of all nuclear 
explosive devices, whatever their intended use. .. . The development 
of any nuclear explosive device . . . even if intended for a non-military 
purpose, would be essentially indistinguishable from a weapons de- 
velopment program and would necessarily provide information directly 
pertinent for such a program.... The treaty would be rendered 
virtually meaningless.*® 


Article 18 of the final text of the Treaty of Tlatelolco deals with nuclear 
explosions for peaceful purposes. Operative paragraph 1 provides that: 


The Contracting Parties may carry out explosions of nuclear devices 
for peaceful purposes—including explosions which involve devices 
similar to those used in nuclear weapons—or collaborate with third 
parties for the same purpose, provided that they do so in accordance 
with the provisions of this article and the other articles of the Treaty, 
particularly articles 1 and 5.*° 


35 ENDC/PV.280, Aug. 9, 1966, pp. 13-16; Documents on Disarmament 525 (1966). 

36 Final Acts of Second and Third Sessions, cited note 11 above, as quoted in Garcia 
Robles, The Denuclearization of Latin America at 103—104 and 124-125. 

87 General Assembly, 20th Sess., Doc. A/6328, May 12, 1966; Garcia Robles, The 
Denuclearization of Latin America 115, cited above. 

88 Documents on Disarmament 622-628 (1966). 

89 Thid, 622-624. 

40 Art, 18: “. . . 2. Contracting Parties intending tc carry out, or to co-operate in 
carrying out, such an explosion shall notify the Agency and the International Atomic 
Energy Agency, as far in advance as the circumstances require, of the date of the explo- 
sion and shall at the same time provide the following information: (a) The nature of 
the nuclear device and the source from which it was obtained, (b) The place and 
purpose of the planned explosion, {c) The procedures which will be followed in order 
to comply with paragraph 3 of this article, (d) The expected force of the device, and 
(e) The fullest possible information on any possible radioactive fall-out that may result 
from the explosion or explosions, and measures which will be taken to avoid danger to 
the population, flora, fauna and territories of any other Party or Parties. 

“3. The General Secretary and the technical personnel designated by the Council 
and the International Atomic Energy Agency may observe all the preparations, including 
the explosion of the device, and shall have unrestricted access to any area in the vicinity 
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The meaning of this paragraph has become a source of controversy. Brazil 
takes the position that “the Latin American Treaty . . . encourages peace- 
ful nuclearization and fully allows its parties to conduct research and to 
utiize nuclear energy for peaceful purposes, including the manufacture of 
explosive devices for uses other than military.” ** Of the other signatories 
to the treaty, only Argentina and Nicaragua have taken a similar position.” 
Ths Government of Mexico and the other signatories who have taken a 
position adhere to the interpretation that the “proviso” clause which ap- 
pears in the final text of paragraph 1 of Article 18 prohibits the Contracting 
Parties from carrying out their own peaceful nuclear explosions, at least so 
lorg as technology does not permit the development of nuclear explosive 
devices which are in fact distinguishable from nuclear weapons.* 

Article 25 defines which countries are eligible to sign the treaty.44 The 
article is ambiguously drafted and has been the source of controversy, espe- 


of the site of the explosion in order to ascertain whether the device and the procedures 
folowed during the explosion are in conformity with the information supplied under 
paragraph 2 of this article and the other provisions of this Treaty. 

“4. The Contracting Parties may accept the collaboration of third parties for the 
purpose set forth in paragraph 1 of the present article, in accordance with paragraphs 2 
and 3 thereof.” 

+1 ENDC/195, Aug. 30, 1967; Documents on Disarmament 322 (1967). As regards 
the Non-Proliferation Treaty, which Brazil has not signed and at the present time is 
unikely to sign, Brazil has taken the position that “. . . we shall not waive the right to 
conduct research without limitation and eventually to manufacture or receive nuclear 
explosives which will enable us to perform great engineering works ... to ensure 
the economic development and the welfare of the Brazilian people.” ENDC/PV.297, 
May 18, 1967, par. 48; Documents on Disarmament 227 (1967). It is well to remem- 
bez that excavation projects utilizing nuclear explosions for peaceful purposes may be 
prohibited unless there is an amendment to the Limited Test Ban Treaty. 

12 For Argentine statement upon signature, see Government of Mexico note to 
Gcvernment of the United States, Oct. 3, 1967, MS Department of State File #DEF 
18-4. For Nicaraguan statement upon ratification, see Government of Mexico note to 
Government of the United States, Nov. 5, 1968, MS Department of State File #DEF 
18-9 LA. 

#8 The U. S. took a similar view in a statement by the U. S. Ambassador to Mexico 
on Feb. 13, 1967, before the Preparatory Commission. Documents on Disarmament 
65 (1967). 

During debate on Oct. 23, 1967, in the First Committee of the United Nations on a 
resolution supporting the treaty, Ambassador Garcia Robles noted that “. . . special care 
was exercised to avoid any attempts to test or manufacture nuclear weapons under the 
pretext of carrying out such explosions for peaceful purposes, attempts which would 
completely negate the fundamental purpose involved, the very raiscn d'etre, of the 
Treaty. . . . To this end, the first paragraph of Article 18 contains the provision that the 
Contracting Parties may carry out explosions of nuclear devices for peaceful purposes, 
bet on a single condition; that they can show that such explosions are feasible without 
viclation of the provisions of this article and the other articles of the Treaty, particularly 
articles I and 5. In the last analysis, this means that the explosions in question may be 
carried out directly by the parties to the Treaty only if they do not require the use of a 
nuclear device as such device is Cefined in Article 5 of the Treaty.” General Assembly, 
22nd Sess., Doc. A/G.1/PV. 1504, Oct. 23, 1967, p. 63. 

44 Art, 25; “l. This Treaty shall be open indefinitely for signature by: (a) All the 
Latin American Republics, and (b) All other sovereign States situated in their entirety 
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cially as regards Guyana. Guyana’s position under Article 25 depends 
upon whether paragraph 2 is a general requirement or is merely a proviso 
attached to the last portion of Section 1 (b) beginning“. . . ; and, except 
as provided in paragraph 2 .. .” ; that is, whether all political entities sub- 
ject to a dispute prior to February, 1967 (when the treaty was opened for 
signature) are required to comply with Section 2 or only those entities 
which were subject to a dispute prior to February, 1967, but “become 
sovereign’ after that date. At first blush, the semicolon in Section 1 (b) 
seems to require the latter interpretation. If correct, then Guyana should 
automatically be eligible for membership, since it became independent prior 
to February, 1967. 

However, the legislative history lends support to the view that the semi- 
colon should not be given special significance and that paragraph 2 is a 
general proviso, referring at least to all of Section 1 (b). Venezuela, which 
has a border dispute with Guyana, insisted on the inclusion of paragraph 2.45 
A provision relatively similar to Article 25 was included in the Charter of 
the O.A.S., again primarily at the instigation of Venezuela.*® 

Guyana raised the matter of Article 25 during the 1967 U.N. debate on 
Resolution 2286 (XXII) supporting the treaty. The Guyana representa- 
tive noted that it was “a matter of deep regret and concern to my Govern- 
- ment that by virtue of the exclusionary provisions of Article 25 of that 
Treaty, Guyana is precluded from becoming a signatory.” 4* Guyana suc- 
ceeded in having the preamble to the resolution include the notation “that 


south of latitude 35° north in the western hemisphere; and, except as provided in para- 
graph 2 of this article, all such States which become sovereign, when they have been 
admitted by the General Conference. 

“2. The General Conference shall not take any decision regarding the admission of 
a political entity part or all of whose territory is the subject, prior to the date when 
this Treaty is opened for signature, of a dispute or claim between an extra-continental 
country and one or more Latin American States, so long as the dispute has not been 
settled by peaceful means.” 

The distinction between “Republics” and “all other sovereign States” in par. 1 of Art. 
25 recognizes the presence of members of the British Commonwealth within the treaty’s 
zone of application. These nations are sovereign, but since the Queen remains titular 
head of state, they are not considered “Republics.” The Preparatory Commission 
decided that it was necessary “to give the new states that could be assimilated to the 
Latin American Republics—as is already true of Jamaica and Trinidad and Tobago—the 
possibility of becoming Parties to the Treaty .. .” COPREDAL/CC/OAT/1, February 
1, 1966. Island states, such as those in the Caribbean Sea, are eligible to sign under the 
geographical limitation in par. 1 (b) of Art. 25. The outer limits of this provision 
are presumably those contained in par. 2 of Art. 4 of the treaty cited above. 

45 See Res. 20 (IV) in the Final Act of the Fourth Session, cited above. 

46 The Feb. 27, 1967, amendment to the O.A.S. Charter, originally contained in the 
Act of Washington of December 8, 1964 (O0.A.S, Doc. #31) has not entered into force. 
See Senate Exec. L, 90th Cong., lst Sess. 

47 The resolution is found in General Assembly, 22nd Sess., Doc. A/C.1/L.406/Rev.2, 
Nov. 21, 1967, and General Assembly, 22nd Sess., Doc. A/Res./2286 (XXII),-Dec. 8, 
1967; Documents on Disarmament 620-621 (1967). 

48 General Assembly, 22nd Sess., Doc. A/PV. 1581, Oct. 5, 1967, p. 7. Also see 
Doc, A/C.1/PV. 1531, Nov. 17, 1967, pp. 11-138; Doc. A/C.1/PV. 1533, Nov. 21, 1967; 
and Doc. A/C.1/PV. 1538, Nov. 28, 1967, pp. 5-16. 
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it is the intent of the signatory states that all existing states within the zone 
defined in the Treaty may become Parties to it without any restriction.” * 
Hewever, when in April of 1968 Guyana inquired of signatory states whether 
there would be objection to Guyanese signature, Venezuela indicated to 
Mexico as Depositary that Guyanese signature would violate the treaty and 
thereby affect Venezuela’s “supreme interests” in terms of Article 30, which 
provides for denunciation of the treaty.°° To this date, Guyana’s efforts to 
adhere to the treaty have been unsuccessful, not, however, because of any 
lack of dedication to its purposes. 

Article 27 states that “[t]his Treaty shall not be subject to reservations.” 

Article 28 provides for the entry into force of the treaty and represents 
a compromise between positions taken by Brazil and Mexico. The pro- 
posals adopted at the Third Session of the Preparatory Commission in- 
cluded alternative texts, the one (Mexican) permitting the entry into force 
among ratifying states upon the date of deposit of ratification and the 
other (Brazilian) providing for entry into force only when all states eligible 
to deposit ratifications to the treaty and its protocols had done so."* The 
compromise which appears in the final text is, in the words of Ambassador 
Garcia Robles, “an eclectic system . . . which, while respecting the points 
of view of all the signatory states, prevents any one of them from vetoing 
the entry into force of the Treaty for those States which wish to abide 
voluntarily by the status of denuclearization which it defines and sets 
forth.” 5? 

Paragraph 1 of Article 28 takes the Brazilian position that all eligible 
nations must ratify the treaty and its protocols before entry into force. 
However, paragraph 2 allows states to waive the requirements of paragraph 
1 and to have the treaty enter into force for them upon deposit of a declara- 
ticn of waiver. Fifteen states have ratified under the provisions of para- 
graph 2,58 

it should be noted that for the broad geographical zone of application 
defined in paragraph 2 of Article 4 to become effective, the requirements of 
peragraph 1 of Article 28 must be met, a contingency that is not within 
cantemplation at the present time.** 

Article 30 deals with duration and denunciation. The treaty is permanent 
in nature, except that a party may denounce “if . . . there have arisen or 
may arise circumstances connected with the content of this Treaty... 
which affect its supreme interests... .” Denunciation becomes effective 


«8 General Assembly, 22nd Sess., Doc. A/Res/2286 (XXII), Dec. 8, 1967; Documents 
on Disarmament 620-621 (1967). 

50 General Assembly, 22nd Sess., Doc. A/C.1/1573, May 24, 1968, pp. 58-60. 

51 General Assembly, 20th Sess., Doc. A/6328, May 12, 1966, and Corr. 1, June 7, 
1966; Documents on Disarmament 268-269 (1966). The Brazilian proposal also re- 
quired the conclusion of the necessary agreements with the IAEA. 

52 ENDC/PV.287, Feb. 21, 1967, par. 71; Documents on Disarmament 102-103 
(1967), 

58 Note 15 above. l 

54 See discussion of Cuba’s position on the treaty, above, at p. 284, and discussion of 
Protocols I and II, below, pp. 294-299. 
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three months after delivery of notice to the General Secretary of the Treaty 
Agency. The formula regarding “supreme interests” is somewhat analogous 
to that later adopted in Article X of the Non-Proliferation Treaty. 


IV. Prorocots I anp Il anp THER IMPLICATIONS FoR THE UNITED STATES 
Introduction 


With the vote in the United Nations on Resolution 1911 (XVII) * and 
the establishment of the treaty’s Preparatory Commission, it became evident 
that the introduction of a nuclear-free zone in Latin America would pose 
substantial questions for the United States and the other nuclear Powers. 
In the debate on the 1963 resolution, Ambassador Stelle outlined the general 
position of the United States as regards nuclear-free zones: 


For a measure in the field of disarmament and arms control to have 
a beneficial rather than an unsettling and dangerous effect, it must be 
balanced so that no state or group of states gains military advantage. ... 
Obviously, an effective nuclear-free zone would have to include ade- 
quate provision for verification. . . . Ideally such a zone would include 
all states in the area concerned, but particularly any whose failure to 
participate might render the agreement ineffective. . . . In addition, it 
is the feeling of the United States that if a nuclear-free zone is to be 
effective, it should be initiated by the states in the area concerned and be 
freely acceptable to them. ... Of course, each zone must be considered 
on its merits. Some of the proposals which have been made are serious 
attempts to find a way to alleviate to some degree the frightening threat 
of nuclear war that hangs over the heads of all of us. Others would 
alter the balance of power in a way which would be detrimental to 
world peace. In this latter connection, I refer specifically to proposals 
calling for nuclear-free zones in Europe and also in Asia and the 
Pacific. The creation of zones in these areas, where nuclear weapons 


form part of existing security arrangements would upset the military 
balance. 


In Latin America, a nuclear-free zone preserves an existing state of non- 
armament. The United States can, therefore, support a proper arrangement 
without disturbing the balance of power. By contrast, the United States 
has nuclear weapons deployed in Europe as part of its and NATO's nuclear 
deterrent. A nuclear-free zone in that part of the world, without other 
significant disarmament measures, could disrupt the precarious balance 
which has been achieved since the end of World War II. 

As the Treaty of Tlatelolco developed, the United States indicated its 
general support for the Preparatory Commission’s efforts on numerous 
occasions. Vice President Humphrey welcomed the Latin American initia- 
tive in a speech at the Pacem in Terris Conference in New York on February 
17, 1965.57 In May of 1965 before the Disarmament Commission of the 
United Nations, U. S. Ambassador William Foster recognized the linkage 
between curbing potential regional arms races and preventing the world- 


55 P, 283 above. 

56 General Assembly, 18th Sess., Doc. A/C.1/PV. 1320, Oct. 29, 1963; Documents 
on Disarmament 553-554 (1963). 

57 52, Department of State Bulletin 329 (1965). 
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wide spread of nuclear weapons." Secretary of State Dean Rusk, while 
attending the Second Special Inter-American Conference in Rio de Janeiro 
in November of 1965, noted the “encouraging progress” made by the 
Preparatory Commission and said: 


The United States believes the project of a nuclear-free zone in Latin 
America is constructive statesmanship in the best tradition of the 
hemisphere. We welcome the effort and would be glad to see it reach 
a successful conclusion.®? 


Similar indications of support by the United States for the efforts of the 
Preparatory Commission were made in 1966.°° On February 13, 1967, at 
the conclusion of the Fourth and final Session of the Preparatory Commis- 
sion and the day before the treaty was opened for signature, United States 
Ambassador Fulton Freeman, as observer, congratulated the Commission* 
and remarked: “The United States considers the conclusion of this first 
international instrument establishing a nuclear free zone to be an event of 
unique significance, and the United States will study the detailed provisions 
of the Treaty with great interest.” 

The preparatory stages behind the Treaty of Tlatelolco had now drawn to 
conclusion. Although the United States was not eligible to become party 
ta the treaty, there were two additional protocols to which the United 
S-ates could adhere. 


Protocol I 


Protocol I to the Treaty of Tlatelolco calls upon countries outside the 
treaty’s zone of application®* to undertake the obligations of the treaty with 
respect to their territories within the zone. Under Article 1 of Protocol I, 
these countries agree 


to undertake to apply the statute®** of denuclearization in respect of 
warlike purposes as defined in articles 1, 3, 5 and 13 of the Treaty... 
in territories for which, de jure or de facto, they are internationally 
responsible and which lie within the limits of the geographical zone 
established in that Treaty. 


Article 1 of the treaty, it will be recalled, is the basic provision, Articles 
€ and 5 define “territory” and “nuclear weapons” respectively, and Article 


58 Disarmament Commission, Official Records, 82nd Meeting, May 17, 1965, pars. 
70-74; Documents on Disarmament 178-179 (1965). 

5953 Department of State Bulletin 994 (1965); Documents on Disarmament 535- 
536 (1965). 

60 E.g. statement by Ambasador Foster in the ENDC, ENDC/PV.1257, April 19, 
“966, pp. 15-19; Documents on Disarmament 226-230 (1966). Also letter of Aug. 
29, 1966, from U. S. Ambassador Freeman to Chairman Garcia Robles, indicating 
general support but recommending changes in the treaty draft. Documents on Dis- 
armament 622-628 (1966). 

6156 Department of State Bulletin 436-437 (1967); Documents on Disarmament 
35 (1967). 

82 See discussion of Art. 25 of the treaty, pp. 290-292 above. 

83 Defined in Art. 4 of the treaty. See discussion, pp. 286-287 above. 

64 See discussion at pp. 298-299 below. 
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13 calls for the conclusion of agreements with the IAEA. Article 2 of 
Protocol I requires adherents to accept the treaty’s provisions regarding 
duration, ratification and denunciation. 

Since the provisions of the treaty which are to apply to Protocol I are 
specifically enumerated, it is probable that other treaty provisions were not 
intended to apply, including those regarding the Treaty Agency, the treaty’s 
independent control system, and other procedural articles such as that in 
Article 27 prohibiting reservations. As regards the Agency, Article 7 of 
the treaty specifically restricts membership to “Contracting Parties” to the 
treaty and provides that only they “shall be affected by its decisions.” Parties 
to Protocol I or II are not “Contracting Parties” to the treaty. Compliance 
of the Protocol I territories would be determined under their mother coun- 
try’s agreements with the IAEA. 

The states having territories within the zone and therefore eligible to 
sign Protocol I are the United States, the United Kingdom, France and 
The Netherlands. The United Kingdom signed Protocol I on December 
20, 1967, with a statement," and The Netherlands signed on March 11, 
1968, with a statement.*? The United States and France have not signed. 
The United Kingdom ratified on December 11, 1969. 

At earlier stages in drafting, the substance of Protocol I was included in 
an alternative text of what ultimately became Article 25 of the treaty itself.** 
However, because of the added difficulties in having extra-zonal states as 
Contracting Parties to the treaty, it was decided that a separate protocol 
was the appropriate mechanism for having states outside the zone bring 
their territories within the zone into the treaty’s framework. 

The formula of “de jure or de facto international responsibility” in Article 
l of Protocol I presents definitional problems. No test is provided for 
determining whether or with whom “international responsibility” exists. 
In the case of the United States, a claim of power to sign on behalf of 
certain territories could result in controversy, even though the standards 
in Article 3 of the treaty defining “territory” were met. The “geographical 
zone” outlined in Article 4 of the treaty includes the following geographical 
interests for which the United States might be termed “internationally 
responsible,” de jure or de facto: 


1. Puerto Rico: Puerto Rico was ceded to the United States in the 1898 
Treaty of Peace with Spain.*® At present, the United States has a “common- 
wealth” relationship with Puerto Rico under which the United States is 
ultimately responsible for its defense.” 


65 See Art. 2 of the treaty. 

66 See Government of Mexico note to Government of the United States, Jan. 12, 
1968; MS Department of State File #DEF 18-9 LA. 

87 See Government of Mexico note to Government of the United States, April 1, 1968; 
MS Department of State File #DEF 18-9 LA. 

68 See the Final Act of the Third Session, cited above. 

69 30 Stat. 1754; Treaty Series, No. 343; II Malloy 1690. 

70 P.L. 600, July 3, 1950; 48 U.S.C. 731 (d); 64 Stat. 319. 
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2. Virgin Islands: These islands were purchased from Denmark in 19177 
ard are declared to be “an unincorporated territory” of the United States.” 

3. Panama Canal Zone: The 1903 Convention between the United States 
ard Panama’? specifies in Article JI that the United States is granted “in 
perpetuity the use, occupation, and control of a zone of land... .”; and in 
Article IH that “the Republic of Panama grants to the United States all 
the rights, power and authority . .. which the United States would possess 
and exercise if it were the sovereign of the territory. . . .” Because of the 
sensitive nature of United States-Panama relations regarding the Canal 
Zone, it would be a point of controversy were the United States to claim 
tkat it alone could bring the Canal Zone within the confines of the treaty 
zone. One of the working documents of the Preparatory Commission refers 
tc the fact that Ambassador Aquilino Boyd of Panama claimed that “it is 
up to Panama to commit the Canal Zone, which is part of its sovereign 
territory.”"* In addition, the Panamanian delegate to the United Nations 
stated in 1968 that Panama’s commitment under Article 1 of the treaty 
would apply to “the whole length and breadth of our Republic, including 
the so-called Panama Canal Zone.” Since Panama has residual sovereignty 
but the United States has sovereign rights and would appear to fit within 

rotocol I’s test of “international responsibility,” it is arguable whether 
bringing the Canal Zone within the treaty zone would require Panama’s 
ratification of the treaty, U. S. ratification of Protocol I, or both. 

4, Guantanamo: The 1903 “Lease of Coaling and Naval Stations,’’* signed 
by the United States and Cuba, provides in Article II for the “ultimate 
sovereignty” of Cuba but for the exercise of “complete jurisdiction and 
control” by the United States during the period of occupation. Guantanamo 
is, of course, a major point of contention between the United States and 
Cuba. 

5. Swan Islands: The area was certified as islands “appertaining” to the 
United States, under the Guano Act of 1856.77 Honduras also claims these 
islands. Where “international responsibility” lies is not free from contro- 
versy. 

6. Navassa: By a Presidential proclamation dated January 17, 1916, the 
island was declared to be under the sole and exclusive jurisdiction of the 
United States. 

7. Quita Sueno Bank and Roncador Bay: The United States claims sov- 
ereignty on the basis of the Guano Act of 1856. Both Honduras and 
Colombia have asserted conflicting claims. 

8. Serrana Bank and Serranilla Bank: The present situation with respect 
to these possessions is similar to that of Quita Sueno Bank and Roncador 


7139 Stat. 1706; Treaty Series, No. 629; III Redmond 2558, 

7248 U.S.C. 1541. 

73 33 Stat. 2234; Treaty Series, No. 431; II Malloy 1349. 

74 COPREDAL/CC/S/7, Aug. 6, 1965. 

75 General Assembly, 22nd Sess., Doc. A/C.1/PV. 1575, May 28, 1968, p. 36. 
76 Treaty Series, No. 418; I Malloy 358. 

7748 U.S.C. 1411 (R.S. 5570). 78 39 Stat. 1763. 
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Bay, except that Colombia alone disputes sovereignty with the United 
States. On April 10, 1928, an arrangement was reached between the United 
States and Colombia respecting the status of Serrana, Quita Sueno, and 
Roncador Bay whereby “the status quo in respect to the matter shall be 
maintained.”?® 

9. Corn Islands: These islands were leased to the United States by 
Nicaragua in 1914 for a period of 99 years.*°° The agreement subjected the 
islands exclusively to the laws and sovereign authority of the United States, 
but Nicaragua has directed the islands’ local administration. A United 
States claim to sole “international responsibility” for the purposes of Protocol 
I might arouse a controversy with Nicaragua. 

In his letter of December 10, 1965, to Chairman Garcia Robles, Am- 
bassador Foster expressed the United States position on the inclusion of its 
geographical interests within the treaty zone: 


We do not wish to have included in the proposed nuclear-free zone 
the Virgin Islands, since it is United States territory, or the Common- 
wealth of Puerto Rico, because of its integral relationship with the 
United States. In the case of both of these areas, the United States 
must deal with disarmament policies affecting other nuclear powers. 
From the United States point of view, we would be agreeable to inclu- 
sion of the Panama Canal Zone, although of course the well-established 
transit rights would not be affected by the establishment of the proposed 
nuclear-free zone. We could also agree to include Guantanamo if 
Cuba participates. 


This letter indicates that, at least as regards Puerto Rico and the Virgin 
Islands, the United States is unwilling to undertake an obligation to have 
them “nuclear free” unless and until a comprehensive disarmament agree- 
ment is reached with the other nuclear Powers. The letter noted that from 
the “United States point of view” it would be “agreeable” to the inclusion 
of the Canal Zone if U. S. rights of transit were protected.’ This statement 
did not, however, address the thorny issue of how the Canal Zone was to 
be included within the treaty zone. 

In his letter to Chairman Garcia Robles on August 29, 1966,83 Ambassador 
Freeman cited Ambassador Foster’s letter of December 10, 1965, and added 
that 


while the United States favors in principle the placing of appropriate 
territories in the nuclear-free zone, we do not believe it is necessary 
to make this an all-inclusive policy. In some cases, existing political 
and international considerations could create difficulties in seeking to 
include territories. 


Ambassador Freeman’s letter raises the possibility of what might be 
termed “selective” ratification of Protocol I. By its language, Protocol I 
is not necessarily an “all-or-nothing” proposition. The fact that the phrase 


19 U. S. Treaty Series, No. 760%4; IV Trenwith 4023. 

80 39 Stat. 1661; Treaty Series, No. 624; III Redmond 2740. 
81 Documents on Disarmament 626-627 (1965). 

82 For discussion on transit, see below at pp. 301-302. 

83 P, 289 above. 
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“in territories” in Article 1 of the protocol is not qualified by such a term 
as “all” or “any or all” leaves in doubt whether adherence as to all territories 
in the zone is required or whether selectivity is permitted. The legislative 
history is not helpful in this regard. Precedents for selective application 
by the United States do exist, but none has been found in treaties directly 
in. point.®* 

It will be recalled that Article 27 of the treaty regarding “reservations” is 
not explicitly incorporated into Protocol I. One might contend that Article 
27 should apply by implication. However, even if such were the case, 
selectivity would not constitute a “reservation.” As to those territories which 
were included, no limitations would be imposed and, as to those which were 
not, the provisions of the treaty and the protocol would have no applicabil- 
ity, inclusion of all territories not being required by the express language 
of Protocol I. 

While selective adherence to Protocol I may be a legal possibility for the 
United States, political problems could result. Selectivity would require the 
naming of areas for which the United States considers itself “internationally 
responsible,” thereby raising possible controversies with other states. Since 
the United States would not include Puerto Rico and the Virgin Islands 
which are its principal territories in the treaty zone, selective ratification 
would on balance appear to raise more questions than it would settle. The 
Latin Americans were well apprised of the United States position regarding 
its territories within the treaty zone from the first stages of drafting and 
have not registered significant objections to the fact that the United States 
has failed to sign Protocol I. 


Protocol II 


Protocol II to the Treaty of Tlatelolco is directed towards the nuclear 
Fowers: the United States, the Soviet Union, the United Kingdom, France 
and Communist China. Under this protocol, the nuclear Powers agree (1) 
that “the statute% of denuclearization of Latin America in respect of war- 
lke purposes, as defined, delimited and set forth in the Treaty .. . shall 
be fully respected by the Parties to this Protocol in all its express aims and 
provisions” (Article 1); (2) that they “undertake, therefore, not to contri- 
bute in any way to the performance of acts involving a violation of the 
obligations of Article 1 of the Treaty in the territories to which the Treaty 
epplies...” (Article 2); and (3) that they “undertake not to use or threaten 
to use nuclear weapons against the Contracting Parties of the Treaty .. .” 
(Article 3). Article 4 of Protocol II specifically incorporates the treaty’s 
provisions as to duration, reservations, and denunciation, as well as the 
definitions of “territory” and “nuclear weapons.” Article 5 of the protocol 


84 E.g. 1936 Convention of the International Labor Organization Concerning the 
Minimum Requirement of Professional Capacity for Masters and Officers on Board 
Merchant Ships, 54 Stat. 1683, Treaty Series, No. 950; 1954 Treaty on Customs 
“acilities for Touring, T.I.A.S., No. 3879, 8 U. S. Treaties 1293. 

8 See discussion below at pp. 307-308. 
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provides for its entry into force “for the states which have ratified it, on 
the date of the deposit of their respective instruments of ratification.”®* 

The issues which Protocol II poses for the United States can best be 
understood by analyzing the statement which accompanied United States 
signature in Mexico City on April 1, 1968.87 The United States had indi- 
cated in the First Committee of the United Nations on October 26, 1967, 
that it was “giving very careful and sympathetic consideration to the 
signing of Protocol II in the light of its over-all security arrangements and 
the important obligations of Protocol II.” 8" In the same address, United 
States Ambassador Garcia noted that the treaty had met the four basic 
requirements outlined by Ambassador Foster in his letter to Chairman 
Garcia Robles on December 10, 1965%°: (1) “the effort has been totally 
Latin American in character’; (2) “virtually all the countries located within 
the zone have either signed or indicated their intention to sign the 
Treaty. . . . That offers promise that the agreement will be effective. It 
is to be noted that Cuba is the sole exception”; (3) “the security balance 
within the area will not be affected .. .”; and (4) “the Treaty contains 
provisions for verifying compliance.” On December 5, 1967, the United 
States voted in favor of Resolution 2286 (XXII) which welcomed the treaty 
and invited support.°® The General Assembly approved the resolution by 
a vote of 82 to 0, with 28 abstentions (including Cuba, Guyana,** France 
and the Soviet bloc). 

On February 14, 1968, the first anniversary of the opening of the treaty 
for signature, President Johnson announced that the United States would 
sign Protocol JI, “with an appropriate statement.”°? He welcomed the 
treaty as “a realistic and effective arms control measure of unique signifi- 


86 A similar provision is found in Art. 3 of Protocol I. Unlike Art. 1 of Protocol I, 
which limits application to only certain provisions in the treaty, Art. I of Protocol II 
is a comprehensive undertaking to respect “the statute of denuclearization . . . as de- 
fined ...in the Treaty ... in all its express aims and provisions.” Earlier drafts of 
the treaty, including the final text contained in the Final Act of the Fourth Session, 
cited above, had used the term “status of denuclearization” rather than “statute of 
denuclearization.” The word “statute” was introduced for the first time in certified 
copies of the text distributed by the Government of Mexico as depositary. General 
Assembly, 22nd Sess., Doc. A/C.1/946, Oct. 30, 1967. Since this change did not 
receive the approval of the Preparatory Commission, it would appear to be in error 
and should not be regarded as significant. “Status of denuclearization” seems a more 
appropriate phrase, since it constitutes a general reference to the objectives which the 
provisions of the treaty are intended to accomplish. If the reference were to the 
agreement itself, the term “treaty” would probably have been used and not “statute.” 

87 For full text, see 58 Department of State Bulletin 555-556 (1968); Documents 
on Disarmament 204-205 (1968). 

88 General Assembly, 22nd Sess., Doc. A/C.1/PV. 1507, Oct. 26, 1967, p. 27. 

89 P, 297 above. 90 Pp, 291 above. 

91 For the cause of Guyana’s abstention, see the discussion of Art. 25, pp. 290-292 
above. 

22 58 Department of State Bulletin 313-314 (1968). 
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car.ce,” proposing “a nuclear free zone in an area of seven and a half million 
square miles, inhabited by nearly two hundred million people.”® 

On April 1, 1968, when Vice President Humphrey signed Protocol II on 
behalf of the United States, he made an oral statement emphasizing the 
importance of the Treaty of Tlatelolco as an arms control measure,®* and 
delivered the “appropriate” written statement to which the President had 
referred, 


The U. S. Statement on Signing Protocol I 


The statement is divided into three sections. Section I of the statement 
has three paragraphs. 


1. Territory—tThe first paragraph of Section 1 provides: 


The United States understands that the Treaty and its Protocols have 
no effect upon the international status of territorial claims. 


Article 3 of the treaty, which Article 4 of Protocol II expressly incorporates, 
provides that, for the purposes of the treaty, the term “territory” shall in- 
clude all space “over which the state exercises sovereignty in accordance 
with its own legislation.”®> In his letter of August 29, 1966, to Chairman 
Gercia Robles,’ Ambassador Freeman had suggested the deletion of the 
language “in accordance with its own legislation.” He noted that “this 
language raises serious problems of territorial sovereignty which cannot 
realistically be resolved in the context of a nuclear-free zone treaty.” How- 
ever, because of the insistence of certain Latin American states, the phrase 
was not deleted in the final text.°* The importance of the reference to 
national legislation lies in the fact that several Latin American states claim 
extended territorial seas. Argentina, Ecuador, El Salvador, Panama, and 
Peru, for example, claim 200-mile territorial seas. The United States has 
never accepted such claims and holds them contrary to the rules of inter- 
national law.” 

The United States statement makes clear the position that Article 3 of the 
treaty only recognizes such national legislation as is compatible with inter- 
national law. The statement assures that United States ratification of 
Protocol II cannot be construed as an acceptance by the United States of 
the territorial boundary claims of the Contracting Parties to the treaty. The 
United States statement would not constitute a prohibited reservation to the 
treaty, since it is interpretive in nature, merely attempting to clarify the 


23 Cf. the Antarctic Treaty of 1959, 12 U. S. Treaties 794, T.LA.S., No. 4780, 402 
U.N. Treaty Series 71; and the Outer Space Treaty of 1967, 87 U. S. Treaties 2410, 
T.1LA.S., No. 6347, both of which involve unpopulated areas. 

94 58 Department of State Bulletin 554~555 (1968). 

95 P, 286 above. 96 P, 289 above. 

87 Note the difference in the draft language for the definition of “territory” between 
that proposed in the Final Act of the Second Session, and that in the Final Act of the 
Third Session, cited note 11 above. 

38 E.g. the 1958 Geneva Convention on the Territorial Sea and Contiguous Zone, 
15 U. S. Treaties 1606; T.I.A.S., No. 5639; 516 U.N. Treaty Series 205. 
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meaning of certain language contained in the treaty and not seeking to 
change its effect. 

2. Transit—The second paragraph of Section I of the United States state- 
ment deals with the question of the transit through the treaty’s zone of 
application of airplanes or ships of non-Contracting Parties” while carrying 
nuclear weapons. The term “transit” should be distinguished from “de- 
ployment” which is more stationary and permanent in character. The U. S. 
statement provides: 


The United States takes note of the Preparatory Commission’s inter- 
pretation of the Treaty, as set forth in the Final Act, that, governed 
by the principles and rules of international law, each of the Contracting 
Parties retains exclusive power and legal competence, unaffected by 
the terms of the Treaty, to grant or deny non-Contracting Parties transit 
and transport privileges. 


An alternative text of Article 1 of the treaty submitted at the Third Session 
of the Preparatory Commission would have prohibited the Contracting 
Parties from permitting “transport” of nuclear weapons in their respective 
territories..°° Mexico's alternative text did not include any reference to 
“transport. *° In his letter of August 29, 1966, Ambassador Freeman stated 
that 


the United States assumes that the proposed treaty would impose no 
prohibition that would restrict the freedom of transit within the Western 
Hemisphere. The United States policy on freedom of transit is based 
on our national security needs and the vital security interests of the 
Hemisphere. . .. We therefore assume that the language of Article 1 
as finally agreed will not in any way impair the freedom of transit.1°? 


At the Fourth Session of the Preparatory Commission, Argentina advised 
that it wished a prohibition against transit and transport to be included in 
the treaty.1°? However, the Commission refused to adopt the Argentine 
position and the Final Act of the Fourth Session contained a specific state- 
ment regarding transit and transport.*°%* This statement notes that, as re- 


89 Parties to Protocols I or II are non-Contracting Parties to the treaty. 

100 See the Final Act of the Third Session, cited above. 

101 Ibid. See also COPREDAL/CC/23/Annex 1, Dec. 28, 1966. 

102 P, 289 above. 

103 See the Final Act of the Fourth Session, cited above, for a statement by Argentina. 

104 Text of statement: “At its fortieth plenary meeting on 7 February, the Preparatory 
Commission decided to place on record the correct interpretation of the omission, from 
Article 1, paragraph 1, sub-paragraph (b), of the Treaty, of the term ‘transport,’ which 
had appeared in one of the alternative texts... . The Commission accordingly decided 
to include the following statement in the Final Act: 

“The Commission deemed it unnecessary to include the term ‘transport’ in article 1, 
concerning ‘obligations,’ for the following reasons. 

“1. If the carrier is one of the Contracting Parties, transport is covered by the pro- 
hibitions expressly laid down in the remaining provisions of article 1 and there is no 
need to mention it expressly, since the article prohibits ‘any form of possession of any 
nuclear weapon, directly or indirectly, by the Parties themselves, by anyone on their 
behalf or in any other way.’ 

“2. If the carrier is a state not a Party to the Treaty, transport is identical with 
‘transit, which, in the absence of any provision in the Treaty, must be understood to 
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gards the Contracting Parties, they may not engage in the “transport” of 
nuclear weapons, whether in transit or not, because of the prohibition in 
Ar-icle 1 against “any form of possession of nuclear weapons.” However, 
as regards non-Contracting Parties, the transport of nuclear weapons is 
seen as “identical with ‘transit,’ which, in the absence of any provision of 
the Treaty, must be understood to be governed by the principles and rules 
of international law.”2% 

The phrasing in the statement in the Final Act and in the United States 
statement preserves for the United States the right of innocent passage 
through the territorial sea (this can be gleaned from the phrase “governed 
by the principles and rules of international law”).*°* This right is not sub- 
ject to the discretion of a coastal state. The statement in the Final Act and 
the United States statement also preserve for the United States the privilege, 
if granted by the relevant party, of port visits and overflights incidental to 
trensit. The Final Act interpretation is designed to assure that Contracting 
Parties are not influenced by the provisions of the Treaty of Tlatelolco in 
determining whether to grant or deny this privilege. The Final Act state- 
ment also assures that the United States can, under Protocol II, “fully respect 
ths statute of denuclearization” and not “contribute” to violations of Article 
l of the treaty by continuing to pursue its present policies with respect to 
the transit of nuclear weapons. 

That the treaty does not intend to affect transit can be found not only in 
the statement in the Final Act but also in a section in the Preamble of the 
treaty which states that “the privileged situation of the signatory States, 
waose territories are wholly free from nuclear weapons, imposes on them 
the inescapable duty of preserving that situation both in their own interests 
and for the good of mankind.” The purpose of the treaty is to “preserve” 
an existing situation. This preambular section demonstrates that the drafts- 
men consider Latin America “wholly free” from nuclear weapons even when 
transit of nuclear weapons by non-Contracting Parties is taking place. 

3. Non-Use.—The third paragraph of Section 1 of the United States state- 
ment relates to the “non-use” of nuclear weapons: 


be governed by the principles and rules of international law; according to these prin- 
ciples and rules it is for the territorial state, in the free exercise of its sovereignty, to 
grant or deny permission for such transit, in each individual case, upon application by 
the State interested in effecting the transit unless some other arrangement has been 
reached in a Treaty between such states.” 

105 Jt is of interest to note that Ambassador Garcia Robles has held that the Prepara- 
tcry Commission considered “land” transit of nuclear weapons by non-Contracting Parties 
at prohibited. General Assembly, 22nd Sess., Doc. A/C.1/PV. 1511, Oct. 30, 1967, 
p. 12. How he reached this result is unclear. If the prohibition in par. 1 (b) of Art. 1 
oi the treaty against “any form of possession of any nuclear weapons” in the territories 
o= the parties does not include the transit of nuclear weapons by non-Contracting Parties, 
it is difficult to determine how land transit by such parties is prohibited. 

106 The right of innocent passage is included in the 1958 Geneva Convention on the 
Territorial Sea and Contiguous Zone, cited note 98 above. Ambassador Garcia Robles 
has recognized that the right of innocent passage is preserved. See General Assembly, 
22nd Sess., Doc. A/C.1/PV. 1511, Oct. 30, 1967, p. 12. 
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As regards the undertaking in Article 3 of Protocol II not to use or 
threaten to use nuclear weapons against the Contracting Parties, the 
United States would have to consider that an armed attack by a Con- 
tracting Party, in which it was assisted by a nuclear-weapon State, 
would be incompatible with the Contracting Party’s corresponding obli- 
gations under Article 1 of the Treaty. 


If the United States ratifies Protocol II, it will be the first time that it has 
undertaken an obligation of “non-use” of nuclear weapons. The United 
States has not favored proposals on the non-use of nuclear weapons world- 
wide or in such areas as Europe because of the effect such undertakings 
would have on the credibility of the U. S. nuclear deterrent. It is of 
some significance that the United States appears willing to undertake a 
“non-use” obligation toward the Contracting Parties to this Latin American 
treaty. This willingness is indicative of the special and historic relationships 
which the United States has maintained with its “good neighbors” to the 
south. It also indicates that the United States recognizes the importance of 
the distinction that Latin America is presently “denuclearized,” that under 
few, if any, contingencies would nuclear weapons be used there, and that it 
is desirable to prevent Latin America from becoming another forum for the 
nuclear arms race. 

The undertaking in Protocol II not to use or threaten to use nuclear 
weapons only runs towards Contracting Parties. The United States will 
have no obligations under the Protocol to countries such as Cuba which do 
not become parties to the treaty. It also will have no “non-use” obligation 
as regards the teritory of other nuclear Powers, whether they adhere to 
Protocol II or not. 

The “non-use” undertaking in Protocol II toward any particular Latin 
American party is contingent upon that party abiding by its promises under 
the treaty. For example, in the event a Contracting Party either acquired 
nuclear weapons or allowed their introduction into its territory, it would 
thereby breach its obligation under Article 1 of the treaty and the United 
States would be immediately relieved of any obligations it had undertaken 
towards that party under Protocol II. 

The treaty provision in Article 27 requiring three months’ notice for de- 
nunciation, which is incorporated into Protocol IJ, would not perforce apply 
in the case of a material breach of a Contracting Party’s obligations under 
the treaty. Denunciation provides a means of terminating one’s treaty obli- 
gations even when no violation of corresponding obligations by another 
country has occurred. In the event of a violation, a country may choose to 
consider itself immediately relieved of its corresponding obligations unless 


107 The Soviet -Union on the other hand has introduced and supported world-wide 
“non-use” proposals for years. See, for example, the Memorandum of the Soviet Govern- 
ment Concerning Urgent Measures to Stop the Arms Race and Achieve Disarmament, 
July 1, 1968. General Assembly, 22nd Sess., Doc. A/7134, July 8, 1968; Documents on 
Disarmament 466-470 at 466-467 (1968). The U. S. supported a Security Council 
resolution regarding positive security assurances in connection with the Non-Proliferation 
Treaty. Security Council Doe. S/PV.1430, June 17, 1968. See also the U. S. declara- 
tion in connection with this resolution, Security Council Doc./Res.255, June 19, 1968. 
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expressly prohibited from doing so. Under international law, as in contract 
law, a material breach by one party will excuse another party from the per- 
[omane of a related promise. 

In the event there were a “suspicion” that nuclear weapons were in the 
territory of a Contracting Party, Article 16 of the treaty would permit 
“special inspections” to determine the facts. This matter of “special in- 
spections” would have importance in the event missiles were introduced into 
the territory of a Contracting Party. The treaty does not prohibit missile 
acquisition or deployment as long as nuclear weapons are not involved.* 
Special inspections could be used to establish whether or not the missiles 
carried nuclear warheads. 

it appears to be the purpose of the United States statement on “non-use” 
to encompass those hypothetical contingencies in which nuclear weapons are 
neither acquired by Contracting Parties nor introduced into their territories 
but in which a nuclear-weapon state assisted a Contracting Party in an 
armed attack by providing a “nuclear umbrella” or conventional armed sup- 
pert. In such a situation, the United States would of course remain free to 
us or threaten to use nuclear weapons against the non-Contracting Party 
source of the nuclear umbrella or the armed support. The United States 
statement makes it clear that in the event a Contracting Party engages in 
an armed attack and receives “assistance” from a nuclear-weapon state, that 
Contracting Party would be considered to have violated its Article 1 under- 
taxings. The United States would thereby be immediately relieved of its 
ncn-use undertaking towards that Contracting Party. 

This United States statement seems to be in complete accord with the 
purposes envisaged in Article 1 of the treaty. Ambassador Garcia Robles 
acknowledged this fact in connection with the relatively similar statement 
which the United Kingdom made upon signature.° Assistance by a nu- 
clear-weapon state in an armed attack carries with it an implicit threat that 
nuclear weapons might, if necessary, be used. The United States statement 
or “non-use” is so phrased as to constitute an interpretation of Article 1 of 
the treaty and not a prohibited reservation.“ 


108 See Art. 60, Vienna Convention on the Law of Treaties, May 23, 1969. 

109 See discussion of Art. 5 of the treaty, pp. 285-286. 

110 General Assembly, ras Sess., Doc. A/C.1/PV.1511, Oct. 30, 1967, p. IT. 

411 See the definition of “reservation” in Art. 2(d) of the Vienna Convention on the 
Law of Treaties. Also see Goren C to Sec, 124 of the Restatement 2nd on Foreign 
Relations Law, which refers to an interpretation as a “declaration which indicates the 
meaning it [the party] attaches to a provision of an agreement but which it does not 
rezard as changing the legal effect of the provision.” The U. S. statement would appear 
to meet this test. It is more difficult to regard the British statement on “non-use” as 
ar. interpretation and not as a reservation. However, Ambassador Garcia Robles indi- 
cated no objection to the following U.K. statement and referred to it as a “pleasant” 
declaration {General Assembly, 22nd Sess., Doc. A/C.1/PV. 1511, Oct. 30, 1967, p. 
1): “In the event of any act of aggression committed by one of the Contracting Parties 
of the Treaty, in which the said Party was supported by a State possessing nuclear 
weapons, the Government of the United Kingdom could freely reconsider to what extent 
it might consider itself bound by the provisions of Additional Protocol IL” Government 
of Mexico note to Government of the United States, Jan. 12, 1968, note 66 above. 
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What must be remembered is that there are no contingencies, at least 
which this author can imagine, where the United States would find it in 
its interest to use nuclear weapons or threaten to use nuclear weapons 
against a Latin American country which had promised to keep its territory 
“nuclear-free” and had abided by that promise, as understood by the United 
States. Even if that country were to violate its promise, the possibility of 
the United States using or threatening to use nuclear weapons without an 
attack upon itself seems remote. However, the fact that a violation of the 
treaty had occurred would free the United States from any responsibility 
under Article 3 of Protocol II. 


Article 18 


The second section of the United States written statement upon signature 
of Protocol II concerns Article 18 of the treaty.4? It reiterates the U, S, 
position that nuclear weapons and nuclear explosive devices for peaceful 
purposes are indistinguishable in technology. The fundamentals of the 
U. S. position are that (a) nuclear explosive devices for peaceful purposes 
come within the definition of “nuclear weapons” in Article 5 of the treaty; 
(b) Article 1 of the treaty prohibits the acquisition or use of nuclear 
weapons; and (c) the proviso in paragraph 1 of Article 18 thus prohibits 
Contracting Parties from carrying out explosions of nuclear devices for 
peaceful purposes. 

At the same time, the United States declares its understanding that Article 
18 will under appropriate circumstances permit nuclear-weapon states to 
carry out nuclear explosions for peaceful purposes for the Contracting 
Parties. Paragraph 4 of Article 18 permits Contracting Parties to “accept 
the collaboration of third parties for the purpose set forth in paragraph 1 
of the present article, in accordance with paragraphs 2 and 3 thereof.”2** 
Paragraph 4 is in effect not only an exception to the proviso in paragraph 1 
of Article 18 but also an exception to Article 1 of the treaty. Contracting 
Parties may not carry out nuclear explosions for peaceful purposes them- 
selves because this action would be similar to using nuclear weapons under 


112 Text: “The United States wishes to point out again the fact that the technology 
of making nuclear explosive devices for peaceful purposes is indistinguishable from the 
technology of making nuclear weapons and the fact that nuclear weapons and nuclear 
explosive devices for peaceful purposes are both capable of releasing nuclear energy in 
an uncontrolled manner and have the common group of characteristics of large amounts 
of energy generated instantaneously from a compact source. Therefore we understand 
the definition contained in Article 5 of the Treaty as necessarily encompassing all nuclear 
explosive devices. It is our understanding that Articles 1 and 5 restrict accordingly the 
activities of the Contracting Parties under paragraph 1 of Article 18. 

“The United States further notes that paragraph 4 of Article 18 of the Treaty permits, 
and that United States adherence to Protocol II will not prevent, collaboration by the 
United States with Contracting Parties for the purpose of carrying out explosions of 
nuclear devices for peaceful purposes in a manner consistent with our policy of not 
contributing to the proliferation of nuclear weapons capabilities. In this connection the 
United’ States reaffirms its willingness to make available nuclear explosion services for 
peaceful purposes on a non-discriminatory basis under appropriate international arrange- 
ments and to join other nuclear-weapon States in a commitment to do so.” 

118 Wor the text of Art. 18, see above at p. 289. 
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Articles 1 and 5 of the treaty. However, paragraph 4 of Article 18 permits 
the Contracting Parties to “accept the collaboration of third parties... .” 
Bezause of this provision, a Contracting Party would not violate Article 1 
of the treaty and the United States would therefore not violate its under- 
taking in Article 2 of Protocol II not to contribute to violations of Article 1 
were the United States to “collaborate” with a Contracting Party for the 
purpose of exploding a nuclear device for peaceful purposes in the territory 
of chat Contracting Party. 

The requirements of paragraphs 2 and 3 of Article 18 must of course be 
met, In this connection, it should be noted that the provisions in para- 
greph 3 of Article 18 regarding observation of preparations and “unrestricted 
access in the vicinity of the site of the explosion” for IAEA and Treaty 
Agency personnel must be read in relation to the basic purpose of the 
treaty to prevent the proliferation of nuclear weapons capabilities. Access 
wculd not be of such a scope as to disclose the technology behind the 
manufacture of the nuclear explosive device provided by a nuclear-weapon 
state, That the United States understands paragraph 3 of Article 18 in this 
fashion is demonstrated by the reference in the United States written state- 
ment to the United States goal of carrying out such explosions, when 
feesible, in a manner consistent with the policy of “not contributing to the 
proliferation of nuclear weapons capabilities.” 

The over-all purpose of the United States statement on Article 18 appears 
to be to bring this provision in the Treaty of Tlatelolco into line with the 
provisions on the same subject in Articles IJ and IV of the Non-Proliferation 
Trzaty. Ambassador Garcia Robles has stated that there is “no conflict” 
bezween Article II of the Non-Proliferation Treaty and Article 18 of the 
Treaty of Tlatelolco when correctly interpreted. 


Protocol I Territories 
pection 3 of the United States statement provides as follows: 


The United States also wishes to state that, although not required 
by Protocol II, it will act with respect to such territories of Protocol I 
adherents as are within the geographical area defined in paragraph 2 
of Article 4 of the Treaty in the same manner as Protocol II requires 
it to act with respect to the territories of Contracting Parties. 


The “non-use” undertaking in Protocol II expressly benefits only Con- 
trecting Parties to the treaty. The territories brought within the treaty 
zone by extra-zonal Protocol I adherents are not “Contracting Parties” to 
the treaty." The declaration in Section 3 of the United States statement 
indicates its intention to treat the territories of Protocol I adherents as though 
they did come within the purview of the undertakings the United States 
would make under Protocol II. This United States statement should be a 
source of encouragement to the British who have signed and ratified, to the 
Dutch who have signed, and to the French who have neither signed nor 


~14 General Assembly, 22nd Sess., Doc. AIC. 1/PV. 1569, May 16, 1968, pars. 41 ana i 
42 Documents on Disarmament 353 (1968). : 
-15 Art. 2 of the treaty, p. 285 above. 
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ratified. In addition, the statement closes what is otherwise a loophole 
in the language of Protocol II. 


The Status of Protocol I 


On April 1, 1968, the United States joined the United Kingdom as a 
signatory to Protocol II. The British had signed Protocol II on December 
20, 1967, with a statement which was similar in substance to that made by 
the United States.* The United Kingdom ratified Protocol II on December 
11, 1969. None of the other three nuclear Powers has signed Protocol TI. 
Communist China had indicated to the Preparatory Commission in 1966 
that it did not intend to participate in the treaty.” 

During the debate in the First Committee in October, 1967, on General 
Assembly Resolution 2286 (XXII), the Soviet representative made extensive 
remarks on the Treaty of Tlatelolco and the Soviet position.“* After citing 
the objections raised by Cuba,” the Soviet delegate noted that “the Soviet 
Government is prepared to undertake to respect the status of all atom-free 
zones to be created if similar obligations are accepted by the other nuclear 
powers.” 12° He then referred to elements “of ambiguity in the Treaty,” 
specifically mentioning Article 18,171 He also commented upon the lack 
of any provision in the treaty prohibiting transit, but at the same time ex- 
pressed concern that, if the treaty were fully implemented, freedom on the 
high seas might be affected.*2? He referred to the proposed United King- 
dom statement on “non-use” and termed it a reservation? The Soviet 
Union ultimately abstained on the U.N. resolution on the ground that the 
ambiguities in the treaty prevented the Soviet Union from taking a final 
stand on the treaty and its protocols at that time.?* 

In December, 1968, the United Nations General Assembly adopted 
Resolution 2456 (XXIII) + regarding the work of the Conference of Non- 


116 P, 304 above. 117 P, 284 above. 

118 General Assembly, 22nd Sess., Doc. A/C.1/PV. 1509, Oct. 27, 1967, pp. 22-42: 
Documents on Disarmament 539-546 (1967). Also General Assembly, 22nd Sess., Doc. 
A/C.1/PV. 1510, Oct. 27, 1967, pp. 43-46, and ibid., Doc. A/C.1/PV. 1538, Nov. 28, 
1967, pp. 47-52. 

119 For the Cuban position see p. 284 above. 

120 General Assembly, 22nd Sess., Doc. A/C.1/PV. 1509, Oct. 27, 1967, p. 26. 

121 The Soviets also equate nuclear explosive devices for peaceful purposes with 
nuclear weapons. See General Assembly, 22nd Sess., Doc. A/C.1/PV. 1509, Oct. 27, 
1967, pp. 27-34. l 

122 If all the provisions of par. 1 of Art. 28 are met, the “broad” zone of application 
under Art. 4 of the treaty would come into effect. Transit on the high seas would not 
be affected under the Preparatory Commission statement in the Final Act. However, it 
is arguable whether Protocol II Parties would be. prohibited from deploying nuclear 
weapons on the high seas when and if the broad zone became effective. Of course, 
the line between what is “transit” and what is “deployment” is not easily drawn. In this 
connection, it is important to note that for the broad zone to become effective, the United 
States must ratify Protocol I as well as Protocol II. U., S. ratification of Protocol II 
alone is not relevant to the issue of the treaty’s relation to deployment on the high seas. 

123 For the position of Ambassador Garcia Robles on the U.K. statement, see p. 304 
above. 

124 General Assembly, 22nd Sess. Doc. A/C.1/PV. 1538, Nov. 28, 1967, p. 52. 

125 General Assembly, 23rd Sess., Doc. A/Res/2456 (XXIII), Jan. 10, 1969. 
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Nuclear-Weapon States held in Geneva in August and September, 1968. 
That conference had indicated its regret that all the nuclear Powers had 
not as yet signed Protocol II.1#* The General Assembly endorsed the con- 
ference resolution by a vote of 98 to 0, with 28 abstentions. While the 
United States voted affirmatively, the Soviet Union abstained." The 
Soviet delegate said that “we consider it necessary to reaffirm the generally 
known position of the Soviet Union with regard to that Treaty. Being 
guided by that position, the Soviet delegation will abstain. . . .”#°° In view 
of the passage of time since the signature of the treaty and in light of the 
failure of the Soviet Union to respond to the various resolutions, it seems 
doubtful that the Soviet Union will sign Protocol II. It appears that the 
Soviet position is primarily in deference to the wishes of Cuba. As an early 
supporter of nuclear-free zones, the failure to sign Protocol II should be 
a source of considerable embarrassment to the Soviet Union. 

Under President De Gaulle, France did not participate actively in arms 
control efforts. France has not taken its seat at the ENDC, primarily on 
the grounds that only substantial disarmament agreements between the 
nuclear Powers themselves could ease the nuclear arms race. In July, 1966, 
the French Ambassador to Mexico wrote Chairman Garcia Robles that 
France followed “with sympathy” the Latin American efforts; that “the 
French Government would be able to state its intention of not taking any 
action with regard to the Latin American States that would encourage in 
their territories the development of nuclear activities of a military nature’; 
and that “France has no intention of carrying out nuclear experiments . . .” 
in its departments in America.’ In the First Committee debate in October, 
1967, on General Assembly Resolution 2286 (XXII), the French delegate 
stated that he was “. . . authorized to confirm that the message addressed 
lasz year by France to the representative of Mexico . . . continues to govern 
France’s attitude.” 1° Frances present position on Protocol II appears in 
substance to be similar to that taken on the Non-Proliferation Treaty: 131 
to wit, France will not sign the protocol but will behave as if it had. There 
is of course the possibility that the new French Government will reverse 
prior policies in this field and authorize the signature of Protocol II. 


Should the United States Ratify Protocol IIP 


Since the signature of Protocol II in April, 1968, there has not been sig- 
nificant reaction to the United States statement. Brazil continues to inter- 
pret Article 18 inconsistently with the United States 1°? as do Argentina and 


126 Final Document of the Conference of Non-Nuclear-Weapon States, p. 288 above. 

127 Documents on Disarmament 799 (1968). 

228 General Assembly, 23rd Sess., Official Records, Doc. A/C.1/PV. 1643, Dec. 17, 
1988; Documents on Disarmament 787 (1968). 

-29 COPREDAL/47, July 26, 1966; Garcia Robles, The Denuclearization of Latin 
America (cited above) 140-141. 

~80 General Assembly, 22nd Sess., Doc. A/C.1/PV. 1510, Oct. 27, 1967, pp. 33-35. 

-31 General Assembly, 22nd Sess., Doc. A/PV. 1672, June 12, 1968, pp. 3-7. 

132 See Government of Mexico note to Government of the United States, Feb. 9, 1968; 
MS Department of State File #DEF 18-4. 
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Nicaragua. If any party to the treaty (Brazil and Argentina are not parties 
at this, time) did develop its own nuclear explosive devices, the United 
States could consider that party to have violated its obligation under 
Article 1. The United States would thereby be free of its corresponding 
obligations under Protocol II towards that state. 

Mexico as depositary has not raised objection to any part of our statement. 
As far as the author is aware, no signatory has objected to the United States 
understandings regarding territory, transit, non-use or Protocol I territories. 
It could be argued that, with the exception of Nicaragua’s position on 
Article 18, the present parties to the treaty have universally accepted the 
United States statement or at least have acquiesced in it. 

The fact that Cuba has not signed the treaty should not preclude United 
States ratification of Protocol II inasmuch as ratification will in no way 
affect United States relations towards that country. Should Cuba sub- 
sequently adhere, it would have committed itself not to acquire nuclear 
weapons nor permit their introduction into its territory, a commitment which 
would presumably be in the interest of the United States, especially in light 
of the detailed verification provisions in the treaty. 

The fact that three nuclear Powers have not signed Protocol II, while 
regrettable, should also not prevent United States ratification. If any of 
those Powers were to assist a Latin American party in violating the treaty, 
the United States would no longer have any obligations towards that 
party under Protocol II. Also, Protocol II does not affect the relationships 
between the nuclear Powers themselves, 

United States ratification of Protocol II would demonstrate its com- 
mitment to regional as well as to world-wide measures which bring effective 
and realistic control to the nuclear arms race. It would give substance to 
the support to the treaty which the United States has indicated in debate, 
in votes on resolutions, and in signature of the protocol. It would reaffirm 
the special significance which the United States attaches to its relations with 
the nations and peoples of Latin America and would demonstrate at a 
propitious time the concern which the United States has for their future. 

The treaty is now in force for fifteen Latin American states. The or- 
ganization of the Treaty Agency has begun. In September, 1969, the First 
Session of the General Conference of the Agency for the Prohibition of 
Nuclear Weapons in Latin America adopted a resolution urging once again 
that nuclear-weapon states sign and ratify Protocol II “as soon as possible.” 
At the same session, United Nations Secretary General U Thant recognized 
the “unique” contribution which the Treaty of Tlatelolco has made in limit- 
ing the arms race in a densely populated area of the world.: It would 
appear both timely and beneficial for the United States Government to 
submit the protocol to the United States Senate for its advice and consent 
to ratification. 


183 General Assembly, 23rd Sess., Doc. A/7741, Nov. 3, 1969, at CCD/268, Sept. 15, 
1969. 


INTERNATIONAL NARCOTICS CONTROL 
By Ian G. Waddell * 


I. INTRODUCTION 


The use of opium originally prevailed only among vagrants and dis- 
reputable persons, who occasionally associated together for the pur- 
pose of partaking of this substance, but since it has extended itself 
among the members and descendants of reputable families, students, 
and officers of government, many cf whom are so infatuated in their 
attachment to the drug as to make habitual use of it. 


Report from the Foyen ( Deputy- 
Governor of Canton) to the Hoppo 
(Receiver-General of Customs). 1799. 


The above statement could be made in 1969 by a San Francisco police 
officer or a British Royal Ccmmission. Substitute for the word “opium” 
other words such as marijuana, barbiturates, or L.S.D. The drug problem 
is an old one and is still with us today; vet much has been done in the way 
of international control. This paper attempts to see the genesis of the in- 
ternational control; to analyze the various drug treaties, especially the Single 
Cenvention of 1961; to explore the work of the relevant organs such as the 
Ccmmission on Narcotic Drugs, the Permanent Central Narcotic Board, the 
Drug Supervisory Body, and the Expert Committee on Addiction Producing 
Drugs of the World Health Organization; to point out the latest problems 
facing the regime; and finally to see to what extent the regime has con- 
tributed to the development of international law generally, or the law of 
inzernational institutions particularly. 

There does not exist an internationally recognized definition of the term 
“narcotic drug.” “The international legislators,” says Renborg, “have never 
attempted any definition; instead, they chose the method of enumerating 
the substances to which the conventions apply, and in addition provided 
machinery for including under the scope of the conventions ‘other substances 
with the same or similar effect as those originally covered.” Medically, as 
the U.K. Interdepartmental Committee under Lord Brain stated, we are con- 
cerned with a state of periodic or chronic intoxication produced by the re- 
p2ated consumption of a drug (natural or synthetic) and either a physical 


* Of the Vancouver, B. C., Bar. 

1B. A. Renborg, International Drug Control, A Study of International Action By and 
Through the League of Nations 51 (Washington: Carnegie Endowment for International 
Peace, 1947). On the general problem, see also Renborg, “International Control of 
Narcoties,” 22 Law and Contemporary Problems &6 (1957); U.N. Bureau of Public In- 
fcrmation, International Control of Narcotic Drugs 65 I. 22 (1965); Sean O’Callaghan, 
The Drug Traffic (1967); and ‘or earlier stages see two comments by Herbert May, 
“Narcotic Drug Control,” International Conciliation, No. 441 (May, 1948) and No. 485 
( Nov., 1952). 
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dependence on the drug, including a withdrawal syndrome, or an emotional 
dependence on the drug, both of which cause harm to the user or to society.? 

The narcotic drugs to which the conventions are applicable all belong to 
one of three groups: the opium-morphine group from the poppy, the cocaine 
group from the leaf of the coca bush, and the tall weed cannabis or Indian 
hemp, known variously as marijuana, hashish or bhang, and by many other 
names. At present, but perhaps not for long, the psychotropic substances 
like barbiturates, tranquilizers, amphetamines and lysergic acid are not 
under international control. 


Il. Tse Genesis or INTERNATIONAL CONTROL 


Until the end of the 19th century, trade in narcotic products was a legiti- 
mate business. But with the discovery of opium derivatives and the hypo- 
dermic needle, plus the expansion of world trade, an increase in addiction 
became apparent. This was also the time of the great humanitarian move- 
ments against the African slave trade, the white slave trade, prostitution, 
and for temperance or prohibition, for the humanization of war, and for 
public health. The United States, Great Britain and China were really re- 
sponsible for making the first attempt to deal with the drug problem on a 
multilateral international scale. On the initiative of the United States un- 
der President Theodore Roosevelt, thirteen Powers with interests in the Far 
East appointed an Opium Commission which met in Shanghai in 1909. 
The United States was moved partly by the traditional dislike of the opium 
trade, partly by the influence of Bishop Brent, the Protestant Episcopal 
Bishop of the Philippines,’ partly by her domestic opium problem, but 
mainly as a result of having recently acquired the Philippine Islands.‘ 
Britain had pressure at home® and a desire to bury the embarrassing In- 
dian-Chinese opium trade. China had ten million opium smokers and was 
anxious to do something about them.® 

It is interesting to note that the anti-opium movement contained some 
striking resemblance to the movement against the African slave trade over 
and above the obvious one that both sought to combat 19th-century social 
evils to which solutions could only be found by international action. For 
instance, both movements went through similar stages of development. 
First, there was a recognition of a moral issue; second, the dual pressure 
both from the consuming countries—in the case of slavery mainly the sugar 


2 Drug Addiction, Report of the Interdepartmental Committee, 1961, S.O. Code No. 
32-503. 

8 In a letter to President Roosevelt, Brent suggested the U. S. promote such a move- 
ment. Reproduced in P. D. Lowes, The Genesis of International Narcotics Control 108 
( Geneva: Droz, 1966). 

4 Lowes, op. cit. 14. 

5 Resolution H. of C. May 30, 1906, calling on Britein to close the opium trade be- 
cause it was “morally indefensible.” Parliamentary Debates, H. of C., Vol. 158, pp. 
494, 516. 

8 When the U. S. investigators prepared their briefs for the 1909 Shanghai Commis- 
sion they discovered a growing U. S. domestic opium problem and, on looking around, 
saw in Latin America the Andean-Indian coca leaf chewing problem. Lowes, op. cit. 16. 
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and cotton growers across the Atlantic, in the case of opium mainly China— 
and from the “producing” areas—mainly Africa for slavery and India for 
opicm; third, there was an initial attack on the trade itself—trans-Atlantic 
slave-carrying, and the Indian-Chinese opium trade; fourth, a concern for 
the victims of the problem, the abolitionist movement against slavery in the 
United States, and a domestic interest in China and the United States in 
opium smoking as a social vice. Lastly, there was in both cases a move- 
mert against “raw materials,” action in situ by the colonial Powers in Af- 
rica and action against the na‘tural narcotics, principally the opium poppy, 
the cannabis plant, and the coza bush." 


III. BACKGROUND TO THE EXISTING SYSTEM oF Druc CONTROL 


The narcotics problem reduced to its essentials is this: to establish regu- 
latory control which will eliminate all abuses of narcotic drugs while guar- 
anteeing an adequate supply of those drugs for medical and scientific pur- 
poszs. The Shanghai meeting in 1909 passed a number of resolutions 
urging the gradual suppression of opium smoking, recommending measures 
to stop smuggling and asking governments to take steps to control the manu- 
facture of morphine. But it was actually at the The Hague in 1912 that 
the first international narcotics convention was signed. The convention 
rea_ly only enunciated a number of principles: the production and distribu- 
tion of raw opium should be controlled by law; opium smoking was to be 
gradually suppressed; the manufacture, sale and use of manufactured nar- 
cot.cs (morphine and cocaine) were to be limited to medical and “legiti- 
maie” needs; the manufacturers and traders in such drugs should be sub- 
jected to a system of permits and recordings. 

Article 23 of the League Covenant provided that League Members should 
“entrust the League with the general supervision over agreements with re- 
gard to... the traffic in opium and other dangerous drugs.” Thus, the 
first League Assembly created an Advisory Committee on the Traffic in 
Opium and Other Dangerous Drugs to assist the League Council. It was 
the job of the Committee to initiate various legislative actions. 

The Geneva Convention of 1925,° initiated by the League, required gov- 
errments to submit annual statistics concerning the production of opium 
and coca leaves, the manufacture, consumption and stocks of narcotic drugs, 
and quarterly reports on the import and export of drugs. On the assump- 
tioa that it would be much more difficult to misuse narcotics if each act of 
importation and exportation were subject to governmental approval, a sys- 
tern of import certificates and export authorizations was established; Że., 


* See also F. J. Klingberg, The Anti-Slavery Movement in England (Yale, 1926). 

€ International Opium Convention, The Hague, Jan. 23, 1912. 38 U.S. Stat. L. 1912, 
8 L.N. Treaty Series 187, 6 A.J.LL. Supp. 177 (1912). Numerous drug treaties are 
mentioned below. There is, of course, the problem of which countries have signed or 
have not signed each treaty. U.N. Doc. E/CN.7/504, a Note by the Secretary Gen- 
ergl, Annex I, is most useful as it lists the eleven treaties and protocols from 1912 to 1961 
and the countries adhering thereto. 

* International Opium Convention, signed at Geneva Feb. 19, 1925, 81 L.N. Treaty 
Series 317; 23 A.J.LL. Supp. 135 (1929). 
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exports are contingent upon certification by the government of an import- 
ing company that the drugs in question are needed for medical and scien- 
tific purposes. The statistics were submitted by governments to a new or- 
gan, the Permanent Central Opium Board (P.C.O.B.) composed of eight 
independent experts serving not as governmental representatives but in their 
personal capacity. 

In 1931 the Convention for “Limiting the Manufacture and Regulating 
the Distribution of Narcotic Drugs” * introduced a new estimates system in 
an effort to carry out the principle of limiting the manufacture of, and trade 
in, narcotic drugs to medical and scientific purposes. Each country was 
to furnish annual advance estimates of narcotics needed for these purposes. 
These estimates were binding and determined the maximum amounts to be 
manufactured or imported in a given year. They were to be examined by 
a body of experts, the Drug Supervisory Body, which would publish an an- 
nual statement of estimates, and even was authorized to establish estimates 
for those countries which failed to furnish them whether or not they were 
parties to the 1931 Convention. The Opium Board was to have the power 
to embargo imports which would exceed the estimates. Thus for the first 
time the principles of a planned economy on a world scale for a particular 
industry were introduced.?? 

One loophole in the new system was the ineffectiveness of sanctions in 
dealing with traffickers. The Convention of 1936 for the Suppression of 
Illicit Traffic 1 tried to obligate the contracting parties to adopt in their 
penal systems principles aimed at deterring traffickers. All countries were 
to impose strong penalties, prison opposed to fines; to punish all kinds of 
participation in these criminal acts such as conspiracy, attempts and, prefer- 
ably, also preparatory acts; to apply the principle of universality in their 
criminal law dealing with narcotic offenses, i.e. punish persons whether 
nationals or foreigners who commit these offenses in any part of the world, 
and also consider offenders as subject to extradition in appropriate cases. 
Actually the 1936 Convention in the sensitive area of international criminal 
law limited itself to the formulation of general principles. A number of 
states did not sign it. 

Immediately after World War II, the United Nations took the initiative 
in re-establishing full operation of the control system. At its first session in 
1946 the Economic and Social Council created the Commission on Nar- 
cotic Drugs as one of its functional commissions to carry out, inter alia, the 
functions of the old League Committee. Furthermore, a Protocol signed 


10 International Convention for Limiting the Manufecture and Regulating the Dis- 
tribution of Narcotic Drugs, signed at Geneva July 13, 1931, 139 L.N. Treaty Series 301, 
48 Stat. 1543, 28 A.J.I.L. Supp. 21 (1934); see Q. Wright, “The Narcotics Convention 
of 1931,” 28 AJ.LL. 475 (1934). 

11 This power was never used. See below. 

12 18 Bulletin on Narcotics 11 (No. 1, 1966). 

18 Convention of 1936 for the Suppression of the Illicit Traffic in Dangerous Drugs, 
signed at Geneva Feb. 11, 1936, 198 L.N. Treaty Series 229; see J. G. Starke, “The 
Convention of 1936 for the Suppression of the Illicit Traffic in Dangerous Drugs,” 31 
A.J.LL. 31 (1937). 


314 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 64 


in 1946™ transferred to the United Nations the functions previously exer- 
cised by the League under the prewar narcctics treaties. Incidently, this 
protocol was a model for the various instruments transferring to the United 
Natzons powers and functions exercised by the League of Nations in vari- 
ous technical fields!" The Commission moved immediately to deal with 
the increasing problem of synthetic narcotic drugs. Since the existing con- 
venions provided no way of placing addiction-producing synthetic drugs 
under full international control with a binding effect on states, the Com- 
mission took the initiative which led to the Paris Protocol of 1948.8 Each 
party to it is obliged to inform the Secretary General of any drug used, or 
capable of being used for medical or scientific purposes, and not coming 
within the scope of the 1931 Convention, which the party considers capable 
of abuses. The Secretary General then communicates this opinion to the 
other parties as well as to the Commission and W.H.O. W.H.O. must then 
decide whether the drug is addiction-forming. The Secretary General then 
tells states and the Commissicn of this decision, and then the parties must 
subject the drug to appropriate control. The Commission can take interim 
measures to place such a drug under provisional control. 

The Commission next tackled the problem of actually limiting to medical 
and scientific purposes the production of raw opium—the most important 
rav7 material in terms of the manufacture of narcotics found in the illicit 
trafic. An international monapoly was proposed. But the principal opium- 
producing and drug-manufacturing countries could not reach agreement on 
three key points: the price cf opium (since controlled production would 
force prices up), international inspection, and financing the monopoly. 
Thus the idea of an international opium monopoly failed. Instead, the 
French proposal of achieving the limitation of opium production by indirect 
means was accepted in the Opium Protocol of 1953.17 The aim was to limit 
opium production with a view to equating the amounts harvested to the 
amounts needed for medical and scientific purposes. The number of states 
which would be permitted to produce opium for export would be limited 
to seven, ie., Bulgaria, Greece, Iran, Turkey, India, U.S.S.R. and Yugo- 
slavia. Each other country could only produce opium for its domestic 
needs. Control on the national level would take the form of a national 
monopoly with the licensing of poppy farmers and the specifying of areas 
which may be cultivated. On the international level, a system of estimates 
of the area to be cultivated, of the opium harvest and of opium require- 


14 1946 Protocol, 12 U.N. Treaty Series 180, T.1.A.S., Nos. 1671 and 1859. 

18 See Hungdah Chiu, “Succession in International Organisations,” 14 Int. and Comp. 
Lew Q. 83 (1965); also D. P. Myers, “Liquidation of League of Nations Functions,” 42 
AJ.LL. 320, at 338 (1948). 

18 Protocol signed at Paris, 1948, 44 U.N. Treaty Series 277, T.I.A.S., No. 2308. 

1% Protocol for Limiting and Regulating the Cultivation of the Poppy Plant, the Pro- 
duction of International and Wholesale Trade in, and the Use of, Opium, signed at New 
York on June 23, 1953, U.N. Doc. E/N.T./8. Is this Protocol still alive after:the 1961 
Single Convention? See Memorandum of the Office of the Legal Adviser, U. S. Dept. 
of State, “The Continued Application of the 1953 Opium Protocol,” 57 A.J.1.L. 896 
(1963). 
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ments would enable the Drug Supervisory Body (D.S.B.) to advise the 
governments concerned as to the desirable size of the opium crop, and a 
system of statistical returns would enable the Permanent Central Opium 
Board (P.C.O.B.) to supervise. This is called the “maximum stocks” de- 
vice, i.e., the goal is limitation of production, but the method is the indirect 
one of setting a maximum size for opium stocks that a country might hold, 
statistical returns being used to verify the stock level. The P.C.O.B. was 
also authorized to arrange a local inquiry if it thought that a gravely un- 
satisfactory opium situation existed in a country (but only with the express 
consent of the. government concerned). In extreme cases, the P.C.O.B. 
could recommend or impose an import and/or export embargo on opium, 
but the rights of the country concerned would be protected by procedural 
guarantee. Before the Protocol came into effect three of the seven states 
producing opium for export had to ratify or accede to it and this did not 
finally happen until Greece ratified in 1963. But Bulgaria, the Soviet Un- 
ion and Yugoslavia are not parties. Perhaps the greatest contribution of 
the 1953 Protocol was its effect on the shaping of the 1961 Convention. 

Thus there appears a pattern in the building up of international control. 
An empirical method was followed, the various problems, in order of ur- 
gency and as soon as governments and public opinion were ready, were 
dealt with. As a result, each successive convention brought forward 
stricter regulations and advances in international law. But also there were 
overlapping and inconsistencies in nine treaties and the complicated ma- 
chinery of our drug bodies. The Commission under the Economic and 
Social Council, the Permanent Central Opium Board (P.C.O.B.), the Drug 
Supervisory Body (D.S.B.) and the World Health Organization (W.H.O.) 
all had distinct but related functions; but, having derived their authorities 
from different agreements, they had their own secretariats, and confronted 
nations with the necessity of discharging responsibilities to a number of 
different organizations. 


IV. Tre SIncLE CONVENTION oF 196] 18 


The Commission on Narcotic Drugs first considered the question of a 
single convention in 1948; 1? ten years later work was completed on the 
preparatory draft which became the working paper for the plenipotentiary 
conference. In 1961 a Conference was held, which included all the major 
Powers except Communist China, the important drug-manufacturing states, 
the principal opium, coca bush and cannabis producing states and most 
of those states which have centers of illicit traffic. In all, 73 states plus 


18 The Single Convention of 1961 on Narcotic Drugs, U.N. Doe. E/Conf./31/22; 
H.M.S.O. Cmnd. 1580 (U.K.); 520 U.N. Treaty Series 204; T.I.A.S., No. 6298. See 
also Gregg, “The Single Convention,” 16 Food, Drug and Cosm. L.J. 187 (1961); A. 
Lande, “The Single Convention,” 16 Int. Organization 776 (1962); Goodrich, “New 
Trends in Narcotic Drugs,” Int. Conciliation No. 530 (1960); and for Report of U. S. 
Acting Secretary of State, see 61 A.J.I.L. 802 (1967). 

19 For a brief account of the earlier efforts to draft a single convention, see Engel, 
“Integration of International Legislation,” 45 A.J.I.L. 770 (1951). 
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the Permanent Central Opium Board, the Drug Supervisory Body, the 
World Health Organization, the Food and Agriculture Organization and 
INTERPOL had accredited representatives at the Conference. As a re- 
sult the convention which was adopted can be said to reflect a universal 
consensus. 

The scope of the Single Convention is defined in clauses providing for 
different control regimes for different drugs, depending on their properties. 
Theze are four schedules or lists, but in fact two main ones listing the drugs 
under control. All the articles specifying control measures apply to Sched- 
ule I, and Schedule II singles out four drugs already in Schedule I for spe- 
cial recommendations. Schedule II drugs ar2 subject to the same control 
measures, with some exceptions in respect to retail trade. Schedule III 
drugs have even more exceptions (see Article 2). Provision is also made 
for altering the scope of control by adding drugs to any of the several 
regimes or transferring drugs from one regime to another (Article 3). 
Power is granted to the Commission to determine whether a new drug 
should be subject to control, and if sc, to what schedule. A party or 
W.H.O. notifies the Secretary General about a drug, and if it is not already 
under Schedule I or II, he sends the notification to the Commission which, 
if the notification was sent by a party to the Secretary General, refers it to 
W.H.O., which may find the substance “liable to similar abuse and produc- 
tive of similar ill effects as the drugs in Schedules I or II”; if not, they may 
stil] put it in Schedule III, which is more for preparations of drugs. IE so, 
anc. these ill effects are not offset by therapeutic effects, the Commission 
ma‘ put the drug also in Schedule IV.”° 

Article 4 requires the parties to take all necessary steps to limit the 
production of drugs therein exclusively to medical and scientific purposes. 
Th:s is the most forthright statement in fifty years of drug legislation. 

One of the central features of the Single Convention is a simplified in- 
ternational control machinery. The Conference consolidated the P.C.O.B. 
and the D.S.B. and designated the new organ the International Narcotics 
Control Board. The new Board will still be distinct from the policy-mak- 
ing organ in the field, the Commission on Narcotic Drugs. The Board will 
be responsible for administering the estimates system and the system of 
statistical returns, and began operation on March 2, 1968. 

Jere it is necessary to digress in order to outline the make-up and func- 
tions of the two drug organs: 


‘1) The Commission on Narcotic Drugs 


In 1946 the Commission was the first of several commissions within the 
U.N. system to be given permanent status by the parent Economic and 


20 For a recent picture of how this works in practice, see Implementation of the Nar- 
cocs Treaties and International Control—a Note by the Secretary-General, Doc. E/ 
CN.7/504, pars. 12 and 13. For a continuing picture, see Bulletin on Narcotics Control, 
a J.N. quarterly. 
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Social Council. Members are to be elected from among the Members of 
the United Nations and of the specialized agencies and the parties to the 
Single Convention (e.g., Switzerland and Germany are members) for a 
term of three years. At present there are 24 members who represent the 
producing, manufacturing, and addiction-problem countries. Members 
are representatives of their governments. In addition a number of coun- 
tries concerned with specific subjects to be taken up by the Commission, as 
well as a number of specialized agencies and international organizations 
(including the W.H.O., the Anti-Narcotics Bureau of the League of Arab 
States, INTERPOL, and INCB) send observers. In addition to observers 
being invited to its meetings, the Commission tries to associate governments 
with its work by asking them, for instance, to provide information sought 
through special questionnaires (e.g., the one on drug addiction sent out in 
1947) or by country surveys (the studies on cannabis), or by asking for 
comments on draft treaties before finalizing them (e.g., the Single Conven- 
tion drafts), and, finally, by asking them for information of a general or 
technical nature (a case in point being the question of drug-taking and 
road accidents ).*4 

The 1968 agenda of the Commission included: implementation of nar- 
cotics treaties and international control, illicit traffic, abuse of drugs in 
economic and social aspects, research in opium and cannabis, questions re- 
lating to the control of psychotropic substances not under international 
control (barbiturates, tranquilizers, amphetamines, etc.) and technical co- 
operation in narcotics control.” This corresponds to the aims of the Com- 
mission as set out in Article 8 of the Single Convention. Expenses are 
borne by the United Nations, non-member parties being assessed by the 
General Assembly (Article 6, Single Convention). Decisions of the Com- 
mission are reviewable by the Council or General Assembly (Article 7). 


(2) The International Narcotics Control Board (INCB) 


The Board is not a U.N.-created body like the Commission, but it is a 
creature of the narcotics treaties, since it is a combination of the P.C.O.B. 
and the D.S.B. Articles 9 and 10 of the Single Convention provide that 
the Board is to consist of eleven members, elected by the Economic and 
Social Council for a three-year term as follows: three out of five from a 
list nominated by W.H.O., and eight from a list nominated by U.N. Mem- 
bers and parties to the Single Convention who are not Members. It is 


21 ECOSOC resolution, Feb. 18, 1946. 

22 See ECOSOC Res, 845, Part 2 (XXXII). For text of this resolution see 1961 U.N. 
Year Book 396. 

23 Members of the Commission as of 22nd Session held at Geneva, Jan. 8~26, 1968, 
who are to remain until 1971, are as follows: Brazil, Canada, China, Dominican Repub- 
lic, Federal Republic of Germany, France, Ghana, Hungary, India, Iran, Jamaica, Japan, 
Mexico, Morocco, Nigeria, Peru, Republic of Korea, Switzerland, Turkey, U.S.S.R., 
U.A.B., U. S., U.K. and Yugoslavia. 

24 “20 Years of Narcotics Control Under the U.N.,” 18 Bulletin on Narcotics, No. 1 
(1966). 

25 Press Release SOC/NAR/36, 1968. 
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hoped that this formula will result in a board of “technical competence, 
impartiality and disinterestedress.” The Board meets at least twice yearly. 

The Board is entrusted with enforcing the provisions of the convention. 
However, unlike the draft proposals, the enforcement powers are mild and 
based on the precedents of earlier treaties. The Board asks both parties 
and non-parties for estimates of drug requirements and existing stocks and 
stazistics of production, consumption and seizures each year, and by Arti- 
cle 12(3), if estimates are not forthcoming, the Board can fix them. Among 
the “weapons” the Board has are requests for information and for explana- 
tioas, public declarations that a party has violated its obligations, and, under 
Aricle 14(2), a recommendation to parties that they impose embargoes on 
imports and exports against an offending country. The draft proposal that 
the embargo be mandatory was rejected by the Conference. It can be seen 
that the two drug bodies, although distinct, work closely together. 

The drug control system is essentially decentralized and therefore many 
of the articles in the Single Convention deal with the responsibilities of 
stetes. Drawing on the earlier conventions, the drafters required states to 
supply a variety of information to the Secretary General (annual reports, 
texts of their laws and regulations concerning narcotics, details of illicit 
traffic); detailed statistical material to the INCB (reproduction, consump- 
tion, manufacturing, imports, exports, confiscations, stocks); and estimates 
to the INCB (re quantities cf dangerous drugs to be produced, consumed, 
used in manufacturing, held es stocks).2° In addition, the Single Convention 
reiterates the provisions of the 1931 Convention requiring that the manu- 
fecture and importation of drugs be limited to maximum levels computed 
on the basis of estimated requirements for a variety of purposes (Article 
2). States are also required to establish licensing systems and to control 
trade by means of a system of export and import authorizations based on 
the pattern of the 1925 Convention; i.e., before getting an export authoriza- 
tion, one needs an import certificate from the other country.” A third 
country is not to permit drugs to pass through its territory without a copy 
of the export authorization. The convention merely recommends that all 
printed material relevant to drugs indicate their international non-propri- 
eiary names. 

Article 32 is a new provision which exempts narcotics in first-aid kits 
aboard trains, ships and aircraft from the normal slow functioning of the 
import and export authorization system. 

As mentioned already, Article 4 limits the production of the named drugs 
exclusively to medical and scientific purposes. Thus, Articles 22-28 deal 
with the obligation of states in respect to opium, coca Jeaves and cannabis— 
the raw materials of the controlled drugs, and the agricultural processes by 
which they are produced. Parties which permit the cultivation of the 
poppy for the production cf opium are required to establish and maintain 
national opium agencies. These agencies are to designate areas in which 


28 See Arts. 17-20. 27 See Arts. 30 and 31. 
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the opium poppy may be cultivated, to license cultivators, to receive all 
crops harvested, and to exercise the exclusive right of importing, exporting, 
wholesale trading and maintaining stocks of opium. It will be noted that 
controls on production are largely indirect; there are no provisions for the 
assignments of quotas or ceilings on production. On the thorny question 
of the limitation of the number of opium-producing states, the Third Draft 
had named the same seven countries as the 1953 Protocol, plus Afghanistan; 
but the Conference compromised. By Article 24 only the opium-exporting 
states as of January 1, 1961, can continue, while new producers would re- 
quire the consent of the Council to enter the market; but any country 
could begin producing for export a maximum of five tons per year without 
the Council’s consent, providing it gave prior notice to the INCB, which 
could only recommend that the country not start production. Parties to 
the convention agree to import opium only from states which maintain ade- 
quate production control standards. States which cultivate coca bush and 
cannabis must apply to them the same system of controls as is required for 
opium (Articles 26, 27 and 28). Cultivators of poppy straw were required 
by the Third Draft to impose the same regimen as for opium, but the con- 
vention in Article 25 is more limited: to adopt such measures as will pre- 
vent the production of opium from poppies cultivated. for other purposes, 
to regulate the manufacture of narcotic substances from poppy straw, and 
to subject imports and exports of straw to a licensing system. 

The measures which the Single Convention enumerates for dealing with 
the illicit traffickers are generally mild and carefully phrased to avoid 
conflict with different legal systems. Parties undertake to adopt such mea- 
sures as will ensure that several specified offenses will be punishable on a 
scale commensurate with the seriousness of the offense. A section on extra- 
dition is included, which would make certain of these offenses extraditable 
crimes. However, it is made quite clear that all of these requirements are 
subject to constitutional limitations and domestic law (Articles 35-36). 

A new subject in drug treaty law concerns the treatment of addicts. By 
Article 38 parties are to give special attention to the provision of facilities 
for medical treatment, care and rehabilitation of addicts. All facets of the 
drug problem, it seems, are within the collective control effort. 

Although the convention specifies that narcotic drugs shall be used only 
for medical and scientific purposes, it was necessary to include transitional 
devices which permit non-medical or quasi-medical use of several narcotic 
substances for limited periods of time. For example, the quasi-medical 
use of opium shall be permitted for 15 years; the habit of chewing the coca 
leaf shall be permitted for 25 years and cannabis may be used in indigenous 
medicine for a period not to exceed 25 years. These periods are spelled 
out in Article 49 on Transitional Reservations. 

Parties are to settle any disputes over the convention by negotiation, medi- 
ation, etc., and if that fails, the dispute “shall be referred to the International 
Court of Justice for decision” (Article 48(2)). This clause has caused some 
reservations in the list of ratifications, including those of the U.S.S.R. Pre- 
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sumably one party to the dispute—and that is by no means so clear-—could 
refer the dispute to the International Court of Justice against the objections 
of the others for a binding “decision.” The clause is really more theoretical 
than real, as there have been no recorded cases, and perhaps it would have 
been wiser, seeing that I.C.J. decisions in prectical terms only have a moral 
force anyway, to have given the Secretary General the right to refer a dis- 
pute for a Court opinion only. 

Amendments of the actual convention, as opposed to amending the sched- 
ules of drugs, which is done by W.H.O. and the Commission, can be made 
on a proposal by one party with no objections from any of the others; or 
by a conference called by ECOSOC (Article 47). So far there have been 
no amendments, although it has been considered and apparently rejected 
that the measures to control psychotropic drugs could be added to the Sin- 
gle Convention by way of amendment. 

Although the Single Convention at first blush seems fairly broad, it is 
considerably less ambitious in its final form than the draft submitted to the 
Conference. Seven changes are of particular importance because they 
indicate how far states were prepared to go for the present: 


l. The original draft provided for the mandatory prohibition of drugs 
like heroin which seemed particularly dangerous and of little medical im- 
portance. This was dropped on the grounds that it could impede medical 
progress and the matter was to be one of national decision. 

2. The proposal that the Board be empowered to undertake a local in- 
quiry and to impose a mandatory embargo as its most severe sanction was 
dropped, since the Soviet bloc took the view that both a local inquiry and 
a mandatory embargo were violations of national sovereignty, and even the 
P.C.O.B. itself, which had never used its authority to recommend an em- 
bargo, questioned the wisdom of overstressing the judicial nature of the 
Board’s responsibility.?* 

3. As well as furnishing estimates of drug requirements, governments 
were requested to give estimates of areas to be cultivated and quantities 
to be harvested. The latter was dropped, since it was burdensome and the 
utility of such statistics was unpredictable. 

4, Traditionally, morphine has been extracted from the coagulated juices 
of the opium poppy; but in recent years large amounts have been extracted 
from poppy straw; ie., the dried poppy capsule and upper part of the poppy 
stem. The proposal to apply a regime similar to opium to the production 
of poppy straw was rejected on the grounds that straw is only a by-product, 
that it is impractical to use it for the illicit manufacture of morphine, and 
that it would be difficult to control on the farm level. 

5. As has been pointed out already, the idea of a closed list of producers 
of opium was rejected, as states like the United Kingdom feared that a 
closed list of exporters could conceivably lead to serious drug shortages 


28 Gregg, “The Single Convention, loc. cit 204. See also, by the same author, “The 
U.N, and the Opium Problem,” 13 Int. and Comp. Law Q. 96 (1964). 
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and the proposal tended to freeze trade in drug raw materials into the eco- 
nomic pattern of the 1950's.” 

6. Yielding to the Soviet view, the Conference deleted provisions for lim- 
iting stocks. 

7. Numerous states, including the United States, would not accept man- 
datory obligations to use counterfoil books in the writing of prescriptions 
or to require that all written material pertaining to drugs carry the recog- 
nized international non-proprietary name. ‘These requirements were there- 
fore altered to recommendations. 


V. CONCLUSIONS 


I. International narcotics control as developed in the earlier treaties and 
laid down in the Single Convention requires, first, control measures on the 
national scale, and secondly, measures which are truly international in the 
sense that they involve several organs and that they limit national freedom 
with respect to trade by requiring agreement on the quantum of such trade 
between buyer and seller country. This indirect approach, putting the 
principal responsibility for controlling narcotics on national governments, 
is reflected consistently in the treaties. 

2. The problem of narcotics is one of admitted international concern and 
it is largely technical in character; yet states are still reluctant to yield their 
responsibilities in legislative and administrative fields to international or- 
gans. State sovereignty is so jealously guarded that most states are un- 
willing to accept (a) an international monopoly with commercial authority, 
(b) strong sanctions, (c) inspection to determine compliance with drug 
treaty law, or (d) limitation of permissible stocks of drug raw materials. 
Of course, this is no new story in the history of international relations. 

3. Nevertheless, the international legislators are to be commended for 
their determination, flexibility and functional approach. The fact is that 
the “indirect approach,” involving the system of statistics, estimates, and 
import and export certificates, has cut the diversion of drugs from the licit 
trade to the illicit. The legislators have opted, wisely in the writer’s view, 
for getting a generally acceptable convention at the'cost of dropping more 
detailed provisions. Compare the 1961 Single Convention to the 1953 Pro- 
tocol. The United States, which should receive a great deal of praise for 
its continued support of drug legislation and for always hawkishly pushing 
for stricter controls, can nevertheless be criticized in this regard; for exam- 
ple, when the United States almost dug in its heels over its proposed closed 
list of producing countries. Compromises in order to reach a wide basis of 
agreement probably in the long run strengthen, not weaken, international 
control. 

4. The above is not to say that there are no detailed controls spelled out 
in the 1961 Single Convention. Indeed there is some control over the pro- 
duction of raw opium and there are specific dates for eliminating non-medi- 


29 See U.N. Doc. E/Conf. 34/1, p. 116. 
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cal usage. Countries like Iran which have abolished opium production 
ar2 being helped financially by the Commission. 

5. China will have to be invited to join the regime by ECOSOC, since 
ths treaty is not open. Opium production is illegal there, but in the past 
there has been large production and there is some evidence that opium from 
China finds its way into the illicit market.®° 

6. The humanitarian roots of the system are still there since, after all, 
the regime shows that moral principles have been translated into inter- 
nétional treaty law. There are lessons to be learned for an area which can 
perhaps be dubbed “International Welfare Law.” For example, the regime 
is set up to encourage, first, effective and adequate national control, and 
secondly, through the reporting of statistics etc. to put the transgressor na- 
tion in the glare of an international spotlight, hoping not all so unrealisti- 
cally that the growing force of international public opinion will have an 
effect. There is evidence as well, that while the thing starts with the sole 
aim of controlling certain named drugs, it pyramids into other concerns like 
the welfare of the addict himself, technical assistance programs, consulta- 
tions at first between police and customs people and then between doctors 
and scientists, and so on. 

7. The main problem at present in drug control is to get the psychotropic 
substances, ie. the barbiturates, amphetamines, L.S.D., ete., under inter- 
national control! As can be imagined there are great political problems 
in this area. Note that the producers will this time be the Western nations 
and their drug lobbies may prove as big a stumbling block to control mea- 
sures as poor opium farmers were in the past. Because it would be dif- 
cult to fit these substances properly into the control regime of the Single 
Convention, as the Commission was so informed at its 1968 meeting,®? we 
can expect, probably in 1970, a new Protocol to cover this area. The word- 
ing will likely follow that of many of the articles in the Single Convention 
since that convention has proved workable. 

8. The combination of the two organs—the Commission on Narcotic Drugs, 
policy oriented and within the U.N.-system, and the International Narcotics 
Control Board, more technical in character and a creature of the treaties— 
is an interesting example of different types of international institutions work- 
ing on the same problem. Other bodies as well are brought into the regime 


30 For discussion of opium production in China see U.N. Docs, E/CN.7/211 (1950), 
3/CN.7/232, Add. 2 (1952), E/CN.7/SR. 181, 182 (1952), ECOSOC Official Records, 
30th Sess., Supp. No. 9 (1960), pars. 93-121. 

31 The term psychotropic substance is to be understood to mean depressants and stimu- 
„ants of the central nervous system such as barbiturates, tranquilizers, amphetamines and 
also other substances, such as L.S.D., which create a hallucinogenic among other effects. 
The term excludes narcotic dregs which are covered by the international treaties, and 
also alcohol. 

82 For reasons why, see Doc. E/CN.7/509, Oct. 23, 1967. 

33 At its 23rd session, Jan. 15, 1969, the Commission adopted a draft protocol on the 
subject, which was submitted to governments for comment by June 30, 1969. For text 
of draft (U.N. Doc. E/4606/Fev. 1, Annex IV (May, 1969)), see 8 Int. Legal Ma- 
terials 769 (July, 1969). 
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either directly, like W.H.O. which examines and recommends that drugs be 
put in the control schedules, or indirectly, like INTERPOL and the Anti- 
Narcotics Bureau of the Arab League, which are continuously consulted. 
Once again here is the continuing growth and tairly smooth functioning of 
international institutions which are more social than political in purposes. 

9. Unquestionably, the regime on narcotic drugs has contributed to the 
development of international law. With over seventy countries involved, 
the universality of the regime is striking. The consolidation of many treat- 
ies into one is an advance, as well as an interesting lesson in the historical 
progression of a regime. Considering how national sovereignty is always 
so jealously guarded, the International Narcotics Control Board has fairly 
extraordinary powers for a technical body in requesting information, in get- 
ting and even fixing estimates, and in drawing public attention to delin- 
quent countries. The struggle to limit the production of certain drugs to 
medical and scientific purposes is worth noting. Perhaps lessons learned in 
achieving production contro] and in the import-export authorization system 
could be applied in other areas, e.g., to the control of the armament trade 
and even to the control of the production of nerve gases and germs. 

After almost sixty years of evolution the regime to control international 
narcotics transactions shows a distinct pattern, a functional one, and in the 
writers view, a realistic one. Through international agreement good do- 
mestic law can be obtained. For narcotics this means that, through similar 
systems of import-export authorizations, statistical gathering, production 
estimates, fairly similar penal laws, and some degree of production control, 
all clearly on a national! level, but tied into treaty obligations and the super- 
vision and suggestions of two international institutions, influence can be 
exerted over the nation which invites illicit traffic by inadequate control 
systems, and. thus enhance the welfare of all nations. Given the existing 
state system, this functional approach makes sense. 


REPORT ON 
THE SURVEY OF THE 
SOCIETY'S MEMBERSHIP 


At the direction of the Executive Council of the American Society of 
Ir-ternational Law, a questionnaire survey cf the membership was made in 
the Spring of 1969. This report summarizes the information and data re- 
ceived in 2,492 questionnaires returned. Over 55% of the Society’s mem- 
bers responded to the survey. 

Several tests were run to check on the reliability of the sample: distribu- 
tion by membership class, by geographic location, and by the date when 
members joined the Society. By these tests, the questionnaires returned 
provide an excellent sample. 

The discussion that follows is divided into four sections: “A Profile of the 
Societys Membership”; “Personal Involvement in Society Activities”; “Gen- 
eral Comments by Members on the Society and its Leadership”; and “Pub- 
lications, Annual and Regional Meetings, Membership Services.” 


A PROFLE or THE Socrery’s MEMBERSHIP 


While a common interest in international law binds the Society’s members 
together, the Society is a heterogeneous organization in terms of the pro- 
fassional identifications of its members, the age range, nationality, and 
geographical distribution. The Society has considered the diversity of its 
membership as a strength and has, in particular, sought to facilitate inter- 
communication among lawyers, scholars, end government officials through 
is publications, meetings and study panels. 

The professional identification of the total membership at the time of the 
survey is shown in the table below: 


PROFESSIONAL IDENTIFICATION OF SOCIETY MEMBERS 


(May 1969) 
Number Per Cent 

Practicing Lawyers 1,424 32% 
Teachers 1,247 28% 
Governmental and International 

Organization Officials 763 17% 
Business Officers 523 12% 
Students 808 18% 
Others 443 10% 
Total Members 4,476 100%* 


* Since some persons were, for example, both practicing lawyers and teachers, the 
totals of the classifications and of the percenteges exceed the number of members and 100%. 
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Membership in the Bar: 


The Society’s membership is not limited to members of the Bar. Of the 
Society’s total membership, approximately 60% are members of the Bar 
and 40% are not. Excluding Non-resident and- Student members, the 
figures are 73% and 27% respectively. Those who are not members of 
the Bar include teachers in political science departments (77% of such 
teachers), officers of business corporations (11% of such officers), govern- 
ment officials (38% of such officials), and others. 


How Old Are the Members? 


Nearly one half of the Society’s members are under 40 years of age; about 
one third of the members are under 40 years of age and not students. The 
breakdown of the 2,492 questionnaires by age of the respondents is shown 
in the following table: 


DISTRIBUTION OF THE SOCIETYS MEMBERSHIP BY AGE 
BASED UPON THE SURVEY DATA 


Members under 30 years of age 22% 
Members 30-39 years of age 26% 
Members 40-49 years of age 19% 
Members 50-59 years of age 16% 
Members 60 years of age and over 17% 


Where Members Live: 


Approximately four fifths of the members are U. S. nationals and one 
fifth are nationals of other countries.” 

Over 50% of the Society’s members live along the East Coast of the 
United States, 9% live along the West Coast, 16% live in between, and 
22% live in other countries. 


When Members Joined: 


61% of the Socity’s present members joined the Society after the 
beginning of 1963 when the Society’s expanded program was under way. 
Excluding Student members, 55% of the Society’s members joined in 
1963 or later years. 


PERSONAL INVOLVEMENT IN SOCIETY ACTIVITIES 


Approximately one fifth of those who returned questionnaires (504 out 
of 2,492) have been personally involved in the Society’s activities by serving 
as an elected officer, serving on a committee or study panel, writing an 
article, comment, note, or review for THe AMERICAN JOURNAL OF INTER- 
NATIONAL Law, or speaking on a panel at the Annual Meeting. It is 
calculated that slightly less than one fifth of all of the Society’s members 
have been involved in its activities. Excluding Student and Non-resident 


* About 20% of the members living abroad are U. S. nationals. About 6% of the 
members living in the United States at the time of the survey were of foreign nationality 
(frequently students or officials of their gov :rnments or international organizations). 
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members, one out of four members (28%) has been actively involved at 
some time in the Society’s activities.* 


PROFESSIONAL IDENTIFICATION OF 504 MremMBrers Wuo Have BEEN Activety INVOLVED 
IN THE Socrery Wuo RETURNEC QUESTIONNAIRES i 


(“Actively involved” is defined to mean that the member has served as an elected 
officer; has served on a committee or study panel; has written an article, comment, 
nate, or review for the Jounna.; or has been a speaker at the Annual Meeting.) 


5$% 


123 





3% 


6% 


The above diagram answers the question: What proportion of those who 
nave been “active” in the Society are practicing lawyers, teachers, govern- 
ment officials, etc? A related question is: What proportion of each of 
-hese groups within the Society’s total membership have been “actively 


* A somewhat higher proportion of those “actively involved” at the time of the survey 
returned questionnaires than did the membership as a whole: 67% of the current officers 
of the Society returned questionnaires, compared to 55% of the membership as a whole. 
This divergence is taken into account in the statements in the text. 

The definition of “active involvement,” while to a degree artificial, is based upon the 
questionnaire data. Attendance at the Annual Meeting or speaking from the floor at the 
Annual Meeting does not constitute “active invelvement” by this definition. However, 
those who regularly attend the Annual Meeting tend to be more involved than others. 
See page 330. 
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involved” in the Societys work? The table below answers the question 
as regards members resident in the United States. It might be noted that 
15% of Non-resident members who returned questionnaires met the defini- 
tion of “active involvement.” 


Percent or Resronpents Resipent IN U. S. ACTIVELY INVOLVED IN THE WORK 
or THE Socrery (GROUPED BY PROFESSIONAL ASSOCIATION) 


Law school teachers 50% 
Political science teachers 37% 
Officials of government agencies and international organizations 30% 
Private practice over 10 years 21% 
Private practice less than 10 years 10% 
Officials of business corporations 14% 
Students 3% 
Others 16% 


Excluding Student members, 11⁄4% of respondents who joined the 

Society in 1963 or later have been “actively involved.” 38% of those who 
joined before 1963 have been “actively involved.” The figures suggest 
that the Society has not done enough to involve its recent members in 
relation to their total numbers. 
. Notwithstanding the comment in the foregoing paragraph, a significant 
proportion of those “actively involved” are younger and recent members. 
29% of the “actively involved” members who returned questionnaires joined 
the Society in 1963 or later. 28% of the “actively involved” were under 
40 years of age at the time of the survey. The problem, which should be 
approached as a challenge to be welcomed, is that a very large number of 
the Society’s members are young and have recently joined. If the needs of 
these persons are to be met, their proportionate representation among the 
“actively involved” will have to increase substantially and the range of 
opportunities for participation will have to be enlarged. 

27% of respondents who serve or have served on committees or study 
panels were under 40 years of age at the time of the survey. 26% of 
respondents who serve or have served on committees or study panels joined 
the Society in 1963 or later. 

To supplement the survey data, an analysis was made of the JOURNAL 
and Procerpines to learn the extent to which younger persons have been 
involved as authors or participants. 76 persons in their 20’s or 30’s at the 
time of the survey had written articles cr comments published in Tur 
AMERICAN JOURNAL OF INTERNATIONAL LAw or had spoken on panels at the 
Society's Annual Meetings during the five-year period 1965 through 1969. 
These 76 individuals represent 27% of the total of approximately 280 
authors and speakers. (The number of those who were under 40 years 
of age when they made their contributions would of course be larger. 
The figures do not take into account reporters of Annual Meeting panels, 
almost all of whom have been under 40.) 

A substantial percentage of the speakers at regional meetings of the 
Society were under 40 years of age. 
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Elected Officers: 


For the purpose of this survey, “elected officers” were defined to include 
persons who had held the office of President, Vice President, Secretary, 
Treasurer, or had served on the Executive Council, the Board of Review and 
Development, or the editorial board of the Journau. The responses should 
be reasonably accurate, since members of the Society’s staff checked the 
“yes” box for most of those to whom it applied before the questionnaires 
were mailed out and the returned questionnaires were carefully checked. 
At the time of the survey, 71 persons were currently “officers” by this defini- 
tion, and 48 of them returned questionnaires. 40 persons not currently 
officers, who had served previously, returned questionnaires. 

4% (88) of all respondents had served as elected officers. Excluding 
Student and Non-resident members, the figure is 5% (one in twenty). 

One out of 12 (8%) of political science teachers have served as elected 
officers, 6% of law school teachers have so served, and only 4% of govern- 
mental and international organization officials have so served, and less than 
4% of practicing lawyers. 

The Societys members, with the exception of Non-resident members, 
have been reasonably represented geographically by the officers. In relation 
to the number of members in those areas, the Midwest, Mountain States, 
and West Coast of the country have been reasonably or “over-represented.” 
In terms of the number of members, the New York area has been under- 
represented. Washington, D.C., is slightly over-represented, as might be 
expected, since the headquarters are in that city. Only 1% of Non-resident 
members are, or have ever been, officers. 

In terms of professional association, the pattern is roughly similar to 
that shown by the diagram on page 326 of the more broadly defined group 
of those “actively involved.” Two thirds of those who are or have been 
cfficers are members of the Bar and one third are not. 

The most striking characteristic of the officers is that they are the “older 
bunch” in terms of seniority in the Society. 56 of the 88 persons who are 
or have been officers, who returned questionnaires, joined the Society before 
1950. Only seven of the 48 current officers returning questionnaires were 
under 40 years of age; also, all but seven of the 48 had been members of 
the Society for over ten years. Only two officers returning questionnaires 
joined in 1963 or later, a period during which 61% of the entire member- 
ship joined. 

The proportion of the Society’s “elected officers” who belong to other or- 
ganizations is much higher than for the membership as a whole. 45% of 
those who have been elected officers belong to the International Law Asso- 
ciation, compared to 19% for the membership as a whole. 47% belong to 
the A.B.A. Section of International and Comparative Law, compared to 27% 
of the membership as a whole. 32% belong to the American Political 
Science Association, compared to 17%. ‘These interlocking memberships 
assist the Society in maintaining contact with other professional associations. 

As might be expected, the officers’ record of attendance at annual and 
regional meetings is better than that of the membership as a whole. Three 
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out of four usually attend the Annual Meeting. Approximately the same 
proportion have attended. at least one regional meeting. 

As also might be expected, “elected officers” have a good record of par- 
ticipation in other Society activities: 85% have served on a committee or 
a study panel, 60% have written a piece for the JournaL, 71% have spoken 
at the Annual Meeting. 


Authors of Journau Articles: 


9% of respondents to the survey had written an article, note, or comment 
for the JournnaL. About one out of five teachers had written an article, 
note, or comment that was published in the Journau: 18% of law school 
teachers; 20% of political science teachers. The percentages for officials 
of governments and international organizations is 11%; and for practicing 
lawyers, 5%. 

The number of persons under 40 years of age who have written articles, 
notes, or comments for the JouRNAL is reported at page 327. 

Fewer persons had reviewed books for the Journau than had written an 
article, note, or comment: 7% compared to 9%. 23% of political science 
teachers had written reviews for the JounnaL, 15% of law school teachers, 
and less than one in 25 (4%) of practicing lawyers or officials. 

In reply to the question, “Would you be interested in reviewing books 
for the JouRNAL?” over five times as many persons said “yes” as have ever 
reviewed a book for the Journa. The responses break down as follows: 


Interested 
Have Written in Writing 
a Review a Review 
% % 


Political science teachers 23 
Law school teachers 15 
Officials (Govt. and Int. Org.) 8 44 
Practicing lawyers (less than 10 years) 3 
Practicing lawyers (more than 10 years) 4 
3 
6 


Businessmen 33 
Students 38 
Others 39 


The questionnaire asked those who were interested in reviewing books 
to specify subjects and languages. The individual replies have been or- 
ganized and filed, and have been made available to the Book Review Editor 
of the JOURNAL. 


Panelists at Annual Meetings: 


8% of all respondents had spoken at some time on a panel at the Annual 
Meeting and 14% had spoken from the floor. (These figures compare to 
9% who had written an article, note, or comment for the Journat.) The 
detailed figures are as follows: 
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ANNUAL MEETING 
Spoke Spoke 











Usually on from 
attend panel floor 
Annual at some at some 

Meeting time time 
% % % 
Political science teachers 3 18 27 
Law school teachers 27 16 22 
Officials (Govt. and Int. Org.) 27 8 15 
Practicing lawyers (more than 10 years) ll 6 13 
Practicing lawyers (less than 10 years) 14 2 9 
Businessmen 10 3 11 
Students 15 — 4 
Others 19 7 11 


The figures suggest that over time the opportunity may be afforded to a 
large proportion of members who wish to speak at the Annual Meeting to 
doso. A check was made of those who said they usually attend the Annual 
Meeting: 25% had spoken on a panel, and 49% had spoken from the floor 
at some time. 

Excluding the large number of members from Washington, D.C., Mary- 
land, Virginia, and Southeastern States who attend the Annual Meeting, the 
ratio between the number of persons who usually attend the Annual Meet- 
ing and the number who have ever spoken on a panel is about 2 to 1. This 
remains relatively constant geographically throughout the United States, 
‘Thus, while the number of New Englanders who have been speakers may 
seem high, the number from that area who regularly attend the meeting 
is also proportionally high. In the case of members resident outside the 
United States, the number who have ever been speakers (slightly over 4%) 
happens to equal the number who usually attend. 

It is interesting to note that those who usually attend the Annual Meet- 
ing score considerably above average on oher indexes of participation: 


% of those who 
% of all usualiy attend 
respondents Annual Meeting 
Spoke at Annual Meeting panel 8 25 
Spoke from floor at Annual Meeting 14 49 
Attended regional meeting 22 42 
Served as elected officers 9 14 
Served on committee or study panel i2 34 
Read at least one article in each 
JOURNAL issue 32 86 
Written article, note, cr comment 
for JOURNAL 9 26 
Reviewed book for JOURNAL 7 22 
Personally subscribe to I.L.M. 15 23 


Personally subscribe or institution 
subscribes to LL.M. 53 70 
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The involvement of persons under 40 as speakers at the Annual Meeting 
is discussed at page 327. 


Committees and Study Panels: 


302 (12%) of members returning questionnaires stated that they had 
served on a Society committee or study panel. A substantial proportion of 
members of committees and study panels are younger and newer members. 
27% of those who are now serving or have previously served on a commit- 
tee or panel were under 40 years of age at the time of the survey. 26% 
joined the Society in 1963 or later. 

Excluding those who are Student members, only 6% of members who 
joined in 1963 or later have ever served on a committee or study panel. 
23% of those who joined the Society prior to 1963 have served. These 
figures from the questionnaire survey raise the question whether the Society 
is doing enough to involve its recent members, and enough to involve its 
older members as well, in terms of their total numbers. 

On committees and panels, New Englanders and Washingtonians are 
slightly “over-represented.” Otherwise the proportion is not significantly 
affected by geography-—it runs from 10-12% in various zip code regions. 
5% of foreign members are serving or have served on committees or study 
panels. 


Those Who Wish to be Involved Who Have Not Previously Been Active: 


936 persons who have never been officers or served on a committee or 
panel, have never written anything that appeared in the Journat, and have 
never been panelists at the Annual Meeting, said they would like to serve 
on a study panel. What are the characteristics of this group? 

First, they are by and large young and recent members of the Society. 
Only 6% are over 60 years of age, while 29% of the “actively involved” 
group are over 60. Secondly, 76% joined the Society in 1963 or after. Al- 
most one half are in private practice or are officers of a business corporation. 
(Reference to the table on page 327 will indicate that, in terms of their 
numbers within the Society, private practitioners and businessmen are 
under-represented among the “involved.” ) 

Interestingly, the 936 are among the most attentive readers of the JouRNAL. 
88% usually read at least one lead article in each issue, compared to a 
figure of 80% for those who are “involved.” About the same percent are 
members of the Bar as those who are “involved.” The proportion of those 
who belong to the A.B.A. Section of International and Comparative Law and 
to the American Political Science Association approaches the proportion of 
the “involved” (A.B.A.: 30% and 33%; A.P.S.A.: 17% and 26%, respec- 
tively). They are only half as likely as those “involved” to belong to the 
International Law Association; they are also less likely to belong to the 
World Peace Through Law Center, or other organizations. They are less 
likely than the “involved” to have attended the Annual Meeting or regional 
meetings. 
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75% (603) of those who want to be involved and are not, are under 40 
years of age. Only 185 (177 in the U. S.) of these 603 are students; the 
rest are younger persons who, to judge from written responses, may feel 
“out of it,” as far as the Society is concerned. 173 (18%) of the 936 persons 
live abroad and it may be unrealistic to seek to involve substantial numbers 
of -hem in panels.* But the 586 in the United States who are not students 
deserve attention. 

The statistics noted would appear to indicate that the uninvolved have a 
serious interest in the international legal field, and their desires to serve on 
study panels should on their face be taken as serious rather than casual 
expressions of interest. 

One of the noticeable things about the interests expressed, whether taken 
individually, grouped into 150 categories, or in 50 categories, or less, is 
their traditional character. They evoke very little that is novel or sugges- 
tions that would be excitingly new to the Board of Review and Develop- 
ment. Most persons simply listed broad subject areas. Perhaps this was to 
be expected when the question simply asked “What subjects are of particular 
interest to you?” Nevertheless, the information from the questionnaires 
should be useful in considering persons to be involved in a study, once the 
Bcard of Review has selected a topic. The replies will probably not be 
very useful in suggesting ideas for new panels to the Board. Some persons 
listed existing panels of the Board. Efforts should be made to inform these 
persons of the work of those panels. 

The Society’s staff will note the interests expressed by individual re- 
spondents. The expressions of interest in the questionnaires have already 
been consulted in connection with the formation of new study panels and 
this practice should continue. Efforts may also be made to identify research 
projects that younger members could undertake. 


GENERAL COMMENTS BY MEMBERS ON THE SOCIETY AND ITS LEADERSHIP 


The last question on the questionnaire asked: “Please give us your criti- 
cism of the Society’s structure and work, and, particularly, your suggestions 
for changes in the Society's program, publications, methods, and subjects 
of work.” 

644 persons responded to the question, which was the only one calling 
far a written response of more than a few words. The covering letter had 
said, “If your time is particularly limited, please do not trouble to answer 
tke last question.” A large number of the 2,492 persons who returned ques- 
tionnaires obviously found their time limited or did not feel moved to 
criticize or comment. 

Many of the comments dealt with publications, the Annual Meeting, and 
regional meetings. These comments have been taken into account in the 
sections of this report dealing with those aspects of the Society’s program. 
Here we report general comments on the Society’s program and its leader- 
ship. 

* 64% of the 936 persons seid they were interested in reviewing books for the 


JournaL, something they had never done. This is an activity in which Non-resident 
members can take part. 
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General Expressions of Praise: 


Over 200 persons, more than one third of those who responded to the 
question, expressed their general pleasure with the Society’s work. The 
comments took such forms as “Society is doing an outstanding job,” “A.S.LL. 


activities increasingly adventurous and exciting,” “Seems O.K.,” or “Too re- 


cent a member to comment.” Since the question called for criticism and 
200 persons had only words of satisfaction, and 1,848 persons completed the 
questionnaire but did not reply to this question, one can perhaps infer that 
a very large portion of the Society’s members is basically satisfied with its 
program and with the way the Society is conducting its affairs. A couple 
of examples may be quoted: 

A long-time foreign member commented: 


I have only praise for the Society’s structure and work. Although 
I am not an American, and my residence is in Europe, I follow the 
activities of the Society through its publications. I attended the Annual 
Meeting in 1962, when I was in the U. S., and I expect to be able to 
attend it again next year when I will again be in the U. S. 

Practically, the American Society has become the most widely in- 
ternational of all the international law societies .. . Only the American 
Society, with its continued and serious work of a highly specialized 
character, the Journal, International Legal Materials, and the other 
publications, has managed to maintain itself as a strictly professional 
association, open to everybody, and at the same time, not encumbered 
by big crowds of “international travelers.” 


A former President of the Society, and admittedly not a detached ob- 
server, wrote the following: 


The Society has made giant strides since World War II especially in 
the past dozen years or so. This is manifested in five ways: the ex- 
pansion of its publications and the quality of effort they reveal; the 
increased sense of vitality and purpose animating its meetings; the in- 
novative, interdisciplinary work of its Board of Review and Develop- 
ment and its component committees; the heightened degree of partici- 
pation in its work by government officials and members of the bar; and 
finally the greater tie-in of students through law school societies of 
international law and the Jessup Moot Court Competition. . . . The 
five indices of stepped up power and influence suggested above did not 
just happen by happy accident. 


Criticism of Leadership Structure: 


One note of criticism was prominent in some comments: that a small 
group of the “same faces” runs the Society’s affairs. A law professor in the 
Southwest stated his criticism this way: 


Those of us who live in the less heavily populated areas of the 
country, particularly in the Southwest, have a tendency to feel that we 
are step-children of the Society. Though many of us work in the inter- 
national law field, and some of us work in training others to work in 
the international law field, few of us are asked to participate in the 
activities of the Society. 

For many years I was not even a member of the Society for this 
very reason. My friends told me membership would not increase my 
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participation in Society affairs and the Society’s publications were 
available to me in the law school library. Ultimately a parasitic guilt 
persuaded me to join. 

Little has changed as a result. J recently attended the Annual Meet- 
ing in Washington. I paid my registration fees and attended the var- 
ious sessions. I’m sure that no one knew I was there except old friends 
who would have greeted me anyway. ... And the same persons, whose 
names I've read in the Proceedings for the last fifteen years, ran the 
show, were elected to office, and ran the affairs of the Society, as they 
will probably do for the next fifteen years. 


In all, 64 members expressed criticism of the leadership of the Society. 
Much of the criticism came from persons in the early years of their careers— 
often young teachers. Many ad already received professional recognition 
for their writings; and some had served on committees, study panels, or 
even the Executive Council of the Society. With a couple of exceptions, 
the criticism was not of the quality of the Society’s work. The view was 
that “Society leadership is too elitist”; “small clique controls”; “too cliquish’; 
“a vehicle of the Ivy League ‘boys and giris”; “leadership is co-opted at 
present”; “in group is hard to crack”; “Journan Board is a closed society’; 
and “let outsiders into inner circle.” There also were two sharper claims, 
that “the Society represents the quintessence of imperialistic class” and 
“Scoiety leadership must continue to be an oligarchy of the elite.” 

What is this “inner circle” and how large is it? One measure might be 
the overlapping memberships of the Society’s thee principal decision-making 
bodies: the Executive Council, the Board of Editors of the JourNAL, and the 
Board of Review and Development. 

In May, 1969, when members were filling out the questionnaires, six 
persons served on all three badies: the President, three past Presidents, the 
Executive Director, and the Editor-in-Chief of the Journat. In addition 
to these six persons, 13 persons served on two of the bodies: 10 persons 
served on the Executive Council and the Board of Editors (including 6 
pezsons who are both Honorary Editors and Honorary Vice Presidents); 
1 person served on the Executive Council and the Board of Review and 
Development; 2 persons served on the Board of Review and Development 
ani the Board of Editors of the Jounnau. 52 persons served on only one 
of these bodies. Of course, numbers alone may not show the influence that 
particular individuals may have. As noted earlier in this report, almost 
one fifth of all members have been personally involved in the Society’s 
work.* While this is a substantial percentage which may well compare 
favorably with the degree of membership involvement in other professional 
associations, it has given rise to a measure of discontent. 


Personal Involoement:** 


Some members urged that the activities of some persons who play mul- 
tiple rôles in the Society should be restricted, and more opportunities opened 


* Data from the survey about those who are or have been officers is reported at pp. 
325-329. 
** See also pp. 325-332. 


#' 
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to others who have not been as much involved. The comment of one mem- 
ber, typical of several such comments, was: 


I would suggest that the composition of the various committees of 
the Society and the programs at Annual Meetings should give an 
opportunity to an increasing number of members to participate in the 
work of the Society. It is my impression, which may of course be quite 
wrong, that I see the same names over and over again. 


Over 30 members urged that the officers be alert to the needs of younger 
members and seek to involve them. 29 persons felt that more attention 
should be given to students. 17 Non-resident members asked that those 
abroad not be totally forgotten. 6 members asked that the Society provide 
more outlets for its non-lawyer members. The suggestion was made that 
more government officials, and in particular State and Federal judges, be 
brought into the Society. And, as reported below, some practicing lawyers 
and businessmen felt there should be more in the program for them. In 
every group there appears to be pressure for greater involvement. Implicit 
is a sense that the Society’s activities are worthwhile. 


The Scope of the Societys Interests: 


The comments in the questionnaires display very little criticism of the 
range of the Society's interests within the field of international law. One 
sensed in some of the comments the “pull” between some lawyers and some 
political scientists. Others emphasized the benefits that may come from 
exploiting the opportunities afforded by the Society’s interdisciplinary mem- 
pership. A political science professor in the Midwest wrote: 


I feel that the balance between political science, academic law, and 
practicing law which the Society has maintained is in principle quite 
adequate. It is necessary for members to realize that such a balance 
should remain even though it might be natural for me to complain that 
there is not enough political science. My main criticism is that the 
political science which is represented in the Society is the political 
science of the 1940’s. The emphasis on theoretical clarity and empirical 
studies which is characteristic of the political science of the 1960's is 
not characteristic of the political science in the Society. 


A member of the Board of Review and Development wrote: 


I speak not as a professional in the field of international law but as 
a student of international affairs who believes that international law 
is—-or more correctly—should be part of what Lasswell calls the “policy 
sciences.” Some of the steps taken by the Society's Board of Review 
and Development, on which I serve as a non-lawyer, indicate a bit of 
progress in the search for a widened and up-to-date focus for the field. 
Programs and activities are needed to better inform social scientists 
about what they ought to know about international law, how inter- 
national law in fact enters the policy processes of government and the 
private international sector; and, correspondingly, better communication 
channels and forums need to be developed for collaborative work be- 
tween these disciplines vis-a-vis international law and legal scholars. 
One such channel is the JournaL, which might make more of an effort 
to report relevant work from the other “policy disciplines.” 
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Over 50 persons in answer to the last question on the questionnaire said 
the Society should offer more for the private practitioner. They urged the 
Socisty to evidence greater interest in the law affecting the private sector 
and, in particular, international business. The criticism tended to center 
on the Journat, and is discussed below at page 339 in that context. The 
plea was for more articles of particular professional interest to practicing 
Jawvers rather than for radical change in the content of the Journat. The 
comment of a practicing lawyer in New York was typical: 


I belive that the work of the Society would be of even greater value 
to practicing lawyers if increased emphasis were to be placed on sub- 
jects of immediate significance to their private practice. I refer in 
general terms to such subjects as the relations of the private sector 
with governments and government departments or agencies that ad- 
minister or take into account international law. An example is Mr. 
Stevenson’s article in the April 1969 Jcurnal [“The SEC and Inter- 
national Law”]. I do not suggest that the Society de-emphasize sub- 
jects of primary interest to academics and governmental lawyers, but 
rather that the Society maintain a somewhat different balance of em- 
phasis among the three groups. 


Twelve persons said the Society tends to be oriented to United States 
foreign policy or the Department of State. A long-time member of the 
Society wrote: 


I hear from some members the criticism that the Society looks too 
much like a branch of the United States Government. I know that there 
is no substance to this, but the number of committee members and 
program speakers with past or present connections with the government 
do give it a superficial justification. 


Twelve persons is a small number and it is hard to extrapolate from it. 
The question may not be a very live one, perhaps because the current 
Honorary President was a Judge of the International Court of Justice, the 
current President of the Society was an international civil servant, and be- 
cause critics of government policies, as well as government officials them- 
selves, are prominent in the Saciety’s activities. However, one who believes 
in zhe substance of this criticism can emphasize the governmental associa- 
tion of past or present officers of the Society. 

Article VIII of the Society’s Constitution and the general policy of the 
Executive Council against the adoption of resclutions came in for criticism 
from 13 persons. While two persons did specifically state that they liked 
the general policy of not adopting resolutions, it would not be expected 
that persons who support that policy would, in stating their “criticism” of 
the Society, single this policy out and state their praise of it. The purpose 
of the policy, which is to encourage the debate and discussion of controver- 
sial questions by persons of different viewpoints and to minimize lobbying 
and factionalism within the Society, may not have been adequately com- 
municated to the membership. 

Several persons commented in general that the Society should make 
greater efforts to communicate its work to the membership. One person 
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urged that the Minutes of the meetings of the Executive Council and the 
Executive Committee be circulated to the membership. In earlier years 
the minutes were published in the Proceedings. Others urged that sum- 
maries of study group meetings be made promptly available to members. 


PUBLICATIONS; ANNUAL AND REGIONAL MEETINGS; MEMBERSHIP SERVICES 


Data from the survey on the characteristics of those members who have 
written articles for the JOURNAL, spoken at the Annual Meeting, or served 
on committees or study groups has been reported above in the section deal- 
ing with the personal involvement of the membership. This section deals 
with publications, the Annual Meeting and regional meetings, and member- 
ship services from the “recipients ” points of view. For most members the 
tangible benefits of membership are the opportunity to read Society publi- 
cations, the opportunity to attend the Annual Meeting and regional meet- 
ings, the privilege to purchase some books at reduced prices, and other 
services. Suggestions for improvements, solicited by the questionnaire, are 
reported here. 


The American Journal of International Law: 


82% of all members who returned questionnaires said that they usually 
read at least one of the lead articles in each issue of the Journau. 81% of 
those who serve or have served as officers usually read at least one lead 
article in each issue of the Journat. Professional members (practicing 
lawyers in the U. S. who have been members of the Bar for over 10 years) 
are lower (71%), and Contributing and Supporting members are also lower 
than the average (71%). Student members, Intermediate members, and 
Non-resident members are higher than average (87-88%). Whether the 
latter reflects greater interest or more time is not known. It is interesting 
that those who contribute financially the most to the Society are among those 
who read the Journa the least. It is also interesting, and may indicate the 
possible impact of the JourNnaL on government policy, that 87% of members 
who are officials of governmental agencies or international organizations 
regularly read at least one lead article in each issue of the Journnan. Law 
teachers and political science teachers are also above average, 84% and 90% 
respectively. 

“Lead articles” was checked most frequently as the most useful section 
of the Journat by all classes of members. However, in the case of Pro- 
fessional members and Contributing and Supporting members, the “Judicial 
Decisions” section was a very strong second. In other membership classes, 
“Editorial Comments” and “Notes and Comments” came in second. 

53% of members favor continuing to print documents in the JOURNAL, 
38% would like to delete the Documents section, and 9% expressed no 
preference. Intermediate members and Student members, who are least 
able to afford I.L.M., most favored keeping the Documents section, as 
did Non-resident members. Practicing lawyers and law teachers were the 
most willing to let it go. Even I.L.M. subscribers were not unanimous on 
this point. 38% favored keeping the Documents section of the JOURNAL. 
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Proposals for Expansion of the JOURNAL: 


Virtually none of the written responses suggested the deletion of 
regular sections of the Journau.* Rather, they suggested the expansion of 
existing sections and the addition of new ones. The replies indicate where 
the membership’s pressures for expansion are greatest. Most of the sug- 
gestions were made by more than one person. 


Expansion of Present Sections 


l. Expand the number of leading articles, comments, and notes of a 
substantive character. (Few persons said whether they wished more, 
somewhat shorter articles or whether they were simply urging the 
expansion of the JOURNAL.) Some suggested that readers’ comments 
on previously published. articles be encouraged. 

2. Expand the Judicial Decisions section to give still more coverage 
to foreign court decisions. 

3. Expand the Contemporary Practice section to include other coun- 
tries besides the United States and to include international organi- 
zations. 

4, Report in the Book Review section new reference works in inter- 
national law and related studies, even if there is no need to formally 
review them. The lag between publication of a book and its review in 
the Journax should be shcrter. 


Proposals for New Sections 
1. Establish a section on Current Research. 


(a) Publish articles on research methodology and the im- 
provement cf teaching. 

(b) Publish information on research projects, both in the 
United States and abroad, relating to international law. 

(c) Publish information on theses in progress and recently 
published by LL.M., J.S.D., and Ph.D. candidates in the 
field of international law. 

(d) Revive the earlier practice of the Journat and list authors 
and titles of articles in other publications. (The listing 
was discontinued after the Index to Foreign Legal Peri- 
odicals was established and the members who made the 
suggestions may not be aware of the Index.) 

(e) Publish a calendar of meetings in the international law 
see (The Letter to Members attempts to meet this 
need. ) 


2. Establish a section on legal aspects of international business. (The 
respondents appeared unaware that the Journau had recently estab- 
lished a section on Developments in the Law and Institutions of In- 
ternational Economic Relations, edited by Stanley D. Metzger. . Perhaps 
this is because few articles had been published at the time of the 
survey, the last being “The Kennedy Round of Trade Negotiations” by 
John B. Rehm in the October, 1968, issue. As noted below under the 
heading, “Subject matter of JournaL Articles,” many members urged 
that more articles on economic and business matters be published. ) 


* Aside from suggestions that the Documents section be eliminated, discussed above, 
-here were scattered suggestions for deletion of Editorial Comments, Book Reviews, and 
Judicial Decisions. No more than ten persons made each of these suggestions. 
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3. Establish a section on Comparative Law. (One of the proposers 
said the section could be short and take the form of a digest. The 
members who made the suggestion may or may not have been familiar 
with the American Journal of Comparative Law and with the section on 
this subject in the International and Comparative Law Quarterly.) 


Subject Matter of Journat Articles: 


Many members commented to the effect that “the A.J.I.L. is by far the 
best journal in the field.” Such comments were particularly striking for 
their recurrence in questionnaires returned from abroad by teachers, prac- 
ticing lawyers, and by officials of international organizations. 

Members had no difficulty in suggesting topical areas of international law 
that they believed should receive more coverage in the Journnau. Profes- 
sional interests become immediately apparent. The Societys membership 
includes both members and non-members of the Bar, including practicing 
lawyers, officials, teachers both of law and political science, persons in non- 
legal disciplines, and students. Obviously, the ideal is for a fair number 
of articles to appeal across these lines to the membership as a whole. But, 
of necessity, many articles will appeal more to one type of group than 
another. The diverse character of the membership is one of the strengths 
of the Society. It also represents a challenge in program-planning generally 
and, in this case, to the content of the JOURNAL. 

Two groups quite clearly feel the JOURNAL is not doing enough for them: 
(1) those persons interested in the practical application of law in a com- 
mercial or business setting; and (2) those who wish to see more theoretical 
discussion in the Journat. This problem is not new. 

To judge from the number of responses, those favoring more “practical” 
articles represent a substantial number of the Societys members. Com- 
ments to the effect that there is “not enough” in the JOURNAL of interest to 
private practitioners occurred on about 10% of all the questionnaires re- 
turned and the comments represent a much higher percentage of all ques- 
tionnaires containing a written response to the question which asked 
members to state what subjects they thought should receive more coverage 
in the Journat. Many respondents coupled general expressions about 
making the JouRNAL more appealing to private practitioners with sugges- 
tions of topics: “matters relating to private business,” “international taxa- 
tion,’ “securities regulation,” “anti-trust,” “customs law,” “immigration,” 
“trade and transportation,” “investment,” “expropriation,” “claims,” “practical 
commercial law,” “economic law,” “conflicts of law,” and “more on legal and 
business issues with less politics.” 

Another group of members, not as large in numbers, urged that the 
JournaL carry more articles on theoretical aspects of international law. 
Related to this type of comment were other suggestions that coverage be 
given to “international law and the social sciences,” “research methodology,” 
“sociological approach to international law,” “history of international law,” 


“philosophy of international law,” “politics of international law,” and “inter- 
. national law and changing concepts.” Suggestions were also made that 
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the JournNAL publish more “think pieces” and encourage work from younger 
end relatively unknown scholars. 

In addition to the many proposals for “more practical stuff’ and “more 
theory” a multitude of specific topics for articles were listed. The topics 
could be categorized in many different ways. The following headings were 
developed post hoc and would accommodate almost all of the responses not 
already noted above: 


Approaches to the development of international law 
Compliance with international law 
Settlement of disputes 
International organizations 
Regional organizations 
War, intervention, civil strife, military security 
Viet-Nam and Southeast Asia 
East-West relations 
K . 
Comparative law 
International law and municipal law 
Developing countries and international law 
Internal legal development in developing countries 
Public development financing 
Human rights 
Science and technology (including telecommunications, nuclear energy, 
environment and pollution ) 
Law of the sea, continental shelf, fisheries 


Most of the topics would not be new to the JOURNAL; articles have been 
carried on them in the past. It is interesting that a large portion of these 
subjects has been within the purview of panels of the Board of Review 
and Development. 


International Legal Materials: 


363 persons who returned questionnaires (15%) personally subscribe to 
LL.M. 1,319 persons who returned questionnaires (slightly more than 
half) said they personally subscribed or the institution with which they 
were affiliated subscribed. 

Professors in law schools and political science departments have greater 
access to I.L.M. through personal subscription or through their institutions 
than do members as a whole, and they tend to use I.L.M. more. 80% of 
law teachers (including both those in the United States and abroad) sub- 
scribe or have access to I.L.M. 70% of political science teachers subscribe 
or have access to I.L.M. About one half of senior practicing lawyers sub- 
scribe or have access to I.L.M. compared to about one third of younger 
practicing lawyers. Over half of officials of governmental agencies or 
international organizations who returned questionnaires have access to 
T.L.M. (One would hope the proportions would be higher. ) 

One of the more significant results of the survey is an indication of the 
high proportion of foreign members who subscribe or have access to I.L.M. 
30% of the personal subscriptions to I.L.M. are held by Non-resident 
members. 55% of Non-resident members reported that they subscribed or 
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had access to I.L.M., which is a slightly higher ratio than for members ` 
in the United States. 

Those who personally subscribe are slightly more likely to be members 
of the Bar than those who do not. They also have a greater propensity 
to belong to other organizations. They read the Journnat more thoroughly. 
They attend the Annual Meeting more regularly than others, and also 
regional meetings. A subscriber is twice as likely to be an officer, or serve 
on a committee or study panel, than an average member. In general, he is 
more personally involved in the Society's work. 

Subscribers and those who have institutional access to I.L.M. use it con- 
siderably more frequently than others, as would be expected. 40% of those 
who personally subscribe say they use it frequently. About 90% say they 
use it at least occasionally. Over 70% of those who have access to the 
publication in a library said they use it frequently or occasionally. By 
contrast, almost 20% of the Society’s total membership has never used the 
publication, which is not so surprising when over 80% of these same persons 
say they do not even have access to the publication in their institution’s 
library. 

Virtually all of the written comments expressed general praise of I.L.M. 
or mentioned how useful the publication had been to the particular sub- 
scriber. The suggestion was made that the price be reduced to enable 
more members to subscribe. (The annual subscription price for members 
has since been reduced from $18 to $15.) 


Annual Meeting: 


45% of the Society’s members have never attended the Annual Meeting. 
Over half of this 45% are Student and Non-resident members. 20% of the 
Society's members who returned questionnaires said they usually attend the 
Annual Meeting. 

There appears to be general] satisfaction with the subjects discussed, or if 
there is dissatisfaction, it has no clear center. Only 157 persons {only 8% 
of respondents who do not usually attend or have never attended} said that 
“lack of interest in the subjects discussed” was a reason they did not attend. 
Of this 157, about half are practicing lawyers or businessmen. 

“Distance and cost of attending” was the most frequently checked reason 
for not attending. (Two thirds of those who do not regularly attend the 
meeting checked it.) The significance of geography is confirmed by other 
data. 42% of members in Washington, D. C., Maryland, and Virginia 
usually attend. 24% of members living in New England or the Southeast 
regularly attend. 20% of members living in the New York area usually 
attend. The percentages decline for those living westward. 

The second most frequent reason for not attending was conflict of 
schedules or difficulty in setting aside the time. This appeared as a written 
response under “other” (almost all of the 576 responses under “other” were 
to this effect). “Opportunity to be a speaker or commentator” would have 
affected a member’s decision in somewhat over 10% of cases. (This figure 
may be low and perhaps may reflect the belief of many non-attenders that 
they were unlikely to be asked.) 
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A member over 60 years of age is more likely to attend the Annual 
Lfeeting than a younger person: 24% of those over 60 attend regularly, 
compared to 20% in the 30-39 age bracket, and 16% in the under-30 
bracket. 

Persons who regularly attend the Annual Meeting are generally more 
ective than other members in other aspects of the Society’s program. (See 
pages 329-330 where this is discussed more fully. ) 

Over a dozen persons in written comments urged that new faces be 
brought into the programs: “bring in new blood,” “diversify roster,” “too 
many warhorses.” 

A few comments, both pro and con, were received regarding the program 
of the 1969 Annual Meeting. The suggestion was made that the principal 
papers, or outlines of them, be made available in advance to those attending 
the meeting. Several perscns noted the desirability of involving the audi- 
ence more actively and suggested workshops or a “workshop atmosphere.” 


Regional Meetings: 


77% of the Society’s membership has never attended a regional meeting. 
Over half (51%) of those who have attended a regional meeting do not 
usually attend the Annual Meeting; and over half (56%) of those who 
regularly attend the Annual Meeting have never attended a regional 
meeting. 

Age does not seem to be a significant factor in attendance at regional 
meetings nor is professional affiliation or membership in the Bar. A larger 
proportion of members in Western States have attended regional meetings 
than in Eastern States. 40% of those on the West Coast, in the Southwest, 
and in the Mountain States have attended a regional meeting, compared to 
somewhat over 30% in the Midwest, and 20% along the East Coast. For 
many members, attendance at a regional meeting has been a substitute 
For attendance at the Annual Meeting. 

Some respondents urged that the regianal meeting program be further 
developed as a means of affording members an opportunity for informed 
discussions on predetermined topics. One law professor wrote: 


The Society has become vibrant in recent years, and I hope for more 
of the same. The study panels are splendid, and their combination 
with regional meetings has been a good idea when it has occurred. 
It assures preparation in depth. 


Strong sentiment for regional meetings in Europe was expressed in the 
written responses. 46 persons suggested that a regional meeting be held 
in Europe. Austria was the most popular site, then France, then England. 
One person wrote: 


It might be useful tc arrange for some European meetings of the 
Society. But you should very carefully avoid two dangers: First, to 
make it another act of American “colonization.” Secondly, to give so 
much publicity that people genuinely interested in achieving work will 
be outnumbered by the “international travelers-dilettanti.” 
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Fewer than five persons each suggested that regional meetings be held in 
India, Japan, East Africa, and Latin America. 


Library Services: 


15% of respondents said that they had used the library in person, by 
letter, or by telephone. 35% of Washington members said they had used 
the library; but, less expected, more than 10% of members on the West 
Coast had used the library, and 9% of Non-resident members had done so. 
38% of those who regularly attend the Annual Meeting said they had used 
the library—another index of the involvement of this group. 

Several members expressed their appreciation to the Librarian for the 
assistance she had given to them. 

Almost 80% of the respondents indicated that they were interested in a 
book purchase service. Members of the Society, on average, purchase 
four books a year on international law. One fifth of those returning ques- 
tionnaires purchase ten or more books a year on international law. 


New Services: 


Suggestions were made that the Society offer new services. These in- 
cluded placement services, a fund or program of fellowships to support 
meritorious research projects of individuals or even small projects at uni- 
versities, and the financing of arrangements to bring scholars together for 
sustained periods. None of these services are provided by the Society at 
the present time. The proposals were in each case made by only a few 
persons and it is hard to judge the support they have. The idea that the 
Society should be open to requests for support of research projects has 
come up periodically in the Board of Review and Development; however, 
funds have not been available on the scale necessary for such a program. 
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The information provided by the survey was discussed by the Executive 
Council of the Society on November 1, 1969. A report on the survey 
was also circulated to the Ad Hoc Committee on the Governance of the 
Society established by a resolution of the Executive Council of November 
1, 1969, and to the Board of Review and Development. 

As noted earlier, a large number of persons who have not previously been 
personally involved in the work of the Society would like to take a more 
active part. The survey presents a challenge to the officers and members 
to further improve the Society’s program and broaden the membership’s 
participation in it, as well as providing useful information to assist them 
in this task. 

I wish to express my appreciation to James A. R. Nafziger, the Society’s 
Fellow, and Daniel Worthington, former clerk, for organizing and studying 
the written responses to the questionnaire. 

On behalf of the Society, I wish to thank our 2,492 members who com- 
pleted and returned questionnaires. 

Ricuarp W., Epwaprps, Jr.* 


* The author is the Assistant Director of the American Society of International Law. 


EDITORIAL COMMENT 


Wuar WEIGHT To CONQUEST? 


In his admirable address of December 9, 1969, on the situation in the 
Middle East, Secretary of State William P. Rogers took two positions of par- 
ticular international legal interest, one implicit and the other explicit.* 
Secretary Rogers called upon the Arab states and Israel to establish “a 
state of peace ... instead of the state of belligerency, which has char- 
acterized relations for over 20 years.” Applying this and other elements of 
the American approach to the United Arab Republic and Israel, the Secre- 
tary of State suggested that, “in the context of peace and agreement [be- 
tween the UAR and Israel] on specific security safeguards, withdrawal of 
[sraeli forces from Egyptian territory would be required.” ? 

Secretary Rogers accordingly inferred that, in the absence of such peace 
and agreement, withdrawal of Israeli forces from Egyptian territory would 
mot be required. That is to say, he appeared to uphold the legality of 
continued Israeli occupation of Arab territory pending “the establishment 
of a state of peace between the parties instead of the state of belligerency. 

..”3 In this Secretary Rogers is on sound ground. That ground may 
well be based on appreciation of the fact that Israel’s action in 1967 was 
defensive, and on the theory that, since the danger in response to which 
cefensive action was taken remains, occupation—though not annexation— 
is justified, pending a peace settlement. But Mr. Rogers’ conclusion may 
be simply a pragmatic judgment (indeed, certain other permanent members 
of the Security Council, which are not likely to share the foregoing legal 
perception, are not now pressing for Israeli withdrawal except as an element 
cf a settlement). 

More questionable, however, is the Secretary of State’s explicit conclusion 
cn a key question of the law and politics of the Middle East dispute: that 
“any changes in the pre-existing [1949 armistice] lines should not reflect 
the weight of conquest and should be confined to insubstantial alterations 
required for mutual security. We do not support expansionism.” Secre- 
tary Rogers referred approvingly in this regard to the Security Council’s 
resolution of November, 1967, which, 

Emphasizing the inadmissibility of the acquisition of territory by 
war * and the need to work for a just and lasting peace in which every 
State in the area can live in security, 


1 The text is published in full in the New York Times, Dec. 11, 1969, p. 16. 

2 hid. 8 Ibid. 

4 The resolution’s use of the word “war” is of interest. The June, 1967, hostilities 
were not marked by a declaration of war. Certain Arab states have regarded themselves 
at war with Israel—~or, at any rate, in a state of belligerency—since 1948, a questionable 
position under the law of the Charter. In view of the defeat in the United Nations 
organs of resolutions holding Israel to have been the aggressor in 1967, presumably the 
use of the word “war” was not meant to indicate that Israel’s action was not in exercise 
af self-defense. It may be added that territory would not in any event be acquired by 
war, but, if at all, by the force of treaties of peace. 
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Emphasizing further that all Member States in their acceptance of 
the Charter of the United Nations have undertaken a commitment to 
act in accordance with Article 2 of the Charter. 

1. Affirms that the fulfilment of Charter principles requires the estab- 
lishment of a just and lasting peace in the Middle East which should 
include the application of both the following principles: 

(i) Withdrawal of Israeli armed forces from territories occupied in 
the recent conflict; * 

(ii) Termination of all claims or states of belligerency and respect 
for and acknowledgement of the sovereignty, territorial integrity and 
political independence of every State in the area and their right to 
live in peace within secure and recognized boundaries free from 
threats or acts of force; ... .° 


It is submitted that the Secretary’s conclusion is open to question on two 
grounds: first, that it fails to distinguish between aggressive conquest and 
defensive conquest; second, that it fails to distinguish between the taking of 
territory which the prior holder held lawfully and that which it held unlaw- 
fully. These contentions share common ground. 

As a general principle of international law, as that law has been reformed 
since the League, particularly by the Charter, it is both vital and correct to 
say that there shall be no weight to conquest, that the acquisition of territory 
by war is inadmissible.” But that principle must be read in particular cases 
together with other general principles, among them the still more general 
principle of which it is an application, namely, that no legal right shall 
spring from a wrong, and the Charter principle that the Members of the 
United Nations shall refrain in their international relations from the threat 
or use of force against the territorial integrity or political independence of 
any state. So read, the distinctions between aggressive conquest and 
defensive conquest, between the taking of territory legally held and the 
taking of territory illegally held, become no less vital and correct than the 
central principle itself. 

Those distinctions may be summarized as follows: (a) A state acting in 
lawful exercise of its right of self-defense may seize and occupy foreign 
territory as long as such seizure and occupation are necessary to its self- 
defense. (b) As a condition of its withdrawal from such territory, that 
state may require the institution of security measures reasonably designed 
to ensure that that territory shall not again be used to mount a threat or 


5 It should be noted that the resolution does not specify “all territories” or “the ter- 
ritories” but “territories.” The subparagraph immediately following is, by way of con- 
trast, more comprehensively cast, specifying “all claims or states of belligerency.” 

6 Res. 242 (1967) of Nov. 22, 1967; 62 A.J.I.L. 482 (1968). President Johnson, in 
an address of Sept. 10, 1968, declared: 

“We are not the ones to say where other nations should draw the lines between them 
that will assure each the greatest security. It is clear, however, that a return to the 
situation of June 4,'1967, will not bring peace. There must be secure and there must 
be recognized borders .. . 

“At the same time, it should be equally clear that boundaries cannot and should not 
reflect the weight of conquest. Each change must have a reason which each side, in 
honest negotiation, can accept as part of a just compromise.” (59 Department of State 
Bulletin 348 (1968).) 

7 See, however, Kelsen, Principles of International Law 420-433 (2nd ed. by Tucker, 
1967). 
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use of force against it of such a nature as to justify exercise of self-defense. 
(c) Where the prior holder of territory had seized that territory unlawfully, 
the state which subsequently takes that territory in the lawful exercise of 
self-defense has, against that prior holder, better title. 

The facts of the June, 1967, “Six Day War” demonstrate that Israel 
reected defensively against the threat and use of force against her by her 
Arab neighbors. This is indicated by the fact that Israel responded to 
Egypt’s prior closure of the Straits of Tiran, its proclamation of a blockade 
of the Israeli port of Elath, and the manifest threat of the U.A.R.’s use of 
force inherent in its massing of troops in Sinai, coupled with its ejection 
of UNEF. It is indicated by the fact that, upon Israeli responsive action 
against the U.A.R., Jordan initiated hostilities against Israel. It is suggested 
as well by the fact that, despite the most intense efforts by the Arab states 
and their supporters, led by the Premier of the Soviet Union, to gain con- 
demnation of Israel as an aggressor by the hospitable organs of the United 
Nations, those efforts were decisively defeated. The conclusion to which 
these facts lead is that the Israeli conquest of Arab and Arab-held territory 
was defensive rather than aggressive conquest. 

The facts of the 1948 hostilities between the Arab invaders of Palestine 
and the nascent state of Israel further demonstrate that Egypt's seizure of 
the Gaza strip, and Jordan’s seizure and subsequent annexation of the West 
Bank and the old city of Jerusalem, were unlawful. Israel was proclaimed 
to be an independent state within the boundaries allotted to her by the 
Ganeral Assembly’s partition resolution. The Arabs of Palestine and of 
neighboring Arab states rejected that resolution. But that rejection was no 
warrant for the invasion by those Arab states of Palestine, whether of ter- 
ricory allotted to Israel, to the projected, stillborn Arab state or to the 
projected, internationalized city of Jerusalem. It was no warrant for attack 
by the armed forces of neighboring Arab states upon the Jews of Palestine, 
whether they resided within or without Israel. But that attack did justify 
Israeli defensive measures, both within and, as necessary, without the 
boundaries allotted her by the partition plan (as in the new city of 
Jerusalem). It follows that the Egyptian occupation of Gaza, and the 
Jordanian annexation of the West Bank and Jerusalem, could not vest in 
Egypt and Jordan lawful, indefinite contrcl, whether as occupying Power 
o- sovereign: ex injuria jus non oritur. 

If the foregoing conclusions that (a) Israeli action in 1967 was defensive 
and (b) Arab action in 1948, being aggressive, was inadequate to legalize 
Egyptian and Jordanian taking of Palestinian territory, are correct, what 
follows? 

It follows that the application of the doctrine of according no weight to 
conquest requires modification in double measure. In the first place, 
having regard to the consideration that, as between Israel, acting de- 
fensively in 1948 and 1967, on the one hand, and her Arab neighbors, acting 
aggressively in 1948 and 1967, on the other, Israel has better title in the 
territory of what was Palestine, including the whole of Jerusalem, than do 
Jordan and Egypt (the U.A.R. indeed has, unlike Jordan, not asserted 
sovereign title), it follows that modifications of the 1949 armistice lines 
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among those states within former Palestinian territory are lawful (if not 
necessarily desirable), whether those modifications are, in Secretary Rogers’ 
words, “insubstantial alterations required for mutual security” or more sub- 
stantial alterations—such as recognition of Israeli sovereignty over the 
whole of Jerusalem. In the second place, as regards territory bordering 
Palestine, and under unquestioned Arab sovereignty in 1949 and thereafter, 
such as Sinai and the Golan Heights, it follows not that no weight shall 
be given to conquest, but that such weight shall be given to defensive action 
as is reasonably required to ensure that such Arab territory will not again 
be used for aggressive purposes against Israel. For example—and this 
appears to be envisaged both by the Secretary of State’s address and the 
resolution of the Security Council—free navigation through the Straits of 
Tiran shall be effectively guaranteed and demilitarized zones shall be 
established. 

The foregoing analysis accords not only with the terms of the United 
Nations Charter, notably Article 2, paragraph 4, and Article 51, but law and 
practice as they have developed since the Charter’s conclusion. In point of 
practice, it is instructive to recall that the Republic of Korea and indeed the 
United Nations itself have given considerable weight to conquest in Korea, 
to the extent of that substantial territory north of the 38th parallel from 
which the aggressor was driven and remains excluded—a territory which, 
if the full will of the United Nations had prevailed, would have been much 
larger (indeed, perhaps the whole of North Korea). In point of law, pro- 
visions of the Vienna Convention on the Law of Treaties are pertinent. 
Article 52 provides that “A treaty is void if its conclusion has been procured 
by the threat or use of force in violation of the principles of international 
law embodied in the Charter of the United Nations’—-a provision which 
clearly does not debar conclusion of a treaty where force has been applied, 
as in self-defense, in accordance with the Charter. And Article 75 provides 
that “The provisions of the present Convention are without prejudice to 
any obligation in relation to a treaty which may arise for an aggressor State 
in consequence of measures taken in conformity with the Charter of the 
United Nations with reference to that State’s aggression.” 

The state of the law has been correctly summarized by Elihu Lauterpacht, 
who points out that 


territorial change cannot properly take place as a result of the unlawful 
use of force. But to omit the word “unlawful” is to change the sub- 
stantive content of the rule and to turn an important safeguard of legal 
principle into an aggressors charter. For if force can never be used 
to effect lawful territorial change, then, if territory has once changed 
hands as a result of the unlawful use of force, the illegitimacy of the 
position thus established is sterilized by the prohibition upon the use 
of force to restore the lawful sovereign. This cannot be regarded 


as reasonable or correct.” 
STEPHEN M. SCHWEBEL 


8 It should be added that the armistice agreements of 1949 expressly preserved the 
territorial] claims of all parties and did not purport to establish definitive boundaries 
between them. 

8 Elihu Lauterpacht, Jerusalem and the Holy Places, Anglo-Israe] Association, Pamphlet 
No. 19 (1968), p. 52. 
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Tue Unrrep Nations: THe Next [TWENTY-FIVE YEARS 


One of the outstanding documents bearing upon the United Nations 
Caarter and its possible amendment to make it a more effective instrument 
of international Jaw and order has come from the Commission to Study the 
Organization of Peace. As is well known, the Commission has been issuing 
successive annual reports of a constructive character, this present twentieth 
report being entitled “The United Nations: The Next Twenty-five Years.” + 
Tae Commission, under the chairmanship of Louis B. Sohn, includes among 
its members distinguished scholars in the field of international relations, our 
veteran Clark M. Eichelberger being Executive Director, and the list of the 
Executive Committee concluding with the name of Quincy Wright, whose 
Study of War is a classic. 

The Report is a challenging document: it recognizes that the United Na- 
tions has not fulfilled the purposes laid out for it, that instead of collective 
security we have “a precarious balance of terror”; and it seeks to analyze the 
causes of the failure and to provide “some guidance,” as it says, “for those 
in search of a better world.” The goal is, indeed, an ambitious one, for the 
Charter has long been under constructive criticism, and the principles that 
were counted upon in 1945 to bring nationalism under control simply have 
not done so. Can the United Nations be made equal to the task before it? 
The issue will without doub: be the fundamental problem before the Gen- 
eral Assembly at its meeting in 1970, the twenty-fifth anniversary of its 
creation. 

The Report is admirably organized. Following an Introduction in which 
the past twenty-five years of the United Nations are reviewed, eleven sec- 
tions are listed under the title “The Goals and the Steps.” The first of these 
is “The Development of World Law and International Law,” in which prac- 
tical suggestions are made for the prompt and effective ratification of trea- 
ties. This is followed by a constructive study of the peaceful settlement of 
disputes and of the critical problem of disarmament and the maintenance 
o? peace and security. Practical proposals are made under each head. 
. The difficulties of disarmament are frankly faced, and it is emphasized that 
“anly after a considerable measure of disarmament would it be possible to 
rely on an international peace force as a real guarantee against war from 
any quarter.” 

Perhaps the most promising, certainly the most practical part of the Re- 
port is the emphasis placed upon the importance of economic and social de- 
velopment. The underlying political problem of law and order can best be 
met, it is believed, by measures of co-operation in the field of trade and in- 
dustry, the exploitation of natural resources, the protection of human rights, 


1 New York: Commission to Study the Organization of Peace, November, 1969. 
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public health, technical education, and associated relations—common inter- 
ests surpassing political differences. 

A striking proposal is to give more weight to the attitude of the major 
Powers in the decisions of the General Assembly, principally in the work of 
the committees. Even more novel is the suggestion of the possible estab- 
lishment of a World Parliamentary Assembly which would represent the 
peoples of the world as distinguished from governments and act concur- 
rently with the General Assembly. Details are given in illustration “that 
the United Nations can become more effective through the overhauling of 
its procedures, an improvement in its voting rules and the development of 
new institutions for the expression of world public opinion.” 

After successive reports over the years, which have in each case offered 
constructive contributions to the problem of international Jaw and order, 
the Commission here surpasses itself in its acute analysis of the United Na- 
tions as it now functions; and there is little doubt the Report will serve as 
a valuable aid to the delegates of the General Assembly when they hold 
their twenty-fifth annual meeting in 1970. 

| C. G. FENWICK 


Proressor FALK ON THE QUASI-LEGISLATIVE COMPETENCE ` 
OF THE GENERAL ASSEMBLY 


A recurring theme in the voluminous writings of Professor Richard A. 
Falk concerns the rôle of the United Nations General Assembly in the proc- 
ess of creating international law.t With a number of progressive writers in 
the West, he perceives an increase in the legal significance being attributed 
to General Assembly resolutions and deduces a quasi-legislative competence 
for the General Assembly.? Yet he also recognizes the tendency to carry 
this logic to the appealing but untenable conclusion that emanations of the 


1 R. A. Falk and S. H. Mendlovitz, “Towards a Warless World: One Legal Formula to 
Achieve Transition,” 73 Yale Law Journal 420-421 (1964); R. A. Falk, The Role of 
Domestic Courts in the International Legal Order 170-172 (1964); idem: “The Ade- 
quacy of Contemporary Theories of International Law-—-Gaps in Legal Thinking,” 50 
Virginia Law Review 246 (1964); “The Legitimacy of Legislative Intervention by the 
United Nations,” in R. J. Stanger (ed.), Essays on Intervention 51-52 (1964); “The 
Shimoda Case: A Legal Appraisal of the Atomic Attacks upon Hiroshima and Nagasaki,” 
59 AJIL. 792-793 (1965); “The New States and the International Legal Order,” 118 
Hague Academy, Recueil des Cours 41-43 (1966, IT); “On the Quasi-Legislative Com- 
petence of the General Assembly,” 60 A.J.LL. 782-791 (1966) (hereinafter cited as 
“Falk, On the Quasi-Legislative Competence”); “On Regulating International Propa- 
ganda: A Plea for Moderate Aims,” 31 Law and Contemporary Problems 634-635 
(1966); “New Approaches to the Study of International Law,” 61 A.J.LL. 486-487 
(1967); “The South-West Africa Cases: An Appraisal,” 21 International Organization 
92-23 (1967). 

2 Like-minded writers include O. J. Lissitzyn, International Law Today and Tomor- 
row 35-37 (1965); C. Parry, The Sources and Evidences of International Law 21-23 
(1965); E. McWhinney, International Law and World Revolution 49-51, 80 (1967). 
Discussions of the subject are also beginning to appear in text and casebooks; one ex- 
ample is R. N. Swift, International Law Current and Classic 551 (1969), which cites 
Falk, On the Quasi-Legislative Competence. 
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General Assembly can be, in themselves, formally binding rules of law. 
Thus, in his thoughtful essay appearing as an editorial comment in this 
_ Journat, he formulates a jurisprudential basis for “attributing quasi-legis- 
lative force to resolutions of the General Assembly [as] a middle position 
between the formally difficult affirmation of true legislative status and a 
formalistic denial of law-creating role and impact.” 3 

The heart of Falk’s middle position is to be found in his argument that 
the General Assembly produces norms that functionally operate as law, 
even though they are not formally binding. By this he means that states 
respond to the prescriptive assertions of the General Assembly as if they 
were binding on them; in short, states comply with them. If inquiry is di- 
rected toward the functional operation of General Assembly resolutions as 
lew, then the relevant questions to ask are empirical, having to do with the 
distribution, duration, and continuity of compliance. It might be observed 
that these questions have always been asked about the practices of states 
from which customary rules of law are to be inferred. The process of in- 
ferring law from evidence of law-abidingness is a general one; what varies 
is the material source (manner of formulation) of the putative norm against 
which behavior is measured. On examination, then, the determination of 
the functional operation of any norm as Jaw means, in more conventional 
lenguage, the gathering of evidence sufficient to indicate the existence of a 
rale of customary international law. 

Falk, however, does not accept the implication that his concern for the 
legislative impact of General Assembly resolutions is wholly empirical—an 
instance of the scholar’s midwifery in the birth of customary law. Rather, 
be turns to the realm of theory by asserting that “[t]he nature of legal obli- 
gation underlies any inquiry into the status of General Assembly resolu- 
tions.”* He rejects the traditional positivist position that consent on the 
fart of states is the basis of their obligation because it does not account for 
tae recent growth of interdependence and participation as salient aspects of 
community at the world level. Instead, “there is a discernible trend from 
consent to consensus as the basis of international legal obligations.” 5 

Always an elusive concept, consensus means, at minimum, generalized 
community agreement. How generalized is an open question, with an- 
swers ranging from effective unanimity to the proportion required by the 
characteristic voting rules cf the community’s apparatus for expressing its 
will.” Falk himself seems zo prefer agreement voiced in the General As- 


3 Falk, On the Quasi-Legislative Competence 782. 

4 Ibid. 784. 5 Ibid. 785. 

€ L, Lipsitz, “Consensus: The Study of Consensus,” in D. L. Sills (ed.), 3 Interna- 
tional Encyclopedia of the Social Sciences 266-267 (1968); J. W. Prothro and C. M. 
Grigg, “Fundamental Principles of Democracy: Bases of Agreement and Disagreement,” 
£2 Journal of Politics 276 (1960). 

7 As Prothro and Grigg observe, ibid. 276, note 1, particularly for small groups with- 
cut formal voting, consensus means unanimity, while for larger groups, “some students 
ct collective behavior employ z2 functional definition of consensus, taking it to mean 
that amount of agreement in a group necessary for the group to act.” The amount of 
<Breement necessary to act is routinely determined by community rules. 
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sembly by two thirds of the Members (the General Assembly’s voting rule 
on substantive issues), not excluding a great Power or an entire major 
group.’ 

Two observations are in order here. First, the traditional doctrine of 
consent should not be taken too literally.” As De Visscher has shown, con- 
a consensual theory. Law, Freedom and Welfare 83-88 (1963). 
sent presumed on the part of all states really consists of a stable, definite 
core of consent supplied by major states, actively invoking and applying 
norms, and a transient, ill-defined penumbra of acquiescence supplied by 
states less powerful and involved.” There is no polling of community 
members as to their consent; rather, a generalized, hardly uniform commu- 
nity agreement, or consensus, is manifested. While not denying the real 
changes in the international system, it is misleading to argue a concomitant 
change in the basis of obligation. Second, if Falk’s formula for consensus 
is fulfilled, the likelihood of virtually all states agreeing is assured—the 
high incidence of unanimity in the adoption of General Assembly resolu- 
tions is not an accident but a reflection of the fact that what two thirds of 
the community’s members, including the great Powers and major groups, 
agree on, virtually all states have no difficulty agreeing ont Actually, the 
mobilization of the community through the General Assembly assures a 
fuller participation in Jaw-relevant decision-making than ever before, so 
that the tendency is in a sense away from consensus, with its acquiescent 
and irrelevant periphery, to the uniform, active granting of consent, subject 
to confirmation in practice, through unanimous voting. 

In short, Falk establishes a basis of obligation for quasi-legislative resolu- 
tions which is merely a refined version of the basis of obligation typically 
posited by positivists for customary international law. This would seem 
then to be further evidence that the phenomenon of resolutions functionally 
operating as law “is but a special case of the more pervasive processes by 
which the formation and decay of legal standards have always taken place 
in international society,” as Falk readily admits? Yet one detects a cer- 
tain ambivalence in Falk on this point. Why is he so concerned to contrast 


8 Falk, “On Regulating International Propaganda: A Flea for Moderate Aims,” note 1 
above, at 634-635. Falk does acknowledge that the exclusion of a great Power like the 
Chinese People’s Republic from the United Nations undermines the General Assembly’s 
position as voice of the world community. Falk and Mendlovitz, The Strategy of 
World Order, Vol. 3: The United Nations 161 (1966). Falk sidesteps this problem by 
giving consensus a variable quality: the strongest consensus approximates unanimity, 
while weaker consensuses, presumably reduced in legislative impact, tolerate non-par- 
ticipation or dissidence, even on the part of a great Power. Falk, On the Quasi-Legis- 
lative Competence 787-788. 

9 C. W., Jenks argues that the consent theory of the basis of obligation has usually been 

10 C, De Visscher, Theory and Reality in Public International Law 153~163 (rev. ed., 
1968). 

11 For a statistical picture and some analysis of the high incidence of unanimity in the 
adoption of General Assembly resolutions, see C. F. Menno, “Majority Decisions and 
Minority Responses in the UN General Assembly,” 10 Journal of Conflict Resolution 3—7 
(1966). 

12 On the Quasi-Legislative Competence 791. 
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consensus, expressing “the will of the international community,’ with con- 
sent, expressing “a sovereignty-centered conception of obligation’? And 
why does he raise the question of the basis of obligation at all, if his pur- 
pose is simply to establish the place of General Assembly resolutions in the 
quasi-legislative process of customary law formation? 

The answer to these questions may well lie in Falk’s normative disposi- 
tion, very much present in the following remark: 


If international society is to function effectively, it requires a limited 
legislative authority, at minimum, to translate an overriding consensus 
among states into rules of order and norms of obligation despite the 
opposition of one or more sovereign states, 


Falk is altogether unsure that the process of customary law formation, even 
when it involves General Assembly resolutions, is adequate to the needs of 
the international order of the day. Something more is required, a more re- 
sponsive technique of law-creation, more directly involving the international 
community as a whole. 

Without so much as saying so, Falk is trying to establish the resolutions 
ot the General Assembly as an independent source of international law, with 
its own, distinctive basis of obligation—consensus. Not satisfied with the 
present status of General Assembly resolutions as an adjunct to the sover- 
eignty-dominated process of customary law creation, Falk is advocating, in 
kseping with his “transition to world order” orientation manifested else- 
where, the status of true legislation for the international community’s ex- 
pressions of will.25 

Obviously, Falk’s advocacy is incompatible with his claim to a middle 
position in dealing with the question of the legal significance of General As- 
sembly resolutions. His position is in fact a combination of analysis with a 


13 Ibid. 784. Falk himself seems to recognize the artificiality of contrasting consent 
and consensus, for later in the same essay (at 790) he remarks in reference to the process 
of customary law formation that “the myth of consent is frequently supplanted by the 
reality of inferred consensus.” 

14 Ibid, 785. 

15 For the transition to world order orientation, see Falk and Mendlovitz, note 1 above, 
at 399-406. For a spirited defense of advocacy on the part of international legal schol- 
ars, see Falk, “New Approaches to the Study of International Law,” note 1 above, at 
477-484. 

In his Hague Academy lectures, note 1 above, et 42-43, Falk might be understood as 
wholly rejecting the analysis frcm the point of view of customary law formation and 
transforming his advocacy of General Assembly legislative competence into an analysis 
of what he takes to be an existing, though insufficiently acknowledged, state of affairs. 
Quoting R. P. Anand’s observation that “[a]lthough these resolutions are not formally 
Einding and no more than ‘recommendations,’ their effects on the course of development 
cf international law must not be underestimated,” Falk goes on to say: 

“Mr. Anand’s conclusion, however correct in its deference to traditional thinking, is a 
misleading way to affirm the dynamic quality of international legal order. [Falk here 
cites On the Quasi-Legislative Competence.] It is essential to confirm that under condi- 
tions of requisite formality and consensus these resolutions set forth authoritative claims 
to control behavior and constitute, at the very least, ‘legislative facts’ by which appro- 
priate decision-makers in national and international arenas can infer a new calculus of 
legal duty expressive of the will of the international community.” 
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conservative thrust—General Assembly resolutions can be dealt with in the 
traditional terms of customary law formation—and advocacy with a radical 
thrust. The outcome is unsettling, for one feels that Falk really cannot 
have it both ways. If, on the one hand, Falk were to confine himself to the 
indicated analysis, his discussion of the basis of obligation is superfluous 
and, more than that, misleading, since he exaggerates the difference be- 
tween consent and consensus in customary law formation. If one ignores 
the discussion of the basis of obligation, one is left with an analysis that 
adds nothing to the more thorough studies of Higgins, Asamoah, and 
others.‘® On the other hand, if Falk were to follow through explicitly on 
his position that General Assembly resolutions should be a sui generis 
source of international law, then his analysis of the present status of these 
resolutions in terms of their functional operation as law undermines the 
assumption behind his advocacy that the process of customary law forma- 
tion is inadequate to the needs of an interdependent international commu- 
nity possessing a coherent will of its own. 

Rather, the analysis should be replaced with a detailed consideration of 
the requirements for formal bindingness—something not present in Falk's 
discussion of the basis of obligation. As Schachter has recently demon- 
strated, the test for the existence of obligation always reduces itself to two 
desiderata—legitimacy and effectiveness.” Falk’s discussions of the com- 
position of consensus, the concreteness of resolutions, contextual factors, 
and so on, all attest to his concern for the problem of effectiveness,*® Virtu- 
ally ignored, however, is anything having to do with legitimacy. In the 
analysis of General Assembly resolutions in the process of customary law 
formation, the question of legitimacy, unlike effectiveness, need not have 
been raised, because Falk could assume that, at least insofar as Western 
statesmen and scholars are concerned, custom is unquestionably a legiti- 
mate source of international law.2* The difficulty is in ascertaining the ex- 
istence of such law, not in defending its legitimacy. But in regarding Gen- 
eral Assembly resolutions as at least potentially a source of law in them- 
selves, Falk should have dealt with the question of legitimacy in terms 
similar to these: Is there, or is there likely to be, a real and enduring con- 
sensus of the international community endowing consensuses of the com- 


16 R. Higgins, The Development of International Law through the Political Organs of 
the United Nations (1963); O. Y. Asamoah, The Legal Significance of the Declarations 
of the General Assembly of the United Nations (1966); and works cited in both. 

17 O. Schachter, “Towards a Theory of International Obligation,” 8 Virginia Journal of 
International Law 311 (1968). See also H. Kelsen and R. W. Tucker, Principles of In- 
ternational Law 560-562 (rev. ed., 1966). 

18 Falk, On the Quasi-Legislative Competence 786. On the criteria for assessing the 
effectiveness of General Assembly resolutions, see also G. R. Lande, “The Effect of 
Resolutions of the United Nations General Assembly,” 19 World Politics 83-105 (1966). 
Falk credits Mrs. Lande for advice and assistance in preparing “On the Quasi-Legisla- 
tive Competence.” 

18 The Soviet conception of custom as a legitimate source of law now seems quite 
close to the Western conception, although the conditions for establishing the bindingness 
of specific rules are more stringent. See G. I. Tunkin, “Co-Existence and International 
Law,” 95 Hague Academy, Recueil des Cours 9-21 (1958, III). 


364 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 64 


munity on other matters with legal effect once they have been duly formal- 
iz2d by the General Assembly? In other words, is there a willingness on 
the part of the international community to legitimate the legislative com- 
petence of the General Assembly? 

The requisite endowment of legitimacy might come in the form of a 
multilateral treaty or Charter amendment. It might come in the form of 
Foreign Office statements and speeches by major officials of virtually all 
states proclaiming or acknowledging General Assembly legislative compe- 
tence. It could come in the form of a General Assembly resolution or reso- 
lutions, unanimously accepted and subsequently undisputed, specifically 
providing for the legal effect of future resolutions meeting various require- 
ments. But most likely it would come in the form of generalized com- 
munity acceptance of the claim advanced by various community members 
that a goodly number of resolutions meeting certain conditions are in fact 
binding on all members. More specifically, if overwhelmingly adopted 
resolutions are subsequently widely referred and responded to as binding 
in themselves, and if these references and responses are not disputed or, 
batter, are acknowledged in later resolutions, legitimacy can be inferred 
from consensus without formal expression of consent. In other words, 
the legitimacy of a new source of law must be provided for in a rule of 
lew arising from an already legitimate source. If legitimacy is established 
through express consent, the legitimating instrument is a conventional rule 
of law; if it is established through an inferred consensus, the legitimating 
instrument is a customary rule. The former case is exemplified by Article 
33 of the World Court Statute in reference to the general principles of law 
recognized by civilized nations, the latter by the customary rule, codified 
in Article 38, pacta sunt servanda. 

At the moment, generalized community agreement on the inherent legal 
s.gnificance of any particular resolution, much less all resolutions meeting 
certain requirements, does not exist.” This is amply illustrated in the de- 
bates of both the Sixth Committee and the Special Committee on the Prin- 
ciples of International Law concerning Friendly Relations and Co-operation 
among States on the present legal position of the General Assembly’s Decla- 
ration on the Inadmissibility of Intervention in the Domestic Affairs of 
States and the Protection ot their Independence and Sovereignty.” Even 


20 A small number of resolutions—notably, the Universal Declaration of Human Rights 
(General Assembly Res. 217 (III), Dec. 10, 1948}, and the Declaration on the Granting 
af Independence to Colonial Countries and Peoples (General Assembly Res. 1514 (XV), 
Dec. 14, 1960)—have received widespread acceptance, but not, at least initially, as 
law. This acceptance is evidence of the coming into existence of customary law which 
is identical to the resolutions, sc that latter-day affirmations of legality refer not to the 
resolutions themselves but to the corresponding customary rules. 

For striking evidence of the acceptance by states of these two resolutions, see S. A. 
Bleicher, “The Legal Significance of Re-Citation of General Assembly Resolutions,” 63 
A.J.I.L. 444 (1969). 

21 General Assembly Res. 2131(XX), Dec. 21, 1965. For an examination of the de- 
bates on the legal significance of the Declaration, see N. G. Onuf, “The Principle of 
Ixon-Intervention in the United Nations General Assembly,” in 4 Yearbook of World 
Polity (forthcoming), W. V. O’Brien (ed.). 
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though the Declaration was adopted by a vote of 109-0-1, Western states 
have steadfastly refused to accept the imputation of full legal significance 
to it by non-Western states. Increasingly defensive, aware that its historic 
primacy in the making of international law is endangered, the West will al- 
most certainly reject other such efforts in the future, thereby displaying the 
unwillingness of a major group to grant the General Assembly a real legis- 
lative competence. There is no world consensus without the West, and 
Falk must concern himself with this obstacle and the means for dissipating 
it, if he is to play the rôle he so obviously desires of helping the world com- 
munity gain a law-giving voice through the General Assembly. 
N. G. Onur * 


HuMAN RIGHTS AND THE TEACHING OF INTERNATIONAL LAW 


This note is prompted by an important and, in general, very satisfactory 
event: the publication of a comprehensive, extremely interesting and very 
useful new casebook on international law by Friedmann, Lissitzyn and 
Pugh? The purpose of the note is not, however, a review of the book. 
The comments which follow are intended to raise a fundamental and very 
general problem of a branch of modern international law. ` 

In the Preface dated July, 1969, the editors state that the traditional classi- 
fications and selections of materials are no longer adequate to convey to the 
contemporary student of international law the many profound changes in 
the scope, dimensions and rôle of international law in the contemporary 
world. It is also necessary, they say, to add to the traditional sources of 
law the newer, less definite and formal, but nevertheless increasingly im- 
portant, sources of law such as United Nations resolutions and various types 
of declaratory statements. The subject of one of the chapters of the book, 
' the Preface says, is the contemporary status of international legal person- 
ality, and in particular the gradual abandonment of the exclusive position of 
states as subjects of international law. The materials, therefore, analyze the 
extent to which, among others, individuals enjoy international personality. 

The human rights provisions of the Charter of the United Nations have 
been the point of departure for very comprehensive and far-flung activities 
undertaken within and outside the United Nations, by specialized agencies, 
by regional inter-governmental organizations, by international conferences 
and by national legislatures. Whatever one thinks of their effectiveness, 
one would expect to see these developments represented, explained and 
analyzed in an ambitious undertaking purporting to portray the widening 
scope of international law and, in particular, the “international law of 
co-operation,” “a growing body of treaties and international organizations 
which seek to implement the common objective of international welfare.” 
Such, however, is—to paraphrase a well-known characterization of inter- 


* Department of Government, Georgetown University. 

1 Cases and Materials on International Law. By Wolfgang Friedmann, Oliver J. 
Lissitzyn and Richard Crawford Pugh. American Casebook Series. St. Paul, Minn.: 
West Publishing Company, 1969. 
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national law as a whole—‘“the misery and grandeur of the international 
protection of human rights”? that the explanatory text devoted to the hu- 
man rights work of the United Nations in a book of more than 1,200 pages 
fills slightly more than one page and the text explaining and commenting 
om the European Convention on Human Rights and its application less than 
two pages. There are, in addition, about three pages of comment on the 
question of self-determination of peoples. 

If in the following paragraphs the substance of the information and ex- 
planation on international human rights developments which the book con- 
vz2ys is examined, this is not done to deny the excellent qualities of the book 
az far as other fields of international law are concerned, but to illustrate the 
precarious state of the international concern with human rights, at least as 
far as its academic treatment on the level of one great American Jaw school 
is concerned. The book by Friedmann, Lissitzyn and Pugh is, however, 
not an isolated instance.‘ 


The Provisions of the Charter 


The introduction of the reader of Cases cend Materials on International 
Law into the international law of human rights begins with the statement 
(p. 221) that the Charter “refers generally to fundamental human rights in 
Articles 1(3), 55(c), 62(2), 68 and 76(c).” Article 13(1)(b), which deals 
with the functions of the organ under the authority of which almost all the 
activities in human rights matters take place; Article 56, which contains the 
pledge of the Members to take joint and separate action; and the Preamble, 
which sets forth the philosophical basis of the whole edifice, are not listed. 
The quotation of one half of a sentence fram Lauterpacht and references to 
three decisions of national courts of 1945, 1948 and 1950/1952—none of a 
later date—complete the “materials” on the law of the Charter. 


The Universal Declaration of Human Rights 


From there the authors proceed to say (p. 222) that in 1948 the General 
Assembly adopted a Universal Declaration of Human Rights by a vote of 
48 to 0, with 8 abstentions. The comment on the Universal Declaration 
consists of the quotation of the statement of 1948 by the United States rep- 
resentative that “It is not a treaty; it is not an international agreement. It 
is not and does not purport to be a statement of law or of legal obligation.” 
Four references to writings on the subject, including articles by Lauter- 


2“The Misery and Grandeur of International Law.” By Georg Schwarzenberger. An 
Inaugural Lecture delivered at University College, London. London: Stevens & Sons 
Ltd., 1964. 

3 The text of the Universal Declaration of Human Rights and an extract from the 
European Convention on Human Rights are printed in the book (pp. 222 et seq. and 
226 et seq.). 

4 The four-volume work, The Strategy of Wor'd Order (1966), edited by Richard A. 
Falk and Saul H. Mendlovitz, is another example. Of its 2296 pages, about one and 
one-half pages (pp. 87~88 of its Vol. 2, International Law) touch in general terms upon 
the rights and interests of “individuals and corporate organizations.” 
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pacht® of 1948 and by Kunz of 1949 complete the information which the 
book offers on the Universal Declaration. None of the post-1948 events of 
which the Declaration has been the basis, its impact on decisions of organs 
of the United Nations, of the Specialized Agencies and other inter-govern- 
mental organizations, its influence on international treaties, on national con- 
stitutions, on municipal legislation and court decisions* are mentioned. 
This is the more surprising, as one of the editors of the book has stressed 
elsewhere “the role of quasi-legislative bodies” and has expressed the view 
that 


a strict distinction between law-making in the formal sense and the 
recognition of new rules of international intercourse short of formal 
adoption by international treaty, a distinction that can be fairly sharply 
drawn in municipal law, is neither possible nor desirable in contempo- 
rary international society.’ 


The book itself, in a section on “New processes of change” (pp. 86 to 99), 
presents materials on this very type of quasi-legislation by, among others, 
General Assembly resolution. In the section on self-determination (pp. 
233-234) the book reproduces the Declaration on the Granting of Inde- 
pendence to Colonial Countries and Peoples of 1960. 

As the book does not give the facts of the impact of the Universal Decla- 
ration of Human Rights in the years from 1949 to 1969, it is only logical that 
their official evaluation and the scholarly literature on these developments 
are completely disregarded. In 1958 Secretary General Dag Hammar- 
skjöld, by no means a “wishful thinker and superficial optimist,” ° said that 
in the ten years since 1948 


the Declaration has acquired an authority of growing importance. A 
living document, it has had a considerable impact and its influence is 
reflected not only in the work of the United Nations itself but in inter- 
national treaties and national legislation.?° 


5 In the last years of his life Lauterpacht, in the light of subsequent events, qualified 
the negative attitude which he had taken towards the Declaration in his British Year- 
book article of 1948 and in his 1950 book. See Schwelb, Human Rights and the Inter- 
national Community 75 (Chicago, 1964). 

6 For a survey which is up to date as of Dec. 31, 1967, see the study by the Secretary 
General, “Measures taken within the United Nations in the Field of Human Rights,” 
U.N. Doc. A/CONF. 32/5, pars. 25-57, and Add. 1, pars. 2-6. See also this writer’s 
“The Influence of the Universal Declaration of Human Rights on International and 
National Law” in 1959 Proceedings of the American Society of Intemational Law 217- 
229; also op. cit. note 5 above, pp. 34-54; idem, in 8 Archiy des Viélkerrechts 22-26 
(1959), and in 14 ibid. 14-22 (1966). 

7 Friedmann, The Changing Structure of International Law 137 (1964). 

8 The very careful reader will find at the end of the section “New processes of change” 
the statement: “For another example of a ‘normative’ resolution see The Universal Decla- 
ration of Human Rights, infra... .” 

a“, . in the field of human rights as in other actual problems of international law 
it is necessary to avoid the Scylla of pessimistic cynicism and the Charybdis of mere 
wishful thinking and superficial optimism.” Josef L. Kunz in 43 AJ.LL. 316 (1949). 

10 Introduction to the Annual Report of the Secretary-General on the Work of the 
Organization, June 16, 1957-June 15, 1958, General Assembly, 13th Sess., Official Rec- 
ords, Supp. No. 1A (A/3844/Add. 1), p. 5. 
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T2n years later, his successor, U Thant, made a well-documented statement 
tc the same effect," 

Sir Humphrey Waldock said in his Hague lectures that the Declaration 
was deliberately not drawn up in the form of a treaty and was considered 
by the majority of jurists to possess high moral authority, but not the char- 
acter of law. Some jurists, on the other hand, did consider it to possess 
legal authority as an authentic interpretation of the provisions of the Char- 
ter concerning human rights. As a consequence of events subsequent to 
its adoption Sir Humphrey Waldock stated that it may now (i.e., in 1962) 
ba possible to regard the Declaration as an authoritative expression of the 
cistomary international law of today in regard to human rights or, at least, 
the customary law of the United Nations on that subject. One cannot treat 
the Declaration itself as a legal instrument, but it can fairly be regarded as 
an embodiment of generally accepted concepts of human rights.1? While 
the book (pp. 74~75) reprints part of Waldock’s Hague lectures of 1962 
dealing with another question, his views on human rights and the status of 
the Universal Declaration of Human Rights are not referred to. In 1964 
Sir Humphrey Waldock again said that the Declaration has undergone a 
cevelopment and acquired a status which gives it considerable significance. 
Its constant and widespread recognition clothes it, in his opinion, in the 
character of customary law." 

It is not claimed that Professors Friedmann, Lissitzyn and Pugh share, or 
cught to share, these views. It is believed, however, that they are part of 
the “Cases and Materials” which are relevant to the study of this branch 
of the law. 


The International Covenants on Human Rights 


The authors’ comments on the two Covenants—in Professor Holcomb’s 
words of two decades ago “a piece of international legislation, more am- 
bitious and perhaps more important than any other in the history of inter- 
national law” *4—consist of two sentences: that “the covenants would legally 
obligate states that become parties to accord specific rights to all [stel] in- 
dividuals” and that “the substantive provisions of the Draft [!] Covenant 


11 Address delivered by the U. N. Secretary General, U Thant, in commemoration of 
the twentieth anniversary of the adoption of the Universal Declaration of Human Rights, 
in Final Act of the International Conference or. Human Rights, Teheran, 1968, U.N. 
Doc. A/CONF.32/41 (U.N. Pub. Sales No.: E.€8.XIV.2) at 34. 

12 Sir Humphrey Waldock, General Course on Public International Law, 106 Hague 
Academy, Recueil des Cours 32, 33, 198, 199 (1962-IT). 

13 Waldock, “Human Rights in Contemporary International Law and the Significance 
of the European Convention,” in The International and Comparative Law Quarterly, 
Supp. Pub. No. 11 (1965), pp. 13 and 15. For comments on the status of the Decla- 
tation, see also John P. Humphrey, “The United Nations Charter and The Universal 
Declaration of Human Rights,” in The International Protection of Human Rights 46-55 
(Evan Luard, editor, London and New York, 1967), and the book and articles by this 
writer referred to in notes 5 and 6 above. 

14 Law and Contemporary Problems 413 (1949). 
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on Civil and Political Rights closely parallel the substantive provisions of 
the Universal Declaration of Human Rights, but are more detailed than the 
latter.” A comment of this type might pass when, as often occurs, it is con- 
tained in press releases for the general information of the lay public. But 
it is questionable whether in a book of sources of the law, a close parallelism 
should be asserted when some of the rights set forth in the Declaration 
(property (Art. 17), asylum (Art. 14)) have no counterpart in the Cove- 
nant, while others (self-determination (Art. 1), humanitarian aspects of 
the penitentiary system (Art. 10), protection of aliens against expulsion 
(Art. 13), protection against compulsion to testify against oneself (Art. 
14(3)(g)), right to compensation for miscarriage of justice (Art. 14(6) ), 
ne bis in idem (Art. 14(7)), prohibition of propaganda for war and ad- 
vocacy of national, racial or religious hatred (Art. 20), right of a child to a 
name and a nationality (Art. 24), protection of ethnic, religious or linguistic 
minorities (Art. 27)) appear in the Covenant on Civil and Political Rights 
and do not appear in the Declaration. 

Apart from the one short and not quite precise sentence about the close 
parallel to the Declaration, no information is offered on what the substan- 
tive contents of the two Covenants might be. The only exception is the 
article on self-determination in regard to which some comments will be 
made later in this article. Not even a hint is given that the Covenants, 
particularly the Covenant on Civil and Political Rights, provide for elabo- 
rate measures of implementation, for the establishment of the Human 
Rights Committee and of Ad Hoc Conciliation Commissions, for reporting 
systems and—in regard to civil and political rights—optional inter-state com- 
plaints of non-compliance. 

Although the matter is dealt with in the section concerning the status of 
individuals in international law, there is no mention of the Optional Proto- 
col to the International Covenant on Civil and Political Rights, which pro- 
vides for the right of petition of individuals who claim to be victims of a 
violation of any of the rights set forth in the Covenant. This omission is 
aggravated by a remark made in regard to the European Convention (p. 
230) to the effect that, unlike the United Nations Covenant, the European 
Convention has established an institutional basis for the protection of indi- 
vidual human rights. Together with the absence of any information on the 
Covenant, this statement becomes positively misleading. 

As far as the travaux préparatoires of the Covenants are concerned, the 
authors refer the reader to one out of twelve reports on the Covenants pre- 
sented to the General Assembly by its Third Committee and to no other 
stages of the preparatory work on the General Assembly, Economic and So- 
cial Council and Commission on Human Rights levels. There is no refer- 
ence to the literature on the Covenants and the Optional Protocol.® 


15 See Francesco Capotorti, Patti Internazionali sui Diritti dell’ Uomo (Padua, 1967), 
part of which appeared in English in International Protection of Human Rights, Pro- 
ceedings of the Seventh Nobel Symposium, Oslo, 1967 (Eide & Schou, editors). For 
other literature on the Covenants see 62 A.J.I.L. 835 (1968), note 39. 
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United Nations Human Rights Conventions and Other Instruments and 
Activities 

The publication, Human Rights. A compilation of international instru- 
ments of the United Nations,-* reproduces, in addition to the two Covenants 
and the Optional Protocol to the Covenant on Civil and Political Rights, 
twenty international treaties in the field of human rights which have come 
into being under the auspices of the United Nations family of organizations 
between 1948 and 1967. One treaty was added to their number in 1968. 
Of these twenty-one treaties only one, the Genocide Convention, is men- 
tioned in the book, and this not because of its substance but for the reason 
that it supplied the occasion for an I.C.J. advisory opinion on reservations to 
it (p. 318). The twenty-one conventions on which the Cases and Materials 
are silent include instruments of considerable importance, such as the Inter- 
national Convention on the Elimination of All Forms of Racial Discrimina- 
tion, which was adopted in 1965, entered into force in January, 1969, and 
establishes international machinery of implementation similar to that of the 
European Convention on Human Rights; the Discrimination (Employment 
and Occupation) Convention of 1958 which partakes of the implementation 
machinery of the International Labor Organization; the Convention against 
Discrimination in Education of 1960 with a Protocol of 1962 (not yet in 
force) for its international implementation; the Convention on the Status of 
Refugees of 1951 with Protocol of 1967; the Conventions on the Reduc- 
tion of Statelessness of 1961 (not yet in force), the Nationality of Married 
Women of 1952, the Status of Stateless Persons, 1954; the Freedom of Asso- 
ciation and Protection of the Right to Organize Convention of 1948; the 
Equal Remuneration Convention of 1951, etc. With the two exceptions 
indicated, these treaties are in force, some of them have been for many 
years, and among a great number of states. The book does not even men- 
tion the Supplementary Slavery Convention of 1956, or the Refugees Proto- 
col of 1967 to which the United States is a party. 

The book’s silence on international treaties on human rights matters is so 
consistent that, when (on p. 1041) it deals with UNESCO, it does not 
mention among the results of its work the Convention against Discrimina- 
tion in Education of 1960. It refers, however, to the Universal Copyright 
Convention of 1952. 

The General Assembly adopted a number of declarations in the human 
rights field which come within what the authors call (p. 99) “normative” 
resolutions and for which the reader will look in their book in vain. Among 
these Declarations are the United Nations Declaration on the Elimination 
of All Forms of Racial Discrimination of 1963, the Declaration on Territorial 
Asylum of 1967 and the Declaration on the Elimination of Discrimination 
against Women of the same year. 

The book does not contain any materials on the non-legislative activities 
of the United Nations in the matter of human rights: the American-inspired 
“program of practical action” consisting of the system of triennial reporting; 


16 U.N. Doc. A/CONF.32/4, U.N. Pub. E.68.XIV.6. 
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the world-wide surveys of the state of specific human rights; the services 
which the United Nations and other inter-governmental organizations have 
been rendering to governments, the advisory services in this field. It does 
not mention the investigations which have been undertaken in such fields 
as forced labor, trade union rights, or race conflict and apartheid in South 
Africa. 


The Question of Self-Determination 


As already indicated, Article 1 of the two Covenants, which deals with 
the right of self-determination of all peoples, is the only one of their pro- 
visions which is reproduced and commented upon by Friedmann, Lissitzyn 
and Pugh (p. 232). Their Note on the article is introduced by the state- 
ment that “the Third Committee included the provisions on self-determina- 
tion in the draft at the specific direction of the General Assembly... .” 
What the authors probably intended to say was that on the recommenda- 
tion of the Third Committee the General Assembly decided at its 1951/ 
1952 session to include in the International Covenant or Covenants an ar- 
ticle on the right to self-determination (General Assembly Resolution 545 
(VI)). Here again, with the exception of references to one or two state- 
ments made at the 1951/1952 General Assembly, the whole legislative his- 
tory (the drafting of the article by the Commission on Human Rights at its 
1952 session and its redrafting by the Third Committee and a Working 
Party at the 1955 session of the General Assembly) is, for the purposes of 
the book, non-existent.?” 

In commenting on the Declaration on the Granting of Independence to 
Colonial Countries and Peoples of 1960 the authors say (p. 233) that its 
passage was the result of the joint efforts of a large number of former 
colonies and dependencies which had achieved independence and become 
Members of the United Nations and of the other states which had become 
independent shortly after World War II. It might have been appropriate 
to draw attention to the fact that not the former colonies, but the then 
Chairman of the Council of Ministers of the U.S.S.R. (Khrushchev) re- 
quested on September 23, 1960, the inclusion of the item “Declaration on 
the granting of independence to colonial countries and peoples” in the 
agenda of the 1960 session of the General Assembly, and that it was he 
who submitted the first draft of such a Declaration. 


The European Convention on Human Rights 


Many people, experts and Jaymen, tend to minimize the value and im- 
portance of the work of the United Nations in the field of human rights. 
The claim that the Universal Declaration is not a source of law in the tra- 
ditional sense may be one of the reasons; the fact that the most important 
instruments have entered into force only recently (the Racial Discrimina- 


17 Jenks’s important comments on the self-determination article in Nobel Symposium 
(note 15), pp. 285-286, might have been brought to the reader’s attention. The United 
Kingdom reservation to the article (Sept. 16, 1968) would appear to be a legitimate 
part of relevant “materials” on the question. 
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tion Convention) or are not yet in force (the Covenants and the Optional 
Protocol) may be another; the lack of information on the rest of the in- 
struments and activities may be a third. There seems to be general agree- 
ment, however, on the importance of the European experiment undertaken 
by the organs created under the European Convention on Human Rights. 
This, undoubtedly, is the application of positive law derived from one of 
the traditional sources, a treaty and five additional protocols thereto. 

The book contains the text of the institutional and procedural provisions 
o- the Convention (pp. 226 to 229). In regard to the substantive provisions 
oZ the Convention we find only the statement (p. 230) that they “are com- 
pzrable in scope and approach to those of the United Nations Draft Cove- 
nant on Civil and Political Rights,” on which, as already stated, the book 
gives no information at all. The European Commission on Human Rights 
is disposed of by the comment that it fulfills a “screening” function and is 
by far the more active body. The reader who, with this information in 
mind, will care to read the text of the Convention must be surprised to find 
that this “screening” organ is called upon to draw up a report on the facts 
and state its opinion as to whether the facts found disclose a breach by the 
state concerned of its obligations under the Convention. No details of the 
activities of the European Commission are given. No word is said about 
the impressive body of case Jaw which it has produced and on its effect. 

Of the European Court of Human Rights the authors say that its juris- 
prudence has been limited. They do not explain why this is so, ie., be- 
cause individuals do not have the right to bring a case before that Court. 
The authors add that, in spite of the fact that its jurisprudence has been 
limited, “even the prospect of an adverse decision by the Court has in sev- 
eral instances caused the respondent government to alter its policies or 
amend its legislation.” The authors give as an example the two Cyprus 
cases (1956) in which Greece complained of the violation of the Conven- 
tion in Cyprus, then a British colony. The example is not well chosen. 
At the time (1956) neither Greece nor the United Kingdom had accepted 
a3 compulsory the jurisdiction of the Court. Greece made a declaration 
giving its consent ad hoc to reference of these particular cases to the Court. 
The British Government did not make a similar declaration. There was, 
therefore, no question of the Court having jurisdiction 18€ and the prospect 
of an adverse decision by the Court did not enter the picture at all. The 
complaints had been before the Commission of Human Rights. No final 
action was taken on them wher, as a consequence of the Zürich and Lon- 
don Agreements, a political settlement of the Cyprus question was brought 
about and Cyprus became an independent state.” 

The authors state that “in the first two cases decided, the Court did not 
find the governments involved to have acted in violation of the Conven- 
tion.” This is correct about one of these cases (Lawless). The second 


18 The United Kingdom accepted the compulsory jurisdiction of the European Court 
of Human Rights ten years later, in 1966. Greece never accepted it. 
192 Yearbook of the European Convention on Human Rights 175-196 (1958-1959). 
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case (De Becker) might, in preference to the erroneously quoted Cyprus 
case, have been adduced as an example of the prospect of an adverse de- 
cision by the Court having caused the respondent government to amend its 
legislation. After the Commission had reported that the Belgian legislation 
complained of by De Becker was violative of the Convention, the Belgian 
Parliament amended the relevant law and the Belgian Government moved 
to strike the case off the Court’s list. The Commission agreed. The pe- 
titioner himself had also stated that he regarded it as unnecessary to pro- 
ceed further with the case, a fact that in itself was not conclusive. In these 
circumstances the Court decided to strike the case off its list. This can 
hardly be called, as the authors do, a dismissal of the complaint. 


General Observations 


The authors have devoted a large part of the book to what they call the 
“international law of co-operation” (pp. 1008 to 1154), particularly to the 
basic instruments, often usefully annotated, of both universal and regional 
inter-governmental organizations which are active in the economic and so- 
cial fields, from the specialized agencies and the International Atomic En- 
ergy Agency to the European Communities, the instruments of economic 
integration in Latin America and the Asian and Inter-American Develop- 
ment Banks. They have demonstrated their great interest in the needs of 
economic advancement of the developing countries. Economic progress 
and safeguards for personal freedom and human dignity are interdepen- 
dent. Both economic co-operation and respect for human rights demand 
an informed general public and, in particular, the assistance of highly 
qualified professionals. 

Scholars may, of course, be of the opinion that the aims of the human 
rights instruments are not desirable. Or they may believe that these aims 
are not a proper object of international treaties and other international ac- 
tion. It is manifest that the authors of Cases and Materials are not among 
those who hold these views. Another group of scholars may be of the. 
opinion that, however desirable they may be, the aims of the Charter in the 
matter of the promotion of respect for human rights are not realistic and 
for this reason not of relevance for the education of a student of law. It is 
at this point where this writer respectfully differs from Friedmann, Lissitzyn 
and Pugh. Even those who do not believe in the early realization of the 
goals set in this field, cannot deny that conferences and projects, charges 
and counter-charges in regard to human rights dominate to a large extent 
the international life of our time. From this it follows that the young gen- 
eration of lawyers ought to be informed of the law and the facts in this 
area. Others, fully aware of the difficulties inherent in the attempt to em- 
ploy the machinery of organizations consisting of governments for the pur- 
pose of protecting individuals and groups against governments, nevertheless 
believe that persistent and tireless efforts may lead, and to a limited extent 
have led, to some successes in this regard. From their point of view con- 
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tinuous serious study of facts and problems and attention to detail are in- 
dispensable and. the responsibility of teachers of international law is very 
great. 

Econ SCHWELB 
NOTE: 

No doubt our section on individual rights is capable of improvement and 
scme of Dr. Schwelb’s criticisms will certainly be taken note of in any fu- 
ture edition. As regards the space devoted to human rights, the relative 
weight given to the various branches of international law will always to 
scme extent be a matter of opinion. A casebook is not a treatise or a 
monograph. Our casebook has more than 16 pages (pp. 217-235) on this 
matter and this would not appear to compare unfavorably with the treat- 
ment given by other casebooks. The materials include major excerpts from 
Jessup and Lauterpacht, the full text of the Universal Declaration of Hu- 
man Rights, and parts of the European Convention for the Protection of 
Human Rights, with several pages of comments and notes on the above, as 
well as nearly six pages of comments and questions on the various aspects 
of human rights and self-determination-Tue EDITORS OF THE CASEBOOK. 


Tue DEVELOPMENT OF THE AUTHENTIC TRILINGUAL TEXT OF 
THE CONVENTION ON INTERNATIONAL CIVIL AVIATION 


I 


On September 24, 1968, at the close of a short conference held at Buenos 
Aires and attended by the representatives of sixty-one member states of 
the International Civil Aviation Organization (ICAO), there was opened 
fcr signature a protocol on the authentic trilingual text of the Convention 
on International Civil Aviation (Chicago, 1944).+ As the convention had 
been originally drawn up in the English language only, the signing cere- 
mony marked the end of almost a quarter of a century of uncertainty. as to 
the status of the text of the convention? im the French and Spanish lan- 
guages. The purpose of this note is to examine, and describe the solutions 
found. for, some of the nove! problems which arose in connection with the 
preparation of the protocol and the text of the convention in the French 
and Spanish languages annexed to it. 

The Convention on International Civil Aviation was opened for signature 
on December 7, 1944, at the end of a thirty-seven-day Conference convened 
at Chicago by the United States Government.’ Due to lack of time, the 


1 T.LAS., No. 6605. 

2 Entered into force for the United States on Apri. 4, 1947. 61 Stet. 1180; T.LALS., 
No. 1591; 15 U.N. Treaty Series 295. See also ICAO Doc. 7300/3. The new texts 
in the French and Spanish languages annexed to the Protocol are being incorporated 
in a new edition of the convention, Doc. 7300/4. As at April 30, 1969, 116 states were 
parties to the convention. Unless otherwise indicated herein, all references to documents 
and working papers are to ICAO material. 

3 See Proceedings of the International Civil Aviation Conference, Chicago, Illinois, 
November 1—~December 7, 1944, 2 vals. (Departmen: of State Publication 2820, 1949). 
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Conference was able to prepare a text of the convention in the English lan- 
guage only.* However, it contemplated the preparation of a trilingual text 
of the convention and therefore included the following passage in the final 
paragraph of the convention: 


A text drawn up in the English, French and Spanish languages, each 
of which shall be of equal authenticity, shall be opened for signature 
at Washington, D.C. Both texts shall be deposited in the archives of 
the Government of the United States of America, and certified copies 
shall be transmitted by that Government to the governments of all 
the States which may sign or adhere to this convention. 


The implied hope expressed in this paragraph that the proposed trilingual 
text would be prepared within a short time was soon dashed by the more 
urgent need to establish ICAO which, as it transpired, would function for 
over two decades with an authentic text of the Chicago Convention in the 
English language and an assortment of versions in the French and Spanish 
languages. 

True, after the Chicago Conference, several efforts were made by the 
United, States Government to evolve French and Spanish texts of the con- 
vention by preparing and circulating draft texts in those languages to the 
states concerned. These efforts proved fruitless, as agreement was not ob- 
tained on any of the drafts. On September 22, 1947, the Department of 
State sent a Note to the Chiefs of Mission of the governments concerned. 
The Department pointed out that the convention did not place a specific 
responsibility upon the United States Government to prepare the trilingual 
text to be opened for signature at Washington, and that the Government 
had decided not to proceed with the preparation of such text but to present 
the question to ICAO for consideration by its Assembly.’ 

The Assembly, at its Third Session (June, 1949), noted the absence of 
authentic French and Spanish texts of the convention.® It deferred action 
in the matter until the Assembly would have dealt with certain proposed 
amendments to the convention the following year. At the same time Reso- 
lution A3-2 was adopted,” under the terms of which the ICAO Council, on 
February 19, 1952, authorized the publication, in a single document, of the 
English text of the convention signed at Chicago and its translations in 
French and Spanish “for the internal purposes of the Organization,” and 
recommended to contracting states “that, for reference purposes in their 
relations with ICAO or with other Contracting States they use these three 
texts only.” 8 . 


4 Op. cit., note 3 above, Vol. IT, pp. 1358 and 1398. 

5 For more details, see Al4-WP/146, Min. EX/1-18, Assembly, 14th Sess. (1962), 
Minutes of Executive Committee, p. 167; Doc. 8270 Ai4-EX/81, Assembly, 14th Sess. 
(1962), Report of Executive Committee, pp. 18-19, 

8 Doc. 6897-C/799, Assembly, 3rd Sess. (1949), Proceedings, pp. 17-18, 62, 81. 

T Res. A3-2 instructed the Council to take action with a view to providing the Organi- 
zation as soon as possible with texts of the Chicago Convention on International Civil 
Aviation in Spanish and French, it being understood that these texts would be used only 
“for the internal purposes of the Organization.” 

8 Doc. 7283-C/842, Action of the Council, 15th Sess. (1952), p. 29. 


366 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 64 


On May 18, 1958, the Council approved an amended Spanish text and de- 
cided that, for the purpose of the resolution it had adopted on February 19, 
1952, the Spanish text attached thereto should be replaced by the new 
_ amended Spanish text? The French text, too, was not without its critics 
and on December 10, 1958, the Council approved certain amendments to 
tke French text attached to the resolution adopted on February 19, 1952.° 

In September, 1962, the Assembly, at its Fourteenth Session, when adopt- 
ing the report of its Executive Committee, invited the Council to consider 
tke question of a trilingual text of the convention and to report to the 1965 
Session of the Assembly any measures on the subject it might have taken 
or intended to take, and any action that might be required from the As- 
sembly. A progress report was made to the Assembly in 1965 and on 
December 6, 1967, the Council approved French and Spanish texts of the 
convention for circulation te ICAO contracting states as final drafts to be 
submitted to a diplomatic conference for adoption.” 

The initial drafts of the versions in the French and Spanish languages 
were prepared by a working group of the twenty-seven-member ICAO 
Council between 1962 and 1965. The original intention was that these 
d-afts should follow as much as possible the French and Spanish texts as 
adopted by the Council in 1952 and amended in 1958. The endeavor, in 
preparing the new versions in French and Spanish, was to adhere as closely 
as possible to the English text as adopted at the Chicago Conference, even 
at the expense of points of style, in order that the versions in French and 
Spanish should conform to the text in English which remained untouched. 
In mid-1965, these versions were circulated to the states for comment, along 
with a quite complex draft protocol the purpose of which was to establish 
formally the authentic trilmgual text of the convention as well as the rela- 
tionship of that text to the English text adopted at Chicago and to past and 
future amendments to the convention. 

A further series of meetings took place between 1965 and 1967. A second 
working group of the ICAO Council, taking into account comments of 
states, drew up a streamlined draft protocol! and considerably revised the 
texts of the convention in the French and Spanish languages ** prepared by 
the first working group. The new draft protocol and draft texts were sent 
to ICAO contracting states for comment. All these states were invited to 
attend the Buenos Aires Conference. The work was nothing if not thor- 
ough. The drafts of the texts in French and Spanish were the result of ex- 
tensive and detailed work in the Council and other bodies composed of 


® Doc. 7903-C/911, Action of the Council, 34th Sess. (1958), p. 31. 

10 Doc. 7958-C/944, Action of the Council, 35th Sess. (1958), p. 43. 

11 Doc. 8270-A14-EX/31, Assembly, 14th Sess. (1962), Report of Executive Com- 
mittee, p. 18; Doc. 8269 Al4-P/21, Assembly, 14th Sess. (1962), Minutes of Plenary 
Meetings, p. 107. 

12 Doc. 8743-C/978, Action of the Council, 62nd Sess. (1967), p. 39. 

13 Buenos Aires Conference Doc. No. 4. 14Idem. 
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technical, legal and linguistic experts. More than two hundred and fifty 
meetings of these experts were held from December, 1965, until December, 
1967. 

The ICAO Council and its working groups concerned with the prepara- 
tion of the protocol and the annexed text in the French and Spanish lan- 
guages faced such problems as: (1) whether it was necessary to prepare a 
protocol in connection with the adoption of the trilingual text; (2) the rela- 
tionship of the trilingual text to amendments to the convention made before 
and after the adoption of that text; and (3) the method whereby states 
would become parties to the protoccl. The solutions found for these and 
similar problems are examined below. 


II 


In commenting on the complex draft protocol sent to states in 1965, Co- 
lombia submitted that ICAO had sufficient authority to deliver on its own 
initiative the trilingual text referred to in the last paragraph of the Chicago 
text (English) to the State Department of the United States of America, 
the implication of this comment being that no protocol would be required 
in order to render the trilingual text authentic. While Colombia was not 
opposed to the convening of a conference for the adoption of the protocol 
and the authentic trilingual text, it considered, in effect, that compliance 
with the provisions of the last paragraph of the Chicago Convention af- 
forded sufficient legal foundation for an authentic trilingual text without 
there being any necessity for having the text approved by a conference.*® 
The Council, however, agreed with its working group’s view that a docu- 
ment such as a protocol containing a declaration of the authenticity of the 
texts of the Chicago Convention would be necessary.4* A possible basis for 
the working group’s position was that if states were not asked to sign a 
protocol, but, as envisaged by the Colombian submission, were asked to 
sign the convention only, they would be signing a document which would 
contain a statement, in its last paragraph, of a future action, namely, that a 
text, equally authentic in the three languages, “[shall be] drawn up” and 
“shall be opened” for signature at Washington, D.C." 

In view of the foregoing and in order to authenticate the trilingual text, 
the Buenos Aires Protocol contains an express stipulation that the text of 
the convention in the French and Spanish languages annexed to the proto- 
col, together with the text of the convention in the English language, con- 
stitutes the text equally authentic in the three languages referred to in the 
last paragraph of the convention.1® 


15 TT (1966 )-WP/5. 

16 When the report of the working group (C-WP/4588) was placed before the Coun- 
cil in June, 1967, the Colombian representative on the Council supported the working 
groups view, while reiterating that the formula of his government was the best legal 
one. See Doc. 8678-12 C-972-12, Council, 61 Sess. (1967), Minutes, p. 183. 

17 TT (1966 )-WP/22, par. 7. 

18 Buenos Aires Protocol, hereinafter referred to as “Protocol,” Art. I. 
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Til 


It is observed that the text of the convention, as adopted at the Buenos 
Aires Conference, does not include amendments made to the original con- 
vention since 1944, when it was adopted in the English language only. The 
protocol notes that there exist amendments to the convention in the Eng- 
lish, French and Spanish languages, but that the text of the convention in 
the French and Spanish languages should not incorporate these amend- 
ments because, in accordance with Article 94(a) of the convention, each 
such amendment can come into force only in respect of any state which has 
ratified it. 

How can these amendments be brough: into relationship with the tri- 
lingual text? The protocol attempts to answer this question by providing 
that, if a state party to the protocol] has ratified or in the future ratifies any 
amendment made to the convention, then the text of such amendment in 
English, French and Spanish shall be deemed to refer to the text, equally 
a-ithentic in the three languages, which results from the protocol.?° 


IV 
States members of ICAO may become parties to the protocol either by: 


““a) signature without reservation as to acceptance, or (b) signature with 
reservation as to acceptance followed by acceptance or (c) acceptance.” 7 
Adherence to or ratification or approval of the protocol is deemed to be 


acceptance thereof.?? 


18 Protocol, fourth preambular paragraph. The ICAO Assembly adopted amend- 
ments to the convention in 1947, 1954, 1961 and 1962. As at May 26th, 1969, the 
status of these amendments was as follows: 


Year of Articles 
adoption involved In force Ratifications 
1947 93 bis Yes 80 
1954 45 Yes 85 
1954 48(a), 49(e), 61 Yes 89 
1961 50(a) Yes 93 
1962 48(a) No 54 


20 Protocol, Art. IX. For states that have not become parties to the Buenos Aires Pro- 
tocol, the position of the amendments is still anomalous. The texts of the amendments 
are authentic in the English, French and Spanish languages, this having been specified 
by the Assembly at the time of their adoption. In all cases, except that of Art. 93 bis, 
the whole of which is authentic in the three languages, the articles concerned are au- 
thentic in the three languages in regard to the text of the amended portions only, the 
unamended portions remaining cuthentic in the English language only. 

21 Protocol, Art. IIJ(1). For almost the same formula, see the Convention of the 
Intergovernmental Maritime Consultative Organization (Geneva, 1948), Art. 57. 

There was, at various times, considerable discussion in the second working group of 
the Council and the Council itself as to whether *he French rendition of the word “ac- 
ceptance” should be “acceptation” or “approbation.” According to the French repre- 
sentative on the Council, a thorough study by the French Ministry of Foreign Affairs 
had led the French Administration to prefer the word “approbation” (Doc. 8678-12 
C/972-12, Council, 6lst Sess. (1967), Minutes, pp. 184-188). The Conference opted 
to use the French word “acceptation.” 

22 Protocol, Art. TI(4). 
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The United States Government is depositary of the protocol. 

The protocol provides that it will come into force on the thirtieth day 
after twelve states have signed it without reservation as to acceptance or 
accepted it.” On September 24, 1968, the closing day of the Buenos Aires 
Conference, sixteen states signed the protocol without reservation as to ac- 
ceptance. Therefore, it entered into force on October 24, 1968. The proto- 
col will come into force for a state which subsequently becomes a party to it 
on the date of that state’s signature without reservation as to acceptance or 
its acceptance.** 

The protocol stipulates that any future adherence of a state to the con- 
vention shall be deemed to be acceptance of the protocol.?> As this pro- 
vision is so novel and was one of the most hotly debated items at the Buenos 
Aires Conference, the history of its development is set forth below. 

In presenting to the Council a report of the second working group on the 
trilingual text of the Chicago Convention, the chairman of the group de- 
scribed the provision, as then drafted, as being intended to provide for 
“simultaneous adherence to the Convention and acceptance of the new 
Protocol.” 2° The text of the provision as approved by the Council for cir- 
culation to states before the Conference provided that: 


If a State when notifying its adherence to the Convention, in accord- 
ance with Article 92(a) thereof, specifies that it accepts this Protocol, 
then it shall become a party to this Protocol at the same time as it be- 
comes a party to the Convention. 


The specification of acceptance of the protocol would be tantamount to 
the deposit of an instrument of acceptance, and adoption of the provision in 
the form just given might not have given rise to much discussion. But dur- 
ing the Buenos Aires Conference, the French Delegation put forward in the 
Committee of the Whole a proposal that Article V of the draft protocol be 
changed to read: 


The adherence of a State to the Convention in accordance with Article 
92 thereof shall mean adherence to this Protocol. 


This proposal was supported by a large number of French and Spanish- 
language delegations. In support of this proposal it was argued that the 
text in the French and Spanish languages was more important than the 
protocol and had its foundation in the provisions of the last paragraph of 
the convention itself. This new text, the argument ran, was not an amend- 
ment to the convention and what was being done in Buenos Aires in 1968 
was the same as what should otherwise have been done at the Chicago Con- 
ference in 1944. There should be no discrimination between the Chicago 
text in the English language and the text in the other two languages. The 
aim of the Buenos Aires Conference was to develop a unity between the 
23 Protocol, Art. IV(1). 24 Protocol, Art. IV(2). 


25 Protocol, Art. V. 
26 Doc. 8678-12 C/972-12, Council, 6lst Sess. (1967), Minutes, p. 182. 
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ccnvention and the protocol, and the French proposal was one way of 
achieving this. 

The French proposal was criticized on the following ground: It might 
eventually be provided that the protocol would come into force on accept- 
ance by two states.” If a new state wished to become a party to the Chi- 
cago Convention, was it proper and lawful that this state should be obliged 
to accept a new text that had been accepted by only two out of the one 
hundred, and sixteen states parties to the Chicago Convention? The proto- 
ccl should come into force only when accepted by a substantial number of 
' states. In 1955, when the number of states ir the world was much smaller, 
it was specified that the Hague Protocol to Amend the Convention for 
the Unification of Certain Rules Relating to International Carriage by Air 
sizned at Warsaw on October 12, 1929, shovld come into force only when 
it had received thirty ratifications. As against this point, it was argued that 
the Hague Protocol amended an important private law convention, while, 
in the case of the adoption of the authentic trilingual text of the Chicago 
Convention, it had even been submitted that no conference was required. 
A further argument in rebuttal was that the legal content of the Chicago 
Convention already existed and, in approving the protocol, the Conference 
would merely be approving an equivalent of that content. 

A compromise then put forward was that it should be made clear that the 
contested provision did not amend the Chicago Convention, but merely im- 
plemented it. At the same time the number of acceptances required to 
bring the protocol into force could be increased from two to twelve. One 
delegation said that even if the number were so increased, the provision in 
its proposed draft would still not produce the effect desired. 

No doubt the debate as to the propriety of the provision will continue. 
But since the provision affects only future adherents to the convention and 
relatively few states remain outside the convention, the problem is more 
theoretical than real. However, it is not for that reason of any less interest 
to the legal scholar. 

That the continued existence of the protocol depends on the continued 
existence of the convention is evident from tke stipulation that the protocol 
shall remain in force so Jong as the convention is in force. There is no 
provision for denunciation of the protocol. Instead, it is provided that the 
protocol shall cease to be in force for a state only when that state ceases to 
b2 a party to the convention.2® An ICAO contracting state would there- 
fore cease to be a party to the protocol only if it ceased to be a member of 
the Organization through the operation of Article 93 bis (which under speci- 
fisd circumstances contemplates what is tantamount to expulsion of a state 
from ICAO) or by denouncing the convention in accordance with Article 95. 


27 The draft Protocol presented to the Conference provided for the coming into force 
of the Protocol on acceptance by twelve states. This number had been reduced to two 
at the time the debate on Art. V took place. 

28 478 U.N. Treaty Series 371. Opened for signatare on Sept. 28, 1955. The United 
S-ates of America is not a party to the Hague Protocol. 

29 Protocol, Art. VII(2). 
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V 


The Buenos Aires Protocol constitutes a solution for what appears to be 
a unique problem in regard to the authentication of a multilingual text of 
an international convention.®° The protocol contains a technique for add- 
ing authentic texts to a convention that was originally authentic in one lan- 
guage and was subsequently partially amended by texts authentic in three 
languages before the convention as a whole was drawn up in a text au- 
thentic in three languages. 

One lesson to be derived from the Buenos Aires Protocol is the pragmatic 
one that international conferences (e.g., the Chicago Conference of 1944) 
which do not finish their work need not expect the unfinished task to be 
completed quickly after the conference has ended and the pressure of con- 
ference deadlines is no longer an imperative. The long sequence of events 
leading up to the adoption of the protocol bears this out. 

In any event, the Buenos Aires Protocol is a document that deals with a 
problem of such a unique nature in international treaty law that, even 
though it is extremely unlikely that the problem will occur soon again, its 
very uniqueness entitles it to a place in the history of the development of 
international conventions. If there is any moral to be gained from this 
recital it is that such uniqueness is more to be tolerated than sought after. 

GERALD F. FrrzGERALD * 


THE SINGAPORE BRANCH OF THE BANK or CHINA AND 
EXERCISE oF “EXTRATERRITORIAL Ricurs” 


The Singapore Government’s recent measures to compel the Singapore 
branch of the Bank of China (a corporation owned by the Government of 
the People’s Republic of China) to comply with Singapore laws and regula- 
tions add to state practice? on the subject of immunities of foreign state- 
controlled instrumentalities. The altercation between the Singapore au- 
thorities and the bank has distinct relevance also to the attitudes of de- 
veloping countries to the proper law governing foreign investments, and 
will, perhaps, also interest those studying Communist China’s attitudes con- 
cerning the operations overseas of instrumentalities or agencies owned or 
controlled by it. 

The events, put briefly, involved (a) the bank’s persistent refusal to 
comply with requirements of Singapore’s banking laws; (b) the institution 
of legal proceedings against the bank by the Singapore Government; (c) 


80 For examples of other problems arising in regard to the preparation of authentic 
multilingual texts of international conventions, see Shabtai Rosenne, “United Nations 
Treaty Practice,” 86 Hague Academy, Recueil des Cours 273-444 at 381-391 (1954). 

* This note was written in a private capacity. Responsibility for opinions expressed 
is that of the author. 

1 See 2 O'Connell, International Law 946 (1965); Sucharitkul, State Immunities and 
Trading Activities in International Law 104 (1959); Deak, “Organs of States in Their 
External Relations: Immunities and Privileges of State Organs and of the State,” in Søg- 
rensen (ed.), Manual of Public International Law 399, 430 (1968). 
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the refusal of the bank, without claiming immunity, to appear in court; 
(i) the conviction of the bank and imposition of a sentence of a fine by 
the court and the consequent refusal of the bank to pay the fine; (e) seizure 
ot the bank’s property to execute the judgment; and (£) the Singapore Gov- 
ernment’s resort to retaliatory measures against the bank. 

In April and September, 1967, the Commissioner of Banking in Singapore 
issued notices to all banks operating in Singapore to maintain a minimum 
ratio of twenty percent of Singapore liquid assets to total deposits.2 As a 
result of the Commissioner’s investigation of the accounts of the bank (for 
the period July 30, 1968, to March 20, 1969) it was discovered that the bank 
failed to maintain the prescribed minimum ratio for at least one hundred 
and twenty-eight days.* According to the Commissioner, the bank refused 
to co-operate with the authorities in their efforts to investigate and inspect 
the accounts and records of the bank.* 

The Government instituted legal proceedings against the bank for failure 
to comply with the prescribed ratio,’ and the significant feature of the case 
(P.P. v. Bank of China, Summons Case 2660/69) was that the bank made 
Do appearance in court. The court, nevertheless, proceeded to hear the 
case in the absence of the defendant, found the bank guilty and imposed a 
fine of $128,000* (U. S. $42,666 approx.). The judgment was delivered on 
May 15, 1969, and the bank was granted twenty-four hours to pay the fine. 
When officially notified of the court’s judgment, the bank refused to accept 
the notification. Four days later, May 19, the court issued a Warrant to 
levy a. Fine by Distress and Sale” (the suggestion that the judgment be 


2 The notices were issued under S. 22A(1) of the Banking Ordinance 1958 (Federa- 
ton of Malaya Ordinance 62/58 made applicable to Singapore when Singapore was 
part of Malaysia, and modified by Modification cf Laws (Banking) Order, 1967). S. 
22A(1) reads: 

“(1) The Commissioner may, from time to time, with the approval of the Minister, 
rrescribe by notice in writing to each bank a minimum amount or amounts of liquid 
assets to be held by the bank;” 

3 The explanation for the prescribed ratio was put thus: “Besides being able to meet 
Cay-to-day transactions, the funds could also provide for unexpected withdrawals. This 
Lrovision would also prevent unrestrained credit expansion which can gravely jeopardise 
the interest of the depositors . . . the bulk of the depositors are Singapore citizens and 
the law takes into account their interest and welfare.” Statement made in court by 
Singapores Banking Commissioner. The Straits Times (a daily Singapore newspaper), 
May 15, 1969. 

4 The Banking Commissioner -evealed that surprise checks on banks showed that sev- 
eral other banks were also found guilty of not maintaining the ratio, but these banks 
took corrective action immediately. Straits Times, May 15, 1969. 

5 Prosecution was instituted under S. 22 I(1)(a) of the Banking Ordinance under 
which failure by a bank to comply with any such notice constituted an offense. ‘The 
Judge was the Honorable Mr. D. C. D. D’Cotta, District Judge and First Magistrate. 

€ That is, $1,000 a day for each of the 128 days that the bank was found not com- 
plying with the ratio. This was the maximum sentence. 

7 S, 267 of the Criminal Procedure Code provices, inter alia, that in every case where 
the offender is sentenced to pav a fine, the court may at any time before the fine has 
been paid in full “issue a warrant for the levy of the amount by distress and sale of 
any property belonging to the offender.” 


p~ 
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executed in this manner had been made to the court by the Deputy Public 
Prosecutor). This warrant was executed upon monies held to the credit of 
the bank by the Accountant-General of Singapore. The court, however, 
allowed the bank further time to pay the fine and on May 24 (nine days 
after judgment) the court seized the sum of $125,000 distrained as satisfac- 
tion for the fine. 

While the bank made no appearance in court and refused to co-operate 
in any manner with the judicial processes, its public statements did not con- 
tain any claim that it was immune from suit as an instrumentality of a for- 
eign government. (There have been instances where the bank has previ- 
ously submitted to the jurisdiction of local courts.) The bank, however, 
issued statements highly propagandistic in nature, criticizing and threaten- 
ing the Singapore Government which, the bank alleged, was persecuting ® 
the bank. The bank called for “non-interference” in its banking affairs. In 
court the question of immunity was not raised either by prosecution or by 
judge.*° 

The Singapore Government, on its part, made it clear (by insisting that 
the bank comply with local banking laws and by the subsequent initiation 
of court proceedings) that it did not consider the Bank of China as either 
exempt from the relevant local laws or entitled to immunity from judicial 
process. - 

As a retaliation for the banks intransigent attitude, the Singapore Gov- 
ernment announced on May 19, 1969, that clearing-house facilities for the 
bank were to be withdrawn with effect from May 22, 1969. (This was a 
significant measure, as withdrawal of clearing-house facilities reduced the 
bank to a mere financing house and all other banks in Singapore were un- 
able to honor Bank of China checks. Individual depositors of the bank had 
to withdraw their money from the bank itself.) 

A statement of the Singapore Government’s Finance Ministry ™ stated: 


The Singapore branch of the Bank of China is clearly claiming for 
itself extra-territorial rights which foreign businesses enjoyed before 
World War II in certain Treaty Ports of China. These extra-territorial 
rights were imposed by foreign imperialists upon China as a result of 
unequal treaties. These enabled foreigners to be exempt from the 
laws of China. That the Bank of China regards itself as exempt from 


8 Synn Lee & Co. Ltd. v. Bank of China, [1962] Malayan Law J. 395: The bank 
never indicated it was waiving an immunity which it enjoyed. The bank has also sued 
in local courts: Bank of China v. Lee Kee Pin, [1961] Malayan Law J. 40; Bank of 
China v. Chew Kean Khor, [1963] Malayan Law J. 41. 

9In a letter to the writer, the Sub-Manager of the bank claimed that the legal pro- 
ceedings “served only as a means to an end in the political persecution against our Bank.” 

10 The only reported local municipal decision on the commercial activities of foreign 
sovereign entities and the problem of immunity is the 1834 case of Abdul Wahab bin 
Mohd. Alli v. Sultan Alli Iskander Shah, (1834) 1 Kyshe Reports 298, which held that 
a foreign sovereign prince who remains in the country for a protracted time and en- 
gages in mercantile transactions (such as borrowing money in his private capacity on a 
promissory note) is liable to be sued thereon in local courts and cannot claim immunity 
on the ground of his sovereign status. 

11 Ministry of Finance Statement of May 18, 1969. Straits Times, May 19, 1969. 
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the laws of the Republic of Singapore is demonstrated by its recent 
actions. 
kei @ hrd & 


In the light of these repeated violations * of the laws of the Republic, 
the Ministry of Finance is reviewing the conditions under which the 
[Bank] will be permitted to carry on business. As a first step, the 
Ministry of Finance will withdraw clearing facilities from the Bank 
with effect from Thursday [May 22]. ... The Ministry of Finance 
also proposes to investigate and review certain other aspects of the 
bank’s operations, including their savings and time-deposit accounts. 
The long-term future of the bank depends on whether it will obey the 
laws of the Republic or whether it will persist in the absurd notion 
that it enjoys extra-territorial rights. 


Another feature of the dispute was the use by the bank of a wireless 
public address system on its premises** to appeal to Singaporeans to sup- 
port the bank, to assure them that the bank had “more than enough assets 
to meet cash demands” ** and. to attack the Singapore Government. The 
Singapore Government warned that these “political broadcasts” would be 
tolerated “only so long as public peace and order are not endangered. If, 
however, these activities lead to disturbances of public order, it is the in- 
tention of the Singapore Government to close the bank by an immediate 
cancellation of its license.” 5 

At the time of writing (November, 1969) clearing-house facilities have 
not been restored. The bank has not giver: any public indication that it 
vill now comply with Singapore’s banking regulations and, according to 
local banking circles, the bank takes the attitude that it has not voluntarily 


12 These other violations were enumerated: 

“The Bank refused to attend Court in the recent trial and ignored the summons served 
cn it. This is an offence under Section 174 of the Penal Code. The Bank refused to 
comply with certain directions legally issued by the Commissioner of Banking, thereby 
ctfending against Section 19(D) of the Banking Ordinance. The Bank refused to make 
available to officers of the Commissioner of Banking books for inspection. This is an 
cĦence under Section 186 of the Penal Code. The Bank had submitted false informa- 
tion .. . thereby breaching Section 477A of the Penal Code... .” 

13 The Straits Times of May 18, 1969, gave the following account: 

“The Bank of China was packed to capacity today [May 17] as hundreds of people 
jammed its premises to hear ‘political broadcasts’ over its public address system for the 
second day running. Armed police stood by inside the Bank while detectives mingled 
with the shoulder-to-shoulder crowd. More posters were pasted on the wall. The 
broadcast went on at regular intervals. Another new development inside the bank was 
« signature campaign by ‘supperters.’ Many supporters signed their names on a long 
length of silk cloth placed over a large table. Among the signatories were young Chi- 
nese educated girls.” 

14 A Reuter report from Hong Kong stated that Communist Chinese banks in Hong 
Kong were ordered by Commun‘st China to give unHmited support to the Bank of China 
and to “make sure it survives the present crisis,’ and these Hong Kong banks were also 
reported to have supplied “tens of millions” of dollars of credit to the bank in Singapore. 
Straits Times, May 24, 1969. 

18 Ministry of Finance Statement, May 18, 1969. Straits Times, May 19, 1969. The 
bank, in its political broadcasts, maintained that “No one had the right to close down 
the bank, which is a corporation owned by the Chinese Government.” 
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paid any fine. However, the bank has ceased its “political broadcasts” and 
similar anti-government activities which is an indication that it takes seri- 
ously the Singapore Government’s warning that such activities may lead to 
a cancellation of the bank’s license. Further developments are a matter for 
speculation. In view of the possible repercussions upon Singapore’s rela- 
tions with China and also because the presence of the bank facilitates flow 
of trade between the two countries, the Singapore Government is probably 
unlikely to resort to the extreme measure of canceling the license unless 
future actions of the bank leave the Government with no other choice. 


S. JAYAKUMAR ® 


Cases DECIDED BY THE EUROPEAN COMMISSION OF 
Human Ricyts wm 1966 


The 1966 issue of the Yearbook of the European Convention on Human 
Rights* contains 23 decisions of the European Commission of Human Rights 
on the admissibility of petitions. In five of these cases the petitions were 
declared admissible. 

One of them is the case of N.V. Televizier against The Netherlands, in 
which a Netherlands company which publishes a weekly magazine contain- 
ing information and comments on forthcoming radio and television programs 
petitioned against a judgment of the Supreme Court of The Netherlands 
(Hoge Raad) to the effect that an agency (Centraal Bureau) which com- 
piles the programs has a copyright in the compilations, although these are 
writings without a personal character. The petitioning company alleged 
that the Court’s ruling violated its right to freedom of expression guaranteed 
by Article 10 of the Convention. The Commission recognized that the pe- 
titioner had locus standi because it followed from the Netherlands Supreme 
Court’s decision that the petitioner could not publish the compilations con- 
cerned without contravening the Netherlands Copyright Act. The Com- 
mission considered that the Application gave rise to a number of important 
issues which are of such complexity that the determination depends upon 
an examination of the merits. The Commission refused to regard the pe- 
tition as manifestly ill-founded, declared it admissible and accepted it (pp. 
512-550). 

In Heinz Kornmann against the Federal Republic of Germany (pp. 494- 
511) the Applicant alleged that on September 4, 1965, he had been very 
severely manhandled by prison officers in the Tegel prison in Berlin. His 
petition addressed to the Commission is dated September 4, 1965. In the 
course of the proceedings before the Commission the respondent Govern- 
ment submitted a copy of a document signed by Kornmann, dated October 
8, 1965, saying that he considered his petition of September 4, 1965, as 


* Faculty of Law, University of Singapore. 

11966 Yearbook of the European Convention on Human Rights, Vol. 9. The Hague: 
Martinus Nijhoff, 1968. pp. xxi, 823. Index. Gid. 108. For the review of Vol. 8 
and a reference to reviews of earlier volumes, see 63 A.J.I.L. 359 (1969). 
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settled and that he withdrew it. The Commission stated that it had not 
been indicated to it in what circumstances this declaration was signed by 
the Applicant and that there was some doubt that this declaration was 
sincere. The Commission recalled that it has consistently held that it will 
not strike an Application off its list as a consequence of its withdrawal, if it 
raises problems under the Convention which might extend beyond the in- 
terests of the particular Applicant. The Commission found that Korn- 
mann’s Application raised such problems and that there were sufficient rea- 
scons to examine its admissibility irrespective of the possible existence of a 
valid declaration of withdrawal. It was accordingly not necessary to ex- 
amine the precise circumstances in which the declaration was made by the 
Applicant. 

In declaring Kornmann’s Application in regard to his ill-treatment by 
prison officers admissible, the Commission also rejected the Government’s 
objection that Kornmann had not exhausted all domestic remedies. The 
appropriate domestic remedy was for Kornmann to lodge a criminal charge 
against the prison officers. This he had done. When the Public Prosecutor 
decided to discontinue the criminal proceedings against the prison officers, 
Kornmann appealed to the Generalstaatsanwalt and when this appeal was 
rejected he also lodged, unsuccessfully, an application with the Kammer- 
gericht. The Government claimed that Kornmann, in addition, should also 
have instituted civil proceedings. The Commission found that the reason 
why the Applicant was unsuccessful in lodging a criminal charge was that 
the authorities did not find that there was sufficient evidence to support his 
allegations. In civil proceedings he would have been faced with the same 
problem of proving that he had in fact been ill-treated. Civil proceedings 
could not be considered as effective in the circumstances and Kornmann 
was not obliged to exhaust them in order to comply with Article 26 of the 
Convention. 

In X against Austria in which the violation of Article 1 of Protocol No. 1 
to the Convention (peaceful enjoyment of one’s possessions) was the issue, 
tae Austrian Government raised, inter alia, the objection that the Appli- 
cant’s company, but not the Applicant himself, could be considered the 
victim of the alleged violation. The Government did not, therefore, con- 
sider the Applicant competent to lodge the Application. The Commission 
Cid not find it necessary to obtain the Applicant’s comments on this issue 
and held that the Applicant is to be considered a victim, within the mean- 
ing of Article 25 of the Convention, of the alleged violations of Article 1 of 
the Protocol. In this respect the Commission had particular regard to the 
fact that about 91% of the shares of the company were held by the Appli- 
cant. It followed that the Government’s general objection on this point 
must be rejected (p. 130). 

An Austro-Italian Agreement of October 22, 1947, authorizes Austria to 
provide border control services, including police services, at the Brenner 
station which is located on Italian territory. In X against Austria (pp. 
458-464 and 464-474) the Applicant claimed that his arrest by the Austrian 
authorities, which, he alleged, took place on Italian territory, was unlawful 
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and, as a result, his subsequent detention on remand was also unlawful. 
The Commission did not rule on the merits of this claim. The Application 
was declared inadmissible for non-exhaustion of domestic remedies be- 
cause neither in his appeal regarding his detention nor in other pleadings 
had the petitioner argued that he had been unlawfully arrested in Italy, and 
also because he had not availed himself of the right to seise the Austrian 
Constitutional Court of the question. 

The petitioner in Lothar Rafael against Austria (pp. 426-437), an Aus- 
trian citizen, was detained in Germany for six months pending extradition. 
After extradition to Austria he was held in detention on remand for three 
and one-half additional years. He was accused of a number of offenses of 
fraud. When, four years after his arrest, the proceedings against him were 
adjourned sine die and the court again rejected his application for release, 
the Court of Appeal decided that he should be released on bail. When 
Rafael petitioned the Commission, alleging that he was the victim of the 
violation, inter alia, of the provisions entitling everyone arrested or de- 
tained and everyone charged with a criminal offense to be brought promptly 
before a judge and to have a hearing and. trial within a reasonable time, 
the President of the Commission decided to give precedence to his Appli- 
cation. The committee of three members charged with the preliminary 
examination of the petition as to its admissibility reported unanimously that 
the petition appeared admissible in regard to these two complaints. At the 
hearing the representative of the Austrian Government objected to certain 
parts of the Applicant’s written submissions which in his opinion were in- 
sulting and provocative. The Commission invited the Applicant to with- 
draw or amend certain parts of his submissions. The Applicant first re- 
fused to do so. When the Commission warmed him that, unless he was 
willing to withdraw or amend the parts objected to, it would consider 
whether or not it should declare the Application to be inadmissible on the 
ground of its being an abuse of .the right of petition, the Applicant stated 
that he was prepared to withdraw the passages concerned. 

In later submissions the Government also objected to other passages as in- 
sulting and provocative, in addition to those which the Applicant had been 
invited to withdraw. The Commission stated that the Applicant’s with- 
drawal of defamatory passages was adequate at that stage of the proceed- 
ings, but decided that it would be prepared to treat the whole Application 
as abusive in the sense of Article 27(2), if the Applicant made any further 
defamatory statements of the kind now withdrawn. The published de- 
cision of the Commission does not indicate what the contents of the objec- 
tionable passages in the Applicant’s petition had béen. In a further written 
pleading the Applicant said, in reply to certain statements of the representa- 
tive of the Government, that the Jatter had deliberately misinformed the 
Commission and that not he, the Applicant, but the representative of the 
Government, had committed contempt of court. Thereupon the Commis- 
sion found that the Applicant had abused the right of petition and de- 
clared the Application inadmissible. 
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This is not the place to enter into a thorough examination of the pro- 
vision (Article 27(2)) that the Commission shall consider inadmissible any 
petition which it considers an abuse of the right of petition. The Commis- 
sion proceeded on the basis of that meaninz of the word “abuse” which 
ecuates it to defamation, while the preferable interpretation, which is cor- 
roborated by the French text, is that abuse of the right of petition means 
the frivolous and vexatious use of proceedings. It is also questionable 
whether the use of objectionable language in the course of the proceedings 
can make inadmissible not only the particular pleading, but also the pe- 
tition which initiated the proceedings. The President and the three-mem- 
b2r Committee considered the petition as anything but frivolous. The 
Commission’s decision, which punishes the petitioner for having libeled the 
Government or its representative by the loss of a substantive claim is near 
the borderline between the administration and the denial of justice. 


EGON SCHWELB 


LawasiA CREDIT AND SECURITY RESEARCH PRojyEcT 


The formation of a federation of Bar Associations from the ECAFE coun- 
tries known as the Law Association for Asia and the Western Pacific 
(Lawasia) has been descriked in an earlier note. In this note there was 
reference both to Lawasia’s aim “at strengthening and mobilizing the re- 
sources and skills of the legal profession in the region for the solution of 
national and regional development problems” and to “the new Asian De- 
velopment Bank’s concern with legal development, especially with banking 
law in the Asian countries and other bodies of law pertinent to the Bank’s 
undertakings.” A $25,000 Ford Foundation grant to be administered by 
the Asian Development Bank (ADB) for a pilot Lawasia credit and se- 
curity research project has brought the ADB and Lawasia together in pur- 
suing these interests. 

In the project a Lawasia Research Team under the general editorship of 
Frofessor David E. Allan, Sir Hayden Starxe Professor of Law, Monash 
University, Melbourne, Australia, will by November, 1970, produce legal 
studies of credit and security arrangements in eight developing members of 
tae ADB. These eight countries (Indonesia, Ceylon, Philippines, Singa- 
tore, Malaysia, Thailand, Taiwan, and Korea) include legal systems de- 
rived from both civil law and common law antecedents. They also repre- 
sent a wide variety of practice and attitude toward law modernization. 
One country retains the commercial practice introduced hundreds of years 
ago by Portuguese traders; another has just adopted the relevant sections 
cf the Uniform Commercial Code. In addition to studies in these eight 
developing countries, Lawasia has arranged for parallel studies in Australia 
end Japan. 


1 See Barbara B. Burn, “A New Initiative in Asian Legal Development,” 62 A.J.LL. 
434-469 (1968). 
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The Lawasia Research Team, composed of contributors from all of the 
countries studied, will in each country survey the security arrangements in 
use by development banks and other credit sources for supplying medium 
and long-term credit for development purposes and financing working capi- 
tal. They will evaluate the effectiveness of these arrangements and seek 
to assess the extent to which the supply of development credit is facilitated 
or constrained. If law modernization seems appropriate, the Team will 
formulate analyses of various types of possible law reform or revision, draw- 
ing where possible on the experience of countries included in the study as 
well as on the study that went into relevant portions of the Uniform Com- 
mercial Code. 

The end product should be a useful guide to where law modernization in 
the area of secured transactions might facilitate development credit and 
what proposals should be considered. On the basis of the project report 
due by the end of 1970, Bar groups, law schools and government legal au- 
thorities in the countries included can judge whether to take action. With- 
out such a study and report, the prospects for developing any consensus 
about taking action in this area might be long delayed. 

The genesis of Lawasia’s interest in this area of law was a report to 
Lawasia’s first regional conference (at Kuala Lumpur) on the commercial 
law of contract in the ECAFE region, prepared by an editorial committee 
_ of contributors in each of the countries included in the report. This earlier 
report? noted that the legal framework of credit and security merited study 
in depth. Each contributor expressed the view that there were acute prob- 
lems in this area in his couniry, together with a general Jack of information 
about the full nature and extent of these problems and an awareness of the 
inadequacy of existing legal forms to promote economic development. 

At the same time, the Asian Development Bank had encountered similar 
problems in preparing to make development bank loans in Thailand, Ceylon 
and several other countries in the region. In the Republic of China im- 
portant new legislation has recently been adopted to deal with these prob- 
lems. The Bank found that both its staff and its development banking 
constituency had considerable interest in knowing more about possible 
solutions. 

The ADB has advised the governments of those countries included in the 
study of the Bank’s interest in the subject, and has requested appropriate 
co-operation. With help from the Bank, the Lawasia contributors will be 
able to contact the local development financing community in each country 
studied, thereby ensuring that their legal analysis will be firmly grounded 
on an appreciation of actual practice. Before the report is completed, the 
Bank will bring all the contributors and editors together for a seminar on 
their findings. If arrangements can be made, other developing members 
of the Bank will be added to the project. 

The collaboration of Lawasia and the ADB on this study brings together 
the participation of local legal expertise and a regional development organi- 


2 Published in Australia by the University of Melbourne Press, under the title “Asian 
Contract Law—A Survey of Current Problems.” 
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zetion with a substantial interest in practical solutions. The previous work 
done by the Lawasia editorial committee on commercial law has developed 
a strong group of contributors for the new study. If the project fulfills its 
promise, it will be a useful precedent for further collaboration between de- 
velopment financing institutions and indigenous legal experts in analyzing 
areas where law modernization should be considered by the developing 
countries, 
Trmotuy ATKESON * 


CONCLUSION OF QuEBEC-LOUISISNA AGREEMENT ON 
CuLTURAL CO-OPERATION 


The Quebec-Louisiana Agreement on Cultural Co-operation has been 
concluded and made public within the text of a joint communiqué issued 
bv Governor John J. McKeithen and Prime Minister Jean-Jacques Bertrand.? 
Taere was no separate public signing ceremony for the Agreement. The 
joint communiqué referred to the “visite officielle” to Quebec of the Gov- 
emor, September 8-11, 1969. With reference to the third provision of the 
final Agreement, a 1968 Act authorizes the establishment in Louisiana of 
Television-Louisiane, a non-profit French-language broadcasting operation. 
Other 1968 legislation also requires that ali educational television shall be 
bilingual in proportion to the character of the audience locally served. 
A translation of the concluded Agreement follows: 


The Governor of Louisiana and the Prime Minister of Quebec have 
agreed upon the following: 

Quebec shall provide co-operation with Louisiana in the definition 
and fulfillment of its program for the teaching of French. 

Quebec and Louisiana shall conduct youth exchange programs. 

Louisiana shall utilize Quebec teaching materials in schools and in 
radio and television stations. 

An exchange mission shall be carried out in the field of historical 
monuments and archives. 

An exchange of missions shall take place to study the possibilities of 
co-operation in the hydrological and petro-chemical fields. 


The joint communiqué also announced the forthcoming establishment of 
a Quebec-Louisiana Liaison Committee, the opening of a Quebec permanent 
mission in Louisiana, and emphasized the importance of Quebec-Louisiana 
tourist promotion. 
Raymond S. Ropcrrs ** 


* Former General Counsel, Asian Development Bank. 

1 The background to the Agreement is discussed in R. S. Rodgers, “Capacity of States 
of the Union to Conclude International Agreements: The Background and Some Recent 
Developments,” 61 A.J.I.L. 1021 (1967). Previous versions of the Agreement may be 
sesn in 30 Proc. La. Acad. Sciences 112, 117 (1967). 

29 Associate Professor of Political Science, University of Winnipeg, Canada. 
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Law AND POLICY IN INTERNATIONAL BUSINESS 


The first issue of Law and Policy in International Business, plans for which 
were announced in this Jounnan (Vol. 62 (1968), p. 744), has now ap- 
peared, with the announced goal of “shedding light on the laws and policies 
of governments and international organizations toward international busi- 
ness.” In pursuit of this object the journal “will review and analyze the 
. . . regulatory pronouncements, statutes, administrative rulings, and cus- 
toms which comprise international business regulation” and will examine 
the policies behind these rules. Described as a journal of the Georgetown 
University Law Center, Law and Policy in International Business is pub- 
lished biannually by the Law and Policy in International Business Associ- 
ation. The domestic subscription price per volume is $5.00 a year, and 
the foreign rate is $6.00 a year. 

In a foreword to the first number, Ambassador Arthur Goldberg char- 
acterizes the publication as a “possibly unique legal journal,” recognizing 
the relationship between government policy and international business op- 
erations as “a distinct legal discipline.” Mr. Goldberg points out that dis- 
cussion of international trade and government policy means discussion of 
“conflicts between private prosperity and national and international security, 
conflicts between rival modes of political and economic organization”; and 
that “accommodation of these competing claims requires not only passion 
and bureaucratic or business or technical skill; it also requires intensive 
rational thought” and “a commitment to liberal values.” He expresses the 
hope that the readers of the new journal “will respond in this spirit of in- 
telligent and humane inquiry.” 

This inaugural issue contains four articles: “New Roles for the U. S. Tariff 
Commission,” by Stanley D. Metzger, Chairman of the Commission; “Mu- 
tiny against the Bounty: An Examination of Subsidies, Border Tax Adjust- 
ments, and the Resurgence of the Countervailing Duty Law,” by Peter Buck 
Feller, Office of Tax Legislative Counsel, U. S. Treasury Department; 
“National Security and International Business,” by Paul C. Warnke, former 
Assistant Secretary of Defense (International Security Affairs), and James 
P. Morris, Assistant for Strategic Analysis, Office of the Assistant Secretary 
of Defense (International Security Affairs); “Expansion of Manufactured 
Imports from the Less-Developed Countries Considered in the Light of 
Proposals for Tariff Preferences,” by Albert H. Small, former senior member 
of the Economics Division of the U. S. Tariff Commission. 

The journal also contains an extensive note giving a legislative survey of 
the Second Session of the 90th Congress, covering recent laws on inter- 
national trade and foreign assistance, finance, and maritime affairs; notes 
on United States v. First National City Bank (2d Cir., 1968), Schoenbaum 
v. Firstbrook (2d Cir., 1968), United States v. Concentrated Phosphate Ex- 
port Ass'n. (U. S., 1968), and Pacific Seafarers, Inc. v. Pacific Far East Line, 
Inc. (D.C. Cir., 1968). The book review section treats the second edition 
of Bittker and Ebb, United States Taxation of Foreign Income and Foreign 
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Fersons; and two volumes edited by Robert J. Ballon on Doing Business in 
Japan and Joint Ventures in Japan. 

The Board of Editors of tie journal consists of Robert C. Goodwin, Editor- 
in-Chief; Roger W. Rosendahl, Managing Editor; Stephen L. Geifman, Pa- 
tzice Ann Lyons, Ralph K. Nickerson, Rowland P. Pollard, David J. Taylor 
and Norris D. Wolff, assisted by a large staff and by Faculty Advisor Don 
Wallace, Jr. There is also an editorial advisory board consisting of the 
Honorable Thomas B. Curtis, Lawrence F. Ebb, Peter D. Ehrenhaft, John 
EH. Jackson, Lawrence C. McQuade, Stanley D. Metzger, the Honorable 
Wilbur D. Mills, John B. Rehm, Seymour J. Rubin, Stephen M. Schwebel, 
L N. P. Stokes, Stanley S. Surrey, Walter S. Surrey and Sigmund Timberg. 

In welcoming this new publication in the field of international trade one 
can only concur in the hope expressed by Ambassador Goldberg in his 
foreword. 

Eveanor H. Fincu 


SIXTY-FOURTH ANNUAL MEETING OF THE SOCIETY, 
APRIL 24-26, 1970 


Tue WALDORF-ASTORIA, New York Ciry 


THE UNITED NATIONS: APPRAISAL AT 25 YEARS 


PROGRAM 


FRIDAY, APRIL 24, 1970 
9:30 a. m.—Registration 
2:15 p. m. 


The United Nations and Peacekeeping 
Chairman: Elmore Jackson, United Nations Association of the United States 
of America 
Speakers: David Popper, United States Ambassador to Cyprus 
Lawrence Fabian, The Brookings Institution 


The United Nations and Lawmaking 
Chairman: Wolfgang Friedmann, Columbia University School of Law 


Speakers: Rosalyn Higgins, Royal Institute of Internaticnal Affairs 
Derek Bowett, Cambridge University 
Shabtai Rosenne, Deputy Permanent Representative of Israel to 
the United Nations 
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5:30 p. m.—Reception 
§:15 p. m. 


The United Nations and the Middle East 


Chairman: Roger Fisher, Harvard University School of Law 
Speakers: Eugene V. Rostow, Yale Law School 
Quincy Wright, University of Virginia 
Interrogators: Robert W. Tucker, The Johns Hopkins University 
John J. Barcelo III, Cornell University Law School 


The United Nations System and Financing Transnational Investment: 
A Practitioner’s Panel 


Chairman: Covey T. Oliver, University of Pennsylvania Law School 


Speakers: R. B. J. Richards, International Finance Corporation: “Blending 
` Public and Private Capital” 


Carroll R. Wetzel, of the Pennsylvania Bar: “Financing through 
Edge Act Corporations” 


Franz M. Oppenheimer, of the District of Columbia Bar: “Re- . 
straints on Direct Investment” 


Interrogator: Harry Fitzgibbon, Lehman Brothers 


SATURDAY, APRIL 25, 1970 
9:30 a. m. 


The United Nations and Race: Will United Nations Law Affect 
Victims and Oppressors?” 
Chairman: Frank Newman, University of California School of Law, Berkeley 
Speakers: Rita Hauser, United States Representative to the U. N. Human 
Rights Commission 
E. R. Richardson, Ambassador of Jamaica to the United States 


T. T. B. Koh, Permanent Representative of Singapore to the 
United Nations 


William T. Coleman, U. S. Delegation to the U. N. General As- 
sembly 


The United Nations and Science 
Chairman: Harold D. Lasswell, Yale University Law School 


Speakers: Alexander Szalai, Deputy Director of Research, UNITAR: “The 
United Nations and the Social and Behavioral Sciences” 
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Dennis Livingston, Interdisciplinary Studies Division, Case West- 
ern Reserve University: “The United Nations System and In- 
ternational Technological Assessment” 

Mary Ellen Caldwell, Ohio State University: “Past and Future 
Implications for Public Health” 


Commentator: Carroll L. Wilson, Massachusetts Institute of Technology 


Extraterritorial Application of Law: A Practitioner’s Panel 


t Sponsored Jointly with the Section of International and Comparative Law, 
American Bar Association ) 


Chairman: Willis L. M. Reese, Columbia University School of Law 


Speakers: Henry Harfield, of the New York Bar: “General Principles” 
Peter Bator, of the New York Bar: “Securities” 
Isaac N. P. Stokes, of the New York Bar: “Antitrust and Other 
Commercial Matters” 


SUSINESS MEETING, ASSOCIATION OF STUDENT INTERNATIONAL LAW SOCIETIES 


12:15 p. m. 


Luncheon of the Section of International and Comparative Law of the 
American Bar Association (Society members invited) 


The Vienna Convention on the Law of Treaties 


Presiding: David Gooder, Chairman of the Section on International and 
Comparative Law, American Bar Association 


Speakers: Eberhard Deutsch, Chairman, Committee on the Law of Trea- 
ties of the Section 
Richard D. Keamey, Member of the International Law Com- 
mission of the United Nations and Chairman of the U. S. Dele- 
gation to the Vienna Conference on the Law of Treaties 


2:15 p. m. 
The United Nations and Disarmament 


Chairman: Adrian S. Fisher, Georgetown University Law Center 


Speakers: George Bunn, University of Wisconsin Law School 
Charles Van Doren, Deputy General Counsel, U. S. Arms Con- 
trol and Disarmament Agency 
Morton Halperin, The Brookings Institution 


Interrogator: Leon Lipson, Yale Law School 


The United Nations and the Environment 
(Sponsored Jointly with the American Branch, International Law Asso- 
ciation ) 
Chairman: Richard N. Gardner, Columbia University School of Law 
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Speakers: Christian Herter, Jr., Special Assistant to the Secretary of State 
for Environment 
Richard A. Falk, Princeton University 


Commentators: Robert Stein, Office of the Legal Adviser, U. S. Depart- 
ment of State 
Timothy Atkeson, Special Assistant to the Chairman, Coun- 
cil on Environmental Quality 


Practical Aspects of International Litigation: A Practititioner’s Panel 
Chairman: Ernest A. Gross, of the New York Bar 


Speakers: Howard H. Bachrach, of the New York Bar 
John Carey, of the New York Bar 
Henry P. DeVries, Columbia University School of Law 


7:30 p. m. 
ANNUAL DINNER 


Presentation of the Manley O. Hudson Medal 
Speakers to be announced 


SUNDAY, APRIL 26, 1970 


9:30 a. m. 
Business Meeting and Election of Officers 


10:30 a. m. 
Final Round of the Philip C. Jessup International Law Moot Court Compe- 
tition 
Judges: Judge Philip C. Jessup (Chief Judge), formerly of the Interna- 
tional Court of Justice 
F. V. Garcia-Amador, Organization of American States 
Clive Parry, Cambridge University 


Chairman of the Committee on the Annual Meeting: John N. Hazard, Co- 
lumbia University School of Law 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


The material for this section is compiled by Stephen L. Gibson, attorney 
in the Office of the Legal Adviser, Department of State. 


CHEMICAL AND BrotocicaL WEAPONS 


Following is a statement by President Nixon issued on November 25, 
1969, together with the texts of the Geneva Protocol of 1925 and a revised 
d-aft convention for the prohibition of biological methods of warfare. The 
revised draft convention was submitted by the United Kingdom to the 
ao of the Committee on Disarmament at Geneva on August 26, 


(a) Statement by President Nixon 


Soon after taking office I directed a comprehensive study of our chemical 
and biological defense policies and programs. There had been no such 
review in over 15 years. As a result, objectives and policies in this field were 
unclear and programs lacked definition and direction. 

Under the auspices of the National Security Council, the Departments of 
State and Defense, the Arms Control and Disarmament Agency, the Office 
o? Science and Technology, the intelligence community, and other agencies 
worked closely together on this study for over 6 months. These government 
etorts were aided by contributions from the scientific community through 
the President’s Scientific Adviscry Committee. 

This study has now been completed and its findings carefully considered 
by the National Security Council. I am now reporting the decisions taken 
on the basis of this review. 


Chemical Warfare Program 


As to our chemical warfare program, the United States: 

—-Reaflirms its oft-repeated renunciation of the first use of lethal chemical 
weapons. 

——Extends this renunciation to the first use of incapacitating chemicals. 

Consonant with these decisions, the administration will submit to the 
Senate, for its advice and consent to ratification, the Geneva protocol of 
1925, which prohibits the first use in war of “asphyxiating, poisonous or 
other gases and of bacteriological methods of warfare.” The United States 
has long supported the principles and objectives of this protocol. We take 
this step toward formal ratification to reinforce our continuing advocacy of 
international constraints on the use of these weapons. 


Biological Research Program 


Biological weapons have massive, unpredictable, and potentially uncon- 
trollable consequences. They may produce global epidemics and impair the 
health of future generations, I have therefore decided that: 


3356 
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—The United States shall renounce the use of lethal biological agents and 
weapons and all other methods of biological warfare. 

—The United States will confine its biological research to defensive 
measures, such as immunization and safety measures. 

—The Department of Defense has been asked to make recommendations 
as to the disposal of existing stocks of bacteriological weapons. 

In the spirit of these decisions, the United States associates itself with 
the principles and objectives of the United Kingdom draft convention, which 
would ban the use of biological methods of warfare. We will seek, however, 
to clarify specific provisions of the draft to assure that necessary safeguards 
are included. 


(b) Text of 1925 Geneva Protocol 


PROTOCOL FOR THE PROHIBITION OF THE Use IN War OF ASPHYXIATING, Por- 
SONOUS OR OTHER GASES, AND OF BACTERIOLOGICAL METHODS OF WARFARE ° 


The undersigned Plenipotentiaries, in the name of their respective Govern- 
ments: 

Whereas the use in war of asphyxiating, poisonous or other gases, and of 
all analogous liquids, materials or devices, has been justly condemned by 
the general opinion of the civilised world; and 

Whereas the prohibition of such use has been declared in Treaties to 
which the majority of Powers of the world are Parties; and 

To the end that this prohibition shall be universally accepted as a part 
of International Law, binding alike the conscience and the practice of 
nations; 

Declare: 

That the High Contracting Parties, so far as they are not already Parties 
to Treaties prohibiting such use, accept this prohibition, agree to extend 
this prohibition to the use of bacteriological methods of warfare and agree 
to be bound as between themselves according to the terms of this 
declaration. 

The High Contracting Parties will exert every effort to induce other 
States to accede to the present Protocol. Such accession will be notified to 
the Government of the French Republic, and by the latter to all signatory 
and acceding Powers, and will take effect on the date of the notification by 
the Government of the French Republic. 

The present Protocol, of which the French and English texts are both 
authentic, shall be ratified as soon as possible. It shall bear today’s date. 

The ratifications of the present Protocol shall be addressed to the Govern- 
ment of the French Republic, which will at once notify the deposit of such 
ratification to each of the signatory and acceding Powers. 

The instruments of ratification of and accession to the present Protocol 
will remain deposited in the archives of the Government of the French 
Republic. 


° Reprinted in 25 A.J.I.L. Supp. 94 (1931). 
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The present Protocol will come into force for each signatory Power as 
from the date of deposit of its ratification, and, from that moment, each 
Power will be bound as regards other Powers which have already deposited 
their ratifications. 

In witness whereof the Plenipotentiaries have signed the present Protocol. 

Done at Geneva in a single copy, this seventeenth day of June, One 
Thousand Nine Hundred and Twenty-Five. 


(c) Text of U.K. Draft Convention 


REVISED DRAFT CONVENTION FOR THE PROEUBITION OF BIOLOGICAL 
METEODS oF WARFARE 


The States concluding this Convention, hereinafter referred to as the 
“Parties to the Convention”, 

Recalling that many States have become Parties to The Protocol for the 
Prohibition of the Use in Wear of Asphyxiating, Poisonous or other Gases, 
and of Bacteriological Methods of Warfare, signed at Geneva on 17 June 
1325, 

Recognising the contribution that the said Protocol has already made, and 
continues to make, to mitigating the horrors of war, 

Recalling further United Nations General Assembly Resolutions 2162B 
(XXI) of 5 December, 1966, and 2454 A (XXIII) of 20 December, 1968, 
which called for strict observance by all States of the principles and objec- 
tives of the Geneva Protocol and invited all States to accede to it, 

Believing that chemical and biological discoveries should be used only 
far the betterment of human life, 

Recognising nevertheless that the development of scientific knowledge 
throughout the world will increase the risk of eventual use of biological 
methods of warfare. 

Convinced that such use would be repugnant to the conscience of man- 
kind and that no effort should be spared to minimise this risk, 

Desiring therefore to reinforce the Geneva Protocol by the conclusion of 
a Convention making special provision in this field, 

Declaring their belief that, in particular, provision should be made for 
the prohibition of recourse to biological methods of warfare in any circum- 
stances, 

Have agreed as follows: 


ARTICLE I 


Each of the Parties to the Convention undertakes, insofar as it may not 
already be committed in that respect under Treaties or other instruments 
in force prohibiting the use of chemical and biological methods of warfare, 
never in any circumstances, by making use for hostile purposes of microbial 
or other biological agents causing death, damage or disease by infection or 
infestation to man, other animals, or crops, to engage in biological methods 
of warfare. . 
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ARTICLE IT 
Each of the Parties to the Convention undertakes: 
(a) not to produce or otherwise acquire, or assist in or permit the pro- 
duction or acquisition of: 

(i) microbial or other biological agents of types and in quantities that 
have no independent justification for prophylactic or other peaceful pur- 
poses; 

(ii) ancillary equipment or vectors the purpose of which is to facilitate 
the use of such agents for hostile purposes; 

(b) not to conduct, assist or permit research aimed at production of the 
kind prohibited in sub-paragraph (a) of this Article; and 

(c) to destroy, or divert to peaceful purposes, within three months after 
the Convention comes into force for that Party, any stocks in its possession 
of such agents or ancillary equipment or vectors as have been produced or 
otherwise acquired for hostile purposes. 


ARTICLE III 

1. Any Party to the Convention which believes that biological methods 
of warfare have been used against it may lodge a complaint with the Secre- 
tary-General of the United Nations, submitting all evidence at its disposal 
in support of the complaint, and request that the complaint be investigated 
and that a report on the result of the investigation be submitted to the 
Security Council. 

2. Any Party to the Convention which believes that another Party has 
acted in breach of its undertaking under Articles I and II of the Convention, 
but which is not entitled to lodge a complaint under Paragraph I of this 
Article, may lodge a complaint with the Security Council, submitting all 
evidence at its disposal, and request that the complaint be investigated. 

3. Each of the Parties to the Convention undertakes to co-operate fully 
with the Secretary-General and his authorised representatives in any in- 
vestigation he may carry out, as a result of a complaint, in accordance with 
Security Council Resolution No. ——---——— 


ARTICLE IV 
Each of the Parties to the Convention affirms its intention to provide or 
support appropriate assistance, in accordance with the United Nations 
Charter, to any Party to the Convention, if the Security Council concludes 
that biological methods of warfare have been used against that Party. 


ARTICLE V 


Each of the Parties to the Convention undertakes to pursue negotiations 
in good faith on effective measures to strengthen the existing constraints on 
chemical methods of warfare. 


1A draft Security Council resolution attached to the U.K. draft convention is not 
printed here, 
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ARTICLE VI 
Nothing contained in the present Convention shall be construed as in any 
way limiting or derogating from obligations assumed by any State under 
the Protocol for the Prohibition of the Use in War of Asphyxiating, Poison- 
cus or other Gases, and of Bacteriological Methods of Warfare, signed at 
Geneva on 17 June, 1925. 


ARTICLE VII 
{Provisions for amendments. | 


ARTICLE VIII 
[Provisions for Signature, Ratification, Entry into Force, etc.] 


Article IX 

1. This Convention shall be of unlimited duration. 

2. Each Party shall in exercising its national sovereignty have the right 
to withdraw from the Convention, if it decides that extraordinary events, 
related to the subject matter of this Convention, have jeopardised the su- 
preme interests of its country. It shall give notice of such withdrawal to all 
other Parties to the Convention and to the United Nations Security Council 
three months in advance. Such notice shall include a statement of the 
extraordinary events it regards as having jeopardised its supreme interests. 


ARTICLE X 
[Provisions on languages of texts, etc.] 


(61 Department of State Bulletin 541 (1969).) 


On December 10, 1969, James F. Leonard, U. S. Representative to the 
Conference of the Committee on Disarmament, made the following state- 
ment in Committee I of the U.N. General Assembly on the question of 
chemical and biological warfare. Also reprinted below are the texts of the 
two resolutions referred to by Mr. Leonard in his statement. 

(a) Statement by Mr. Leonerd 
Mr. Chairman, 

The problem of finding an effective and promising line of action for arms 
control and disarmament efforts relating tc chemical and biological methods 
of warfare has been increasingly recognized as one of the most important 
and urgent problems in the disermament field. The U.S. delegation is there- 
fore particularly gratified that it was possible for our own government to 
announce on November 25 a mimber of significant steps in this field. Since 
Ambassador Yost has already drawn the attention of this committee to 
President Nixon’s announcement and since it has been widely commented 
on in the press, I will not at this time recapitulate our new decisions. I 
will only note that these decisions will materially assist us in Geneva when 
we resume there, in the CCD, the search for reliable arms control measures 
connected with chemical and biological weapons. 
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An even more recent development which we also are most gratified to 
be able to note is the successful outcome of the consultations here in the 
First Committee regarding the proper handling by this Committee of the 
major proposals put forward in this field: the U.K. draft Convention on Bio- 
logical Methods of Warfare and the Nine-Power draft on Chemical and 
Bacteriological Weapons. As we know, wide agreement on this matter has 
been reached and the United States is pleased to be able to join as one of the 
cosponsors of Resolution L.500. I have nothing of substance to add to the 
very concise introduction given to this resolution yesterday by Ambassador 
Ignatieff, I will only draw attention to the fact that its language, partic- 
ularly operative Section C, is carefully drawn to ensure that in the CCD 
the discussion will be completely open and without prejudice for or against 
any of the various substantive proposals which that body may wish to 
take up. 

I wish, Mr. Chairman, that we could be equally positive about the resolu- 
tion sponsored by the twelve non-aligned members of the CCD, resolution 
L.489. Unfortunately we cannot. The United States is compelled to oppose 
their resolution, the substance of which, in the light of its importance and 
complexity, we believe should have been referred to the CCD together with 
the other substantive proposals which have been made with respect to CBW 
during our deliberations. 

We have two reasons for strongly opposing this resolution. First, we 
consider it inappropriate for the General Assembly to attempt to interpret 
international law as embodied in the Geneva Protocol, or any other treaty, 
by means of a resolution. Second, we do not believe that the conclusion 
contained in the resolution with respect to what is prohibited under gen- 
erally recognized rules of international law as embodied in the Geneva, 
Protocol can be justified. 

With respect to the first point, I would like to point out that since its 
beginning the General Assembly has only in a few instances adopted resolu- 
tions which sought to affirm or declare general principles of international 
law, and when it has done so it has been in cases where there was substan- 
tial unanimity of view among its members. It would be a grave error for 
the General Assembly to adopt a new practice now of interpreting treaties 
by majority vote—a majority which might in certain cases not include im- 
portant parties to the treaty being interpreted, or which might include many 
members of this body who were not parties to the treaty—and abandon 
the sound approach to developing international law which has been followed 
in the past. Mr. Chairman, this sort of action could in the end tend to 
undermine international law and respect for the General Assembly. For 
the Assembly now to arrogate to itself the right to resolve by majority voting 
a matter of deep dispute and differing interpretation of international law 
would be a real disservice to the international community. 

With respect to the second point I mentioned—that we do not agree with 
the interpretation which this resolution would place upon international law 
as embodied in the Geneva Protocol—I note that for the last 40 years states 
have recognized the ambiguity of the Geneva Protocol as to whether it pro- 
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hibits the use of riot contrcl agents. They have not been able to resolve 
this ambiguity despite several efforts to do so. And here we must respect- 
fally differ with the Swedish Delegation with regard to the conclusive, or 
we would say inconclusive character of the negotiations leading up to the 
abortive Disarmament Conference of 1933, For if as Ambassador Astrom 
said yesterday of the Geneva Protocol, “states did not doubt the compre- 
hensive nature of the ban,” one must ask why in the years after 1925 they 
then continued to debate it. To resolve this long-standing ambiguity, the 
sponsors of L.489 have taken the definition of chemical agents of warfare 
and biological agents of warfere from a report transmitted by scientific 
experts to the Secretary-Genera! June 30, 1369, and incorporated those defi- 
nitions in their draft resolution. The experts themselves, in formulating 
these definitions, did not maintain that they were derived from or related 
cirectly to customary international law or the Geneva Protocol, or that the 
cefinition had any legal character, since these experts were not lawyers nor 
ciplomats nor did the terms of reference for their study cover legal or 
political elements but limited themselves to accepting these definitions only 
for the purposes of their report. 

We have examined in detail the negotiating histories of the 1899 and 
1907 Hague Conventions, the Treaty of Versailles of 1919, the 1922 Washing- 
ton Treaty which never entered into force, and the 1925 Geneva Protocol 
and have concluded that the negotiating histories of these treaties support 
the view that riot control agents are not covered by the Geneva Protocol 
and that accordingly L.489 incorrectly interprets the generally recognized 
rules of international law as embodied in the Geneva Protocol. I would 
be glad to make copies of our memorandum on these and other legal ques- 
tions available to any delegetion that may wish to have it. 

Among the other legal problems which trouble us about L.489 is that it 
fails to take account of the fact that many parties to the Geneva Protocol, 
including almost all major powers, have entered reservations to provide 
that the Protocol will cease to bind reserving parties when an enemy state 
cr iis ally fails to observe the Protocol, The reservations have made the 
Protocol in effect a “no first use” rather than a “non-use” agreement with 
respect to both chemical warfare and biological warfare, a fact completely 
ignored by the draft resolution. 

Finally, L.489 refers to “the use in international armed conflict” of B and 
C methods of warfare, whereas the Geneva Protocol, as well as the Secretary 
General in his well-known second recommendation, speaks more directly and 
simply of their “use in war” and “warfare.” We do not know if the wording 
introduced in L.489 is more restrictive or less restrictive than the familiar lan- 
guaze of the Protocol; presumably it is not equivalent, since there would not 
in that case have been any reason to alter language about which there has 
not been, to our knowledge, any long-standing dispute or ambiguity. This 
new language is put forward without explanation or definition, although it 
seems to us that the question of when—in what situation—the Protocol is to 
epply is of equal importance with the question of what weapons it is to 
epply to. The introduction of such an ambiguity with regard to the cover- 
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age of the Geneva Protocol seems to us incompatible with the widely 
acknowledged objective of strengthening that instrument. 

Since chemical herbicides, unknown at the time the Geneva Protocol was 
negotiated, were not prohibited by that instrument, it is unwarranted for 
the General Assembly now to engage in lawmaking by attempting to extend 
the Geneva Protocol to include chemical herbicides. 

These, Mr. Chairman, are in brief compass the reasons why the United 
States intends to vote against resolution L.489. 


(U.S./U.N. Press Release No. 197 (1969); 62 Dept. of State Bulletin 95 
(1970).) 


(b) Draft Resolution L, 489+ 


QUESTION OF CHEMICAL AND BACTERIOLOGICAL ( BIOLOGICAL) WEAPONS 
Argentina, Brazil, Burma, Ethiopia, India, Mexico, Morocco, Nigeria, 
Pakistan, Sweden, United Arab Republic and Yugoslavia: 
draft resolution 


A 


The General Assembly, 


Considering that chemical and biological methods of warfare have always 
been viewed with horror and been justly condemned by the international 
community, 

Considering that these methods of warfare are inherently reprehensible, 
because their effects are often uncontrollable and unpredictable and may 
be injurious without distinction to combatants and non-combatants and 
because any use would entail a serious risk of escalation, | 

Recalling that successive international instruments have prohibited or 
sought to prevent the use of such methods of warfare, 

Noting specifically in this regard: 

(a) That the majority of States then in existence adhered to the Geneva 
Protocol of 17 June 1925, 

(b) That since then further States have become Parties to that Protocol, 

(c) That yet other States have declared that they will abide by its 
principles and objectives, 

(d) That these principles and objectives have commanded broad respect 
in the practice of States, 

(e) That the General Assembly, without any dissenting vote, has called 
for the strict observance by all States of the principles and objectives of the 
Geneva Protocol, 

Recognizing therefore, in the light of all the above circumstances, that 
the Geneva Protocol embodies the generally recognized rules of interna- 
tional law prohibiting the use in international armed conflicts of all bio- 
logical and chemical methods of warfare, regardless of any technical de- 
velopments, 


1 The U.N. General Assembly adopted the draft resolution as Resolution 2603A (XXIV) 
on Dec. 16, 1969; reprinted in 62 Dept. of State Bulletin 97 (1970). 
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Mindful of the Report of the Group of Experts, appointed by the 
Secretary-General of the United Nations urder General Assembly resolution 
2454 A (XXIII) of 20 December 1968, on chemical and bacteriological 
(biological) weapons and the effects of their possible use, 

Considering that this report and the foreword to it by the Secretary- 
General adds further urgency for an affirmation of these rules and for dis- 
telling, for the future, any uncertainty as to their scope and, by such affrma- 
tion, to assure the effectiveness of the rules and to enable all States to 
cemonstrate their determination to comply with them, 

Declares as contrary to the generally reccgnized rules of international law, 
és embodied in the Protocol for the Prohibition of the Use in War of 
Asphyxiating, Poisonous or Other Gases, and of Bacteriological Methods of 
Warfare, signed at Geneva on 17 June 1925, the use in international armed 
conflicts of; 

(a) Any chemical agents of warfare—chemical substances, whether gas- 
eous, liquid, or solid—which might be employed because of their direct 
toxic effects on man, animals or plants; 

(b) Any biological agents of warfare—living organisms, whatever their 
nature, or infective material derived from them—which are intended to 
cause disease or death in man, animals cr plants, and which depend for 
their effects on their ability to multiply in the person, animal or plant 
ettacked. 

(c) Draft Resolution L. 500? 


QUESTION OF CHEMICAL AND BACTERIOLOGICAL (BioLtocicaL) WEAPONS 
Austria, Australia, Bulgaria, Byelorussian SSR, Canada, Chad, Cyprus, 
Czechoslovakia, Ghana, Hungary, India, Jamaica, Liberia, Mexico, 
Mongolia, Netherlands, Nigeria, Pakistcn, Poland, Romania, Uganda, 
Ukrainian Soviet Socialist Republic, Union of Soviet Socialist Re- 
publics, United Kingdom, Unitea States: draft resolution 


B 

The General Assembly, 

Recalling its resolution 2454 A (XXIII) of 20 December 1968, 

Faving considered the report of the Secretary-General of 1 July 1969 on 
chemical and bacteriological (biological) weapons and the effects of their 
vossible use, 

Noting the conclusions of the report af the Secretary-General and the 
~ecommendations contained in the foreword to the report, 

Noting also the discussion of the report of the Secretary-General at the 
(Sonference of the Committee on Disarrnament and during the twenty- 
zourth session of the General Assembly, 

Mindful of the conclusion of the report that the prospects for general and 
complete disarmament under strict and effective international control and 


2 Adopted by the General Assembly on Dec. 16, 1969, as Res. 2603 B (XXIV); 
reprinted in 62 Dept. of State Bulletin 98 (1970). 
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hence for peace throughout the world would brighten significantly if the 
development, production and stockpiling of chemical and biological agents 
intended for purposes of war were to end and if they were eliminated from 
all military arsenals, 

Recognizing the importance of the Geneva Protocol for the Prohibition of 
the Use in War of Asphyxiating, Poisonous or Other Gases, and of Bacterio- 
logical Methods of Warfare, signed at Geneva on 17 June 1925, 

Conscious of the need to maintain inviolate the Geneva Protocol and to 
ensure its universal applicability, 

Emphasizing the urgency of the need for achieving the earliest elimination 
of chemical and bacteriological (biological) weapons, 


I 


1l. Reaffirms its resolution 2162 B (XXI) of 5 December 1966 and calls 
anew for strict observance by all States of the principles and objectives of 
the Protocol for the Prohibition of the Use in War of Asphyxiating, Poisonous 
or Others Gases, and of Bacteriological Metheds of Warfare, signed at Ge- 
neva on 17 June 1925; 

2. Invites all States which have not yet done so to accede to or ratify 
the Geneva Protocol in the course of 1970 in commemoration of the forty- 
fifth anniversary of its signing and the twenty-fifth anniversary of the 
United Nations; 

i I 


1. Welcomes the report of the Secretary-General of 1 July 1969 as an 
authoritative statement on chemical and bacteriological (biological) weap- 
ons and on the effects of their possible use, and expresses its appreciation 
to the Secretary-General and to the consultant experts, who assisted him; 

2. Requests the Secretary-General to publicize the report in as many 
languages as is considered desirable and practicable, making use of the 
facilities of the United Nations Office of Public Information; 

3. Recommends to all Governments the wide distribution of the report 
so as to acquaint public opinion with its contents, and invites the specialized 
agencies, intergovernmental organizations, and national and international 
non-governmental organizations to use their facilities to make the report 
widely known; 

4, Recommends the report of the Secretary-General to the Conference of 
the Committee on Disarmament as a basis for its further consideration of 
the elimination of chemical and bacteriological (biological) weapons; 


iil 


1. Takes note of the draft Convention on the Prohibition of the Develop- 
ment, Production and Stockpiling of Chemical and Bacteriological (Bio- 
logical) Weapons and on the Destruction of such Weapons submitted to 
the General Assembly by the delegations of Bulgaria, Byelorussian Soviet 
Socialist Republic, Czechoslovakia, Hungary, Mongolia, Poland, Romania, 
the Ukrainian Soviet Socialist Republic and the Union of Soviet Socialist 
Republics and of the draft Convention on the Prohibition of Biological 
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Methods of Warfare submitted by the United Kingdom to the Conference 
of the Committee on Disarmament, as well as other proposals; 

4. Requests the Conference of the Committee on Disarmament to give 
urgent consideration to reaching agreement on the prohibitions and other 
measures referred to in the draft conventions mentioned in paragraph 1 
above and other relevant proposals; 

3. Requests the Conference of the Committee on Disarmament to present 
a report on progress on all aspects of the problem of the elimination of 
chemical and bacteriological (biological) weapons to the General Assembly 
at its twenty-fifth session; 

4, Requests the Secretary-General to transmit to the Conference of the 
Committee on Disarmament all documents and records of the First Com- 
mittee relating to questions connected with the problem of chemical and 
bacteriological (biological) weapons. 


Manrrrme MATTERS 


International Legal Conference on Marine Pollution Damage 

The International Legal Conference on Marine Pollution Damage met in 
Brussels, Belgium, from November 10 through November 29, 1969, under 
the auspices of the Intergovernmental Maritime Consultative Organization 
(IMCO). The 54 nations represented had before them for consideration 
the drafts of two conventions prepared by IMCO’s Legal Committee as a 
result of international concern Pllewing the Torrey Canyon disaster of 1967. 
The Brussels Conference produced two new international conventions, one 
giving coastal states the right to take preventive action against vessels on 
ths high seas in the face of imminent danger of oil pollution, and the second 
imposing strict liability, up to a specified limit, upon the owner of a vessel 
involved in a pollution incident for compensation to injured coastal victims. 
The United States signed both conventions on November 29, 1969. 

Set forth below are an IMCO Press Releese describing the results of the 
Conference, and the texts of three resoluticns adopted by the Conference. 
The pees of the conventions are published below in the Documents Section, 
pp. : 


(a) IMCO Press Release 


At the invitation of the Belgian Government, the International Legal 
Conference on Marine Pollution Damage—-which was convened by the 
Inter-Governmental Maritime Consultative Organization following the legal 
problems brought to light by the “Torrey Canyon” disaster in March 1967— 
met in Brussels from 10-29 November 1969. Mr. Albert Lilar, Head of the 
Belgian delegation, was elected President of the Conference. 

The Conference worked in three main Committees of the Whole which 
discussed, respectively, questions relating to public law matters, private law 
matters and final clauses; in addition a Drafting Committee was appointed 
to prepare various instruments arising from the work of the Conference. 

At the end of its deliberations, the Conference adopted and opened for 
signature and accession, two international Conventions. The first one—the 
International Convention relating to Intervention on the High Seas in Cases 
of Oil Pollution Casualties—deals with the right of a coastal State to inter- 
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vene and take measures to protect its coastal and other related interests 
where a casualty occurs on the high seas, which may be reasonably expected 
to result in grave and imminent danger to those interests. 

The Convention stipulates the conditions under which, and the procedures 
through which such measures are to be taken, and imposes upon a State, 
which takes measures that go beyond what is reasonably necessary to 
achieve the ends stated in the Convention, the cbligation to pay compensa- 
tion for any damage resulting from such unjustified action. There is pro- 
vision for the settlement of disputes arising out of any measures purported 
to be taken under the Convention. The parties involved in the dispute may 
either agree to settle it by negotiation or conciliation or, failing such agree- 
ment, by means of an arbitration procedure contained in an Annex to the 
Convention. 

The Convention applies to all sea-going vessels except warships or other 
ships owned or operated by a State and used temporarily on Government 
non-commercial service. 

The second Convention adopted was the International Convention on 
Civil Liability for Oil Pollution Damage. This Convention aims at ensuring 
that adequate compensation is available to persons who suffer oil pollution 
damage resulting from maritime casualties involving oil-carrying ships. This 
Convention places the liability for any such damage on the owner of the 
ship from which the polluting oil escaped or was discharged. Subject to 
a number of specific exceptions, this liability of the owner is strict; it is 
the duty of the owner to prove in each case that any of the exceptions 
should in fact operate. However, except where the owner has been guilty 
of actual fault in respect of the incident, he may limit his liability in respect 
of any one incident to an aggregate sum of $134 for each ton of the ship’s 
gross tonnage; but the owners liability, where he is entitled to limit it, 
must not in any event exceed $14 million for each incident. 

The Convention requires ships registered in States parties to it to main- 
tain insurance or other financial security in sums equivalent to the owner's 
total liability for one incident. These ships are required to carry certificates 
(issued by their flag State) evidencing such insurance or other guarantee. 
Contracting States are required not to permit ships under their flags to 
trade without insurance, and to ensure that vessels entering or leaving their 
harbours and other installations do carry insurance. 

Provisions determining the courts which are competent to exercise juris- 
diction in respect of claims under the Convention and the distribution of 
compensation money to victims are also included. 

The Convention applies to all tankers and other oil-carrying vessels, 
except that only ships carrying more than 2,000 tons of oil are required to 
maintain insurance in respect of oil pollution damage. This does not apply 
to warships or other ships owned or operated by a State and used tempo- 
rarily for Government non-commercial service; but it does apply, in respect 
of the liability and jurisdiction provisions, to ships owned by a State and 
used for commercial purposes. The only exception as regards such ships 
is that they are not required to carry insurance; but instead they must carry 
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a certificate issued by the appropriate authority of the States of their 
registry stating that the ships’ liability under the Convention is covered. 

Under the Convention, claims for compensation for pollution damage may 
onl, be brought within three years from the date on which the damage 
occurred, but not more than six years from the date on which the incident 
causing the escape or discharge of oil occurred. 

This Convention, as between the States parties to it, is to supersede all 
other conventions which are in conflict with its provisions. 

As a result of its deliberations in relation to the basis on which a party 
may be held liable for pollution damage arising from maritime casualties 
anc. in relation to the means of ensuring thet adequate compensation will 
be available in all cases to victims of pollution damage, the Conference 
appointed a Working Group to consider the various aspects with regard to 
the establishment, organization and administration of an International Com- 
persation Fund which would provide a supplementary source of compensa- 
tion in those cases where either (a) there was no compensation due from 
the owner of the ship involved in the casualty or (b) the compensation due 
from that owner was insufficient to cover the compensation required. Al- 
though it was unable, in the limited time available, to produce a scheme 
which was sufficiently developed to be embodied in a draft international 
instrument by the Conference, the Working Group produced a report con- 
taining conclusions and recommendations on the principal questions relating 
to such an International Compensation Fund. 

The Conference took note of this scheme, and in order to ensure that the 
wozk on it should be brought to a fruitful conclusion in the shortest possible 
time, recommended the Inter-Governmental Maritime Consultative Organi- 
zation to study all aspects of the question with a view to preparing an 
international Convention to establish such a Fund. 

The Conference decided to limit the scope of both Conventions to oil; 
but recognized that the question of pollutants other than oil was of con- 
siderable importance and needed to be studied as soon as possible. To 
this end, it recommeénded that the Inter-Governmental Maritime Consulta- 
tive Organization should, in collaboration with other interested international 
organizations, intensify its studies on the problems raised by pollution 
from other agents. 


(IMCO/10/1989, Decemker 5, 1969.) 
(b) Resolutions of the Conference 


RESOLUTION ON ESTABLISHMENT OF AN INTERNATIONAL COMPENSATION 
Funn For Om Pottutrion DAMAGE 


The International Legal Conference on Marine Pollution Damage, 1969, 
NOTING that the International Convention on Civil Liability for Oil Pollu- 
tion Damage 1969, although it lays down the principle of strict liability and 
provides for a system of compulsory insurance or other financial guarantee 
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for ships carrying oil in bulk as cargo, does not afford full protection for 
victims in all cases, 

RECOGNIZING the view having emerged during the Conference that some 
form of supplementary scheme in the nature of an international fund is 
necessary to ensure that adequate compensation will be available for victims 
of large scale oil pollution incidents, 

TAKING ACCOUNT of the report submitted by the working party set up by 
the Committee of the Whole II to study the problems relating to the con- 
stitution of an international compensation fund, 

REALISING, however, that the time available for the Conference has not 
made it possible to give full consideration to all aspects of such a com- 
pensation scheme, 

REQUESTS the Inter-Governmental Maritime Consultative Organization to 
elaborate as soon as possible, through its Legal Committee and other ap- 
propriate legal bodies, a draft for a compensation scheme based upon the 
existence of an International Fund, 

CONSIDERS that such a compensation scheme should be elaborated taking 
into account as a foundation the following principles: 


l. Victims should be fully and adequately compensated under a system 
based upon the principle of strict liability, 

2. The fund should in principle relieve the shipowner of the additional 
financial burden imposed by the present Convention. 


REQUESTS IMCO to convene, not later than the vear 1971, an International 
Legal Conference for the consideration and adoption of such a new com- 
pensation scheme. 


RESOLUTION ON INTERNATIONAL CO-OPERATION CONCERNING 
POLLUTANTS OTHER THAN Or 


The States represented at the Conference, 

IN ADOPTING the International Convention Relating to Intervention on the 
High Seas in Cases of Oil Pollution Casualties (hereinafter referred to as 
“the Convention” ); 

NOTING that pollution may be caused by agents other than oil; 

RECOGNIZING that the limitation of the Convention to oil is not intended 
to abridge any right of a coastal State to protect itself against pollution by 
any other agent; 

PENDING the entry into force of an international Instrument concerning 
pollution by such other agents or that there should be an extension of the 
Convention to such pollution; 

RECOMMEND that the Inter-Governmental Maritime Consultative Organiza- 
tion should intensify its work, in collaboration with all interested interna- 
tional organizations, on all aspects of pollution by agents other than oil; 

FURTHER RECOMMEND that Contracting States which become involved in 
a case of pollution danger by agents other than oil co-operate as appropriate 
in applying wholly or partially the provisions of the Convention. 
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RESOLUTION ON REPORT OF THE WORKING GROUP ON THE FUND 


Tke Conference, 

HAVING TAKEN note of the report of the Working Group on the “Fund,” 
LES/CONF/C.2/wP.45, 

REQUESTS the Inter-Governmental Maritime Consultative Organization to 


consider this report in connexion with further work with regard to the 
“Fund,” 


SEABED AND OcEAN FLOOR 


‘On October 30, 1969, the United States and the U.S.S.R. presented at the 
Conference of the Committee on Disarmament at Geneva a revised joint 
draft treaty on the prohibition of the emplacement of nuclear weapons and 
other weapons of mass destruction on the seabed and the ocean floor and 
in the subsoil thereof.t Set forth below are the statement made by James 
F. Leonard, U. S. Representative to the Conference, and the text of the 
revised draft treaty. 


(a) Statement by Mr. Leonard 


On October 7 the Cochairmen tabled the text of a joint draft seabed 
treaty (CCD /269) for the consideration of this Committee. The joint text 
was the result of long and involved consultations between the Cochairmen 
and represented, we believe, a realistic basis for broad agreement. 

My delegation has appreciated the thoughtful comments that have been 
made by the members of the Committee during our discussion of the joint 
text. 

We have noticed that the major concerns raised during these discussions 
have been in three areas. The first is the concern that the treaty should 
seve to protect the security interests of all the states parties to the treaty; 
second, that while protecting these security interests, the treaty should 
clearly reflect that it in no way prejudices or infringes on existing rights 
recognized under international law, except for the limitations for arms con- 
trol purposes on activities falling within the scope of this treaty; and third, 
that the treaty should contribute to further progress in the field of arms 
control. 

In light of these concerns, a number of delegations have made specific 
suggestions for improving the present draft and several members of the 
Committee have introduced working papers and formal amendments. The 
Cochairmen have carefully considered the various suggestions and amend- 


L On May 22, 1969, the United States submitted to the Conference of the Committee 
on Disarmament a draft treaty prohibiting the emplacement of nuclear weapons and 
other weapons of mass destruction on the seabed and ocean floor. See 63 A.J.LL. 808 
and 60 Dept. of State Bulletin 520 (1969) for the text of the draft treaty and the U. S. 
stetement. On Oct. 7, 1969, the United States and the U.S.S.R. presented a joint draft 
treaty at the Conference of the Committee on Disarmament. The text of that draft 
and the U. S. statement are reported at 61 Dept. of State Bulletin 365 (1969). See 
also 61 Dept. of State Bulletin 425 for an additional U. S. statement on the October 7 
joint draft treaty. 
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ments. As a result, we are able to present to the Committee today a revised 
treaty text (CCD/269/Rev. 1). 

In view of the importance which our delegation attaches to the changes 
that have been made in the revised text, I would like to discuss these 
changes in the context of the three areas of concern to which I previously 
referred. 


Protection of Security Interests 


First, there is the concern that the treaty should serve to protect the 
security interests of all the parties. We have noted the statements made 
recently by the delegations of Japan, the Netherlands, Italy, Sweden, Poland, 
Pakistan, Burma, and Morocco and the specific recommendation of the U.K. 
delegation which have referred to a problem regarding the status of the 
zone—or “gap’—lying between the outer limit of the maximum contiguous 
zone and the outer limit of claimed territorial seas which are narrower than 
12 miles. It has been rightly pointed out that the treaty does not clearly 
indicate whether the prohibition accepted by a party in article I applies in 
such a gap of the coast of another party and that such uncertainty could 
raise serious security questions for those states concerned. To eliminate 
this uncertainty, article I has been amended by the addition of a new 
paragraph 2, which states: 

The undertakings of paragraph 1 of this Article shall also apply 


within the contiguous zone referred to in paragraph 1 of this Article, 
except that within that zone they shall not apply to the coastal state. 


This language makes clear in view of article 24 of the Geneva Convention 
on the Territorial Sea and the Contiguous Zone that the prohibition of 
article I, paragraph 1, applies to the “gap” between the territorial sea and 
the outer limit of the contiguous zone for all states except, of course, for the 
coastal states. The previous paragraph 2 of article I has been renumbered 
paragraph 3. 

Another problem relating to security interests has been reflected in the 
comments made by the delegations of the Netherlands, Bulgaria, Czecho- 
‘Slovakia, Italy, Poland, Ethiopia, Mongolia, Yugoslavia, and the United Arab 
Republic and in the working paper submitted by the delegation of Canada. 
I refer to the question of whether article ITI should specify the possible 
recourse parties would have if there were serious unresolved questions 
regarding fulfillment of the obligations of the treaty. 

Several delegations have suggested that the treaty would be strengthened 
if it made specific reference to the existing procedures by which states can 
bring serious matters to the attention of the Security Council. We believe 
that this is an important suggestion since it would emphasize the serious- 
ness with which states would view possible violations of the treaty and 
would clearly restate the right of parties to bring such questions before the 
Security Council. Accordingly, we have added a second sentence to article 
III, paragraph 3, to read as follows: 
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In the event that consultation and cooperation have not removed the 
doubts and there is serious question concerning the fulfillment of the 
obligations assumed under this Treaty, States Parties to this Treaty 
may, in accordance with the provisions of the Charter of the United 
Nations, refer the matter to the Security Council. 


Gzographical Coverage of the Treaty 


I would like to turn now, Mr. Chairman, to the second major area of 
ccncern; namely, that the treaty should ir. no way prejudice or infringe 
existing rights recognized under international law. 

A number of delegations have raised the question of how the treaty 
envisages the application of international law, including the 1958 Conven- 
tion on the Territorial Sea and the Contiguous Zone. In this context, we 
have noted the views expressed by several delegations regarding the applica- 
ticn of international law to the geographical area covered by the treaty. 
Tae United States delegation has not yet commented in detail in the Com- 
mittee on the geographical coverage of the treaty, and I think it would be 
appropriate for me to do so now. 

There are two provisions which together delimit the area of the treaty’s 
prohibitions so as to create balanced obligations among the parties. The 
rules adopted for defining the treaty area are widely accepted international 
standards. 

Article I, paragraph 1, extends the treaty prohibitions to the entire seabed 
and ocean floor “beyond the maximum contiguous zone provided for in the 
1958 Geneva Convention.” The maximum seaward limit of the contiguous 
zone provided for in that convention is 12 miles. Under paragraph 1 of 
article II of the seabed treaty, the outer limit of this zone will be measured 
from baselines drawn in accordance with the provisions of section II of part 
I of the 1958 convention and “in accordance with international law.” This 
section of the Geneva conventicn contains the detailed rules which are to 
be used to determine the baselines from which the 12-mile zone is measured 
in most situations. 

However, the provisions of section II of the convention expressly do not 
apply to certain situations, such as “historic” bays. It was for this reason 
that the language “and in accordance with international law” was also 
ircluded in paragraph 1 of article II of the treaty. In those situations 
where the section II rules are expressly inapplicable under the terms of the 
1858 convention, the rules of customary international law will govern the 
Iccation of the baseline for the purposes of this treaty. Thus, the 12-mile 
contiguous zone would be measured from the closing line across an historic 
bay only if the waters are enclosed as internal waters in accordance with 
the rules of customary international law. 

Now I would also like to emphasize, Mr. Chairman, that although the 
treaty relies on the 1958 Territorial Sea Convention to define treaty base- 
lines and the outer limit of the exempted coastal zone, this reference in no 
way implies that any party to the seabed treaty which is not a party to the 
1958 convention would find itself bound by or adhering, so to speak, to that 
convention. In other words, Mr. Chairman, a party to the seabed treaty 
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accepts only that the outer limits of the zone exempted from the prohibi- 
tions of the seabed treaty will be measured in accordance with certain rules 
in section II of the 1958 convention. Therefore, a party to the seabed 
treaty is not accepting these 1958 rules for any purpose other than that of 
determining where the seabed arms control treaty applies. 

Mr. Chairman, there is one other point I would like to touch upon in this 
connection. This is the question of disputes regarding rights, claims, or 
recognition or nonrecognition of rights or claims, affecting the law of the 
sea. As we all know, there are differing positions among states regarding, 
for example, such matters as the proper breadth of the territorial sea. I may 
state unequivocally that it is not the purpose of this treaty to settle such 
matters. Nor is the purpose of this treaty to give one state or another state, 
or any group of states, an advantage vis-a-vis any other state or group of 
states with respect to law-of-the-sea issues. That is why article II, para- 
graph 2, contains the best disclaimer clause that it has been possible for the 
authors of this draft to devise. 

It would indeed be most regrettable if any countries considering this sea- 
bed treaty were to fail to accept the disclaimer clause as meaning just what 
it says. We are convinced that it is possible to negotiate and conclude a 
seabed treaty which establishes meaningful arms limitations but which does 
not prejudice any states position regarding law-of-the-sea questions. The 
disclaimer clause, in effect, would prevent any party from saying to any 
other party that acceptance of this treaty, or any actions under it, had some- 
how created or implied an acceptance of new or different positions regard- 
ing the law of the sea, except for the limitations for arms control purposes 
created by the treaty itself. With this in mind, I trust that it is possible to 
refer in this treaty to “the freedoms of the high seas” without establishing 
or implying the precise boundary for the limits of the high seas. 


Furthering Arms Control Progress 


I would now like to discuss the third major area of concern: that the 
treaty should contribute to further progress in the field of arms control. 
This concern has found expression in a number of proposals which I would 
like to discuss separately. 

First is the idea supported by the delegations of Canada, Netherlands, 
Bulgaria, Czechoslovakia, the United Kingdom, Hungary, India, Brazil, 
Ethiopia, Mongolia, Pakistan, Argentina, Burma, the United Arab Republic, 
and Nigeria that the treaty provide for a review conference as envisaged 
in the May 22 draft submitted by the United States. As has been pointed 
out, such a conference would review the operation of the treaty with a 
view to ensuring that the purposes of the preamble and the provisions of 
the treaty are being realized. At the same time, the conference would 
provide an opportunity to consider the effect of technological or other 
changes on the operation of the treaty and whether it would be appropriate 
to expand the scope of the treaty. 

In this connection, Mr. Chairman, I would like to refer to the draft 
amendment submitted by the distinguished Representative of Sweden 
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(CCD/271) which would commit parties in an operative paragraph to 
continue negotiations in good faith on further measures relating to a more 
comprehensive prohibition of the use for military purposes of the seabed. 
It has been argued that this suggested amendment would provide an addi- 
tional incentive to the parties to continue negotiations toward further mea- 
sures to prevent an arms race on the seabed. The United States has made 
clear in its statements that it considers the present draft treaty as a possible 
first step toward other arms control measures. This belief was reflected 
in. the preambular paragraphs 3 and 4 of the joint draft of October 7. 

We have also stated that the present state of seabed technology and 
verification capabilities calls for a realistic measure at this time which may 
be reviewed later as these capabilities increase. Being committed to this 
principle, we have examined the various suggestions for incorporating this 
principle into the revised draft. After careful consideration, we have con- 
cluded that provision for a review conference, when considered in conjunc- 
tion with preambular paragraph 3, will provide assurances that are effective 
and appropriate. We believe that if the parties obligate themselves to re- 
v-ew the treaty at a specified period of time—that is, 5 years after its entry 
irto force—we will eliminate the possibility that review will be postponed 
or delayed indefinitely as a result of unforeseen political circumstances. 
Accordingly, Mr. Chairman, we have included in the revised draft a new 
article V which provides for a review conference 5 years after the treaty 
enters into force. The language of the article reads as follows: 


Five years after the entry into force of this Treaty, a conference of 
Parties to the Treaty shall be held in Geneva, Switzerland, in order to 
review the operation of this Treaty with a view to assuring that the 
purposes of the preamble and the provisions of the treaty are being 
realized. Such review shall take into account any relevant techno- 
logical developments. The review conference shall determine in ac- 
cordance with the views of a majority of those Parties attending 
whether and when an additional review conference shall be convened. 


Another aspect of the concern that the treaty be a flexible instrument 
relates to the procedure for amendment. ‘We have reviewed this question, 
Mr. Chairman, and it seems to us that a procedure by which all parties will 
have an equal voice in deciding which amendments will be included in the 
treaty would provide for a more flexible treaty. Accordingly, we have 
included in the revised draft a new article IV based on the amendments 
article of the Outer Space Treaty. The article reads as follows: 


Any State Party to the Treaty may propose amendments to this 
Treaty. Amendments shall enter into force for each State Party to the 
Treaty accepting the amendments upon their acceptance by a majority 
of the States Parties to the Treaty and thereafter for each remaining 
State Party on the date of acceptance by it. 


Mr. Chairman, the United States delegation believes that the new treaty 
Erovisions which the Cochairmen are recommending today are another 
major step in the negotiation of a seabed treaty. For this progress we are 
greatly indebted to the members of this Committee, whose constructive 
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comments have contributed significantly to the revised text. For our part, 
we will continue to study carefully all the comments that have been made 
in the Committee, including those made in the last few days, and we shall 
have these comments very much in mind when we are continuing our work 
in the General Assembly. The General Assembly will, of course, wish to 
consider this text carefully; and in our view, it might be possible to decide 
at a later date whether any future modifications should be incorporated 
in response to desires of the international community. 


(61 Dept. of State Bulletin 480 (1969).) 


(b) Text of Revised Draft Treaty 


Union or Sovier Socisauist REPUBLICS AND UNITED STATES oF AMERICA 
Drart TEATY ON THE PROHIBITION OF THE EMPLACEMENT OF NUCLEAR 
WEAPONS AND Orser Wearons or Mass DESTRUCTION ON THE SEABED AND 
THE OcEAN FLOOR AND IN THE SUBSOL THEREOF 


The States Parties to this Treaty, 

Recognizing the common interest of mankind in the progress of the 
exploration and use of the seabed and the ocean door for peaceful purposes, 

Considering that the prevention of a nuclear arms race on the seabed 
and the ocean floor serves the interests of maintaining world peace, reduces 
international tensions, and strengthens friendly relations among States. 

Convinced that this Treaty constitutes a step towards the exclusion of 
the seabed, the ocean floor and the subsoil thereof from the arms race, and 
determined to continue negotiations concerning further measures leading 
to this end, 

Convinced that this Treaty constitutes a step towards a treaty on general 
and complete disarmament under strict and effective international control, 
and determined to continue negotiations to this end, 

Convinced that this Treaty will further the purposes and principles of the 
Charter of the United Nations, in a manner consistent with the principles 
of international law and without infringing the freedoms of the high seas, 

Have agreed as follows: 


ARTICLE I 


1. The States Parties to this Treaty undertake not to emplant or emplace 
on the seabed and the ocean floor and in the subsoil thereof beyond the 
maximum contiguous zone provided for in the 1958 Geneva Convention 
on the Territorial Sea and the Contiguous Zone any objects with nuclear 
weapons or any other types of weapons of mass destruction, as well as 
structures, launching installations or any other facilities specifically designed 
for storing, testing or using such weapons. 

2. The undertakings of paragraph 1 of this Article shall also apply within 
the contiguous zone referred to in paragraph 1 of this Article, except that 
within that zone they shall not apply to the coastal state, 
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3. The States Parties to this Treaty undertake not to assist, encourage 
o7 induce any State to commit actions prohibited by this Treaty and not to 
participate in any other way in such actions. 


ARTICLE JI 


1. For the purpose of this Treaty the outer limit of the contiguous zone 
referred to in Article I shall be measured in accordance with the provisions 
o: Part I, Section IT of the 1958 Geneva Convention on the Territorial Sea 
and the Contiguous Zone and in accordance with international law. 

2. Nothing in this Treaty shall be interpreted as supporting or prejudicing 
the position of any State Party with respect to rights or claims which such 
State Party may assert, or with respect to recognition or nonrecognition of 
rights of claims asserted by any other State, related to waters off its coasts, 
or to the seabed and the ocean floor. 


ARTICLE JIT 


1. In order to promote the objectives and ensure the observance of the 
provisions of this Treaty, the States Parties to the Treaty shall have the right 
to verify the activities of other States Parties to the Treaty on the seabed 
and the ocean floor and in the subsoil thereof beyond the maximum con- 
tiguous zone, referred to in Article I, if these activities raise doubts concern- 
ing the fulfillment of the obligations assumed under this Treaty, without 
interfering with such activities or otherwise infringing rights recognized 
under international law, including the freedoms of the high seas. 

2. The right of verification recognized bv the States Parties in paragraph 
1 of this Article may be exercised by any State Party using its own means 
or with the assistance of any other State Party. 

3. The States Parties to the Treaty undertake to consult and cooperate 
vith a view to removing doubts concerning the fulfillment of the obligations 
assumed under this Treaty. In the event that consultation and cooperation 
have not removed the doubts and there is serious question concerning the 
fulfillment of the obligations assumed under this Treaty, States Parties to 
tais Treaty may, in accordance with the provisions of the Charter of the 
United Nations, refer the matter to the Security Council. 


ARTICLE IV 


Any State Party to the Treaty may propose amendments to this Treaty. 
Amendments shall enter into force for each State Party to the Treaty accept- 
ing the amendments upon their acceptance by a majority of the States 
Parties to the Treaty and thereafter for each remaining State Party on the 
date of acceptance by it. 


ARTICLE V 


Five years after the entry into force of this Treaty, a conference of 
Parties to the Treaty shall be held in Geneva, Switzerland, in order to 
review the operation of this Treaty with a view to assuring that the purposes 
cf the preamble and the provisions of the Treaty are being realized. Such 
review shall take into account any relevant technological developments. 


» 
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The review conference shall determine in accordance with the views of a 
majority of those Parties attending whether and when an additional review 
conference shall be convened. 


ARTICLE VI 


Each Party to this Treaty shall in exercising its national sovereignty have 
the right to withdraw from this Treaty if it decides that extraordinary events 
related to the subject matter of this Treaty have jeopardized the supreme 
interests of its Country. It shall give notice of such withdrawal to all 
other Parties to the Treaty and to the United Nations Security Council 
three months in advance. Such notice shall include a statement of the 
extraordinary events it considers to have jeopardized its supreme interests. 


ARTICLE VIL 


1. This Treaty shall be open for signature to all States. Any State which 
does not sign the Treaty before its entry into force in accordance with para- 
graph 3 of this Article may accede to it any time. 

2. This Treaty shall be subject to ratification by signatory States. Instru- 
ments of ratification and of accession shall be deposited with the Govern- 
ments of -—_—_—----, which are hereby designated the Depositary 
Governments. 

3. This Treaty shall enter into force after the deposit of instruments of 
ratification by twenty-two Governments, including the Governments desig- 
nated as Depositary Governments of this Treaty. 

4, For States whose instruments of ratification or accession are deposited 
after the entry into force of this Treaty it shall enter into force on the date 
of the deposit of their instruments of ratification or accession. 

5. The Depositary Governments shall forthwith notify the Governments 
of all States signatory and acceding to this Treaty of the date of each 
signature, of the date of deposit of each instrument of ratification or of 
accession, of the date of the entry into force of this Treaty, and of the 
receipt of other notices. 

6. This Treaty shall be registered by the Depositary Governments pur- 
suant to Article 102 of the Charter of the United Nations. 


Arricte VIII 


This Treaty, the English, Russian, French, Spanish and Chinese texts of 
which are equally authentic, shall be deposited in the archives of the De- 
positary Governments. Duly certified copies of this Treaty shall be trans- 
mitted by the Depositary Governments to the Governments of the States 
signatory and acceding thereto. 


IN WITNESS WHEREOF the undersigned, being duly authorized thereto, 
have signed this Treaty. 
Done in —————_——____- at e lti this 
day of ——————, ——~. 


(61 Dept. of State Bulletin 483 (1969).) 
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The revised joint draft treaty was included in the report of the Confer- 
ence of the Committee on Disarmament submitted to the U.N. General 
Assembly during its twenty-fourth session. On December 16, 1969, the 
General Assembly adopted the following resolution concerning the draft 
treaty: 


GENERAL ASSEMELY Resoturion 2602 F (XXIV) 


The General Assembly, 


Recognizing the common interest of mankind in the reservation of the 
sea-bed and the ocean floor exclusively for peaceful purposes, 

Having considered the report of the Conference of the Committee on 
D:sarmament 1 and noting with appreciation the work of that Committee in 
the elaboration of a draft treaty on the prohibition of the emplacement of 
nuclear weapons and other weapons of mass destruction on the sea-bed 
and the ocean floor and the subsoil thereof, 

Noting the suggestions and proposals in relation to the draft Treaty 
annexed to the report of the Conference of the Committee on Disarma- 
ment,? which were made during the course of the discussion of this matter 
in the First Committee, as well as the suggestions made during the special 
session of the Committee on the Peaceful Uses of the Sea-Bed and the 
Ocean Floor beyond the Limits of National Jurisdiction, 

Considering that the prevention of a nuclear arms race on the sea-bed 
and the ocean floor serves the interests of maintaining world peace, reduc- 
inz international tensions and strengthening friendly relations among States, 

Convinced that the conclusion of a treaty on the prohibition of the em- 
placement of nuclear weapons and other weapons of mass destruction on 
the sea-bed and the ocean floor and in the subsoil thereof will constitute 
a step towards the exclusion of the sea-bed, the ocean floor and the subsoil 
thereof from the arms race, 

1. Welcomes the submission to the General Assembly at its present session 
of the “Draft Treaty on the Prohibition of the Emplacement of Nuclear 
Weapons and Other Weapons of Mass Destruction on the Sea-Bed and the 
Ozean Floor and the Subsoil Thereof,” annexed to the report of the Con- 
ference of the Committee on Disarmament, and the various proposals and 
suggestions made in regard to the draft Treaty; 

2. Calls upon the Conference of the Committee on Disarmament to take 
into account all proposals and suggestions that have been made at this 
session of the General Assembly and to continue its work on this subject 
so that the text of a draft treaty can be submitted to the General Assembly 
for its consideration. 


1U. N. General Assembly Doc. A/7741 (XXIV). 
2 Jbid., Annex A. 
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TREATIES 
Convention on the Privileges and Immunities of the United Nations 


On December 19, 1969, President Nixon transmitted to the Senate, for its 
advice and consent to accession, the Convention on the Privileges and Im- 
munities of the United Nations. Included with the President’s letter of 
transmittal was the following report from the Secretary of State concerning 
the Convention: 


DEPARTMENT OF STATE 
WASHINGTON 
November 6, 1969 


The President: 


I have the honor to submit to you, with the recommendation that it be 
transmitted to the Senate for its advice and consent to accession, a copy 
of the Convention on the Privileges and Immunities of the United Nations. 

The Convention was designed to implement the provisions of Articles 
104 and 105 of the United Nations Charter. It was approved unanimously 
by the General Assembly on February 13, 1946.1 To date, 100 of the 
United Nations’ 126 members have become parties to the Convention. 

Under the Convention, various privileges, exemptions and immunities 
would be accorded to the United Nations as an Organization, to officials 
of the United Nations, to experts on mission for the United Nations, to 
representatives of Member States to the United Nations, and to delegates 
attending conferences convened by the United Nations. Certain of the 
privileges, exemptions and immunities accorded under the Convention are 
already enjoyed under the existing provisions cf the International Organiza- 
tions Immunities Act, 59 Stat. 669 (1945), 22 U.S.C. §288 (1964),? and the 
Headquarters Agreement Between the United States and the United Na- 
tions, 61 Stat. 756 (1947), 22 U.S.C. §287 Note (1964).* 

United States accession to the Convention would alter the present legal 
situation in several respects. Under existing Jaw non-resident representa- 
tives of Members of the United Nations—that is, representatives who are 
not members of permanent missions to the United Nations—are entitled 
only to immunity for their official acts; only resident diplomatic officials 
attached to the permanent missions to the United Nations are now entitled 
to the privileges and immunities enjoyed by members of diplomatic missions 
in Washington. Under Section II of the Convention, non-resident repre- . 
sentatives would enjoy immunity from personal arrest as well as other 
privileges and immunities commonly accorded io diplomatic envoys. 

Under Section 19 of the Convention diplomatic privileges and immunities 
would be accorded in respect of the Secretary-General, the Assistant 
Secretaries-Genera]l, and their spouses and minor children. The reference 
to Assistant Secretaries-General is considered to apply to the higher rank of 


1U.N.Doc. A/64, July 1, 1946, p. 25; reprinted in 43 A.J.I.L. Supp. 1 (1949). 
240 A.J.LL. Supp. 85 (1946). 843 AJ.LL. Supp. 8 (1949). 
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Under Secretary-General which was created after the Convention was 
drafted. At the present time there are abou: twenty-two Assistant Secre- 
taties-General, and about seventeen Under Secretaries-General. Presently, 
these high officials of the United Nations are entitled only to immunity 
for official acts. 

Under Section 20 of the Convention, privileges and immunities are 
granted to officials of the United Nations in the interests of the Organization 
ard not for their personal benefit. The Secretary-General must waive the 
immunity of any official in any case where, in his opinion, the immunity 
wuld impede the course of justice and can be waived without prejudice to 
the interests of the United Nations. In the case of the Secretary-General, 
the Security Council is empowered to waive immunity. 

Section 22 of the Convention provides for extending certain limited 
privileges and immunities to experts on mission for the United Nations. 
Under Section 23 of the Convention, the Secretary-General is to waive the 
immunity of experts in the same manner as he would waive the immunity 
of United Nations officials. 

Article VII of the Convention authorizes the United Nations to issue 
e to its officials. Section 24 of Article VII provides: 


. These laissez-passer shall be recognized and accepted as valid 
baal documents by the authorities of Members, taking into account 
the provisions of Section 25.” 


Tais language does not modify existing provisions of United States law 
with respect to the requirement of passports or other documentation of 
citizens or aliens. Its effect is to make the laissez-passer a travel document 
valid for entry into the United States for foreign United Nations officials. 

I recommend that United States accession should be subject to three 
reservations. Section 18(b) of the Convention provides for exemption of 
selaries and emoluments of officials of the United Nations from taxation. 
In view of existing tax laws, United States accession should include a 
reservation as to the application of Section 18(b) with regard to United 
States nationals and aliens admitted for permanent residence. Section 
18(c) of the Convention provides for the immunity of officials of the 
United Nations from national service obligations. There is no such im- 
munity under existing law in respect of United States nationals and aliens 
admitted for permanent residence. Accordingly, United States accession 
should include a reservation as to the application of Section 18(c) with 
regard to these two categories of persons. If the position of the United 
S:ates is thus reserved with regard to Section 18(b) and (c), accession to 
the Convention by the United States would not result in any modification 
o: existing law in matters of exemption from taxation of salaries and 
emoluments, and immunity from national service obligations. 

I also consider it desirable to make a reservation confirming the right 
of the United States to compel the departure from the territory of the 
United States of any person who has abused his privilege of residence. 
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The proposed reservation is patterned after Section 13(b) of the Head- 
quarters Agreement. It will guarantee that cur present right to secure the 
removal from the United States of any person who we have cause to believe 
has engaged in activity prejudicial to the national interest will not be 
affected by adherence to the Convention. 

United States accession to this Convention is already long overdue. Our 
failure to become a party has become a problem in our relations with the 
United Nations and increasingly with some of its member countries. In 
my judgment, accession at this time subject to the reservations I have sug- 
gested, is decidedly in the interests of the United States. 


Respectfully submitted, 
Witt1am P. Rocers 


(Sen. Exec. J., 91st Cong., Ist Sess.) 


JUDICIAL DECISIONS 


Atona E. Evans 


International law—relaticn to municipal law—municipal legislation in 
conflict with Federal power to regulate foreign commerce—inter- 
pretation of treaties—General Agreement on Tariffs and Trade, 1947 


AMERICAN INSTITUTE FOR IMPORTED STEEL, Inc. vo. Counry or ERE. 
58 Mise. 2d 1059, 297 N.Y.S. 2d 602. 
Supreme Court, Erie County, N.Y., December 13, 1968. 


The County Legislature of Erie County, New York, in advertising for 
bids for the construction of a children’s health center included an addendum 
and item in the specifications requiring that all structural steel reinforcing 
bars, steel piling, or other kinds of construction steel used in the project 
must be of United States manufacture. This action was taken in pursuance 
of a resolution of the Erie County Legislature of April 16, 19681 Petitioners, 
two New York corporations engaged in the importation of construction steel, 
sought a review of this “Buy American” requirement on grounds inter alia 
thet it violated Article III of the General Agreement on Tariffs and Trade 
of 1947, it constituted an attempt by the county to interfere with Congress’ 
power to regulate foreign commerce, and that it violated a requirement of 
New York law that county contracts must be let by competitive bidding 
to the lowest responsible bidder. They asked for orders requiring the 
issuance of an advertisement for bids omitting the restriction on imported 
steel and enjoining respondents from enforcing the resolution as well as 
an injunction against respondents for the relief sought herein. The Supreme 
Ccurt for Erie County dismissed the petition on grounds that petitioners 
hal failed to prove their allegations. 

After examining the pertinent clauses of Article ITT of the General Agree- 
ment on Tariffs and Trade, Justice Mahoney said: 


2 The resolution provided: 

“Resoivep, That the Contract Documents, for each Capital Improvement Project of 
the County of Erie, hereafter awarded shall provide that, if any structural steel, reinforc- 
ing bers, steel piling or other construction steel items are to be incorporated in the 
Project, only steel made in Mills located in the United States, shall be supplied for such 
puzposes in the performance of the Contract or amy Sub-contracts thereunder. In the 
event the Commissioner of Public Works determines that any aforementioned steel 
products are not available from Mills located in the United States, due to labor condi- 
tions, he may except such steel products from this requirement.” Quoted by court, 
297 N.Y.S.2d 602 at 604. 

2 T.LA.S., No. 1700. 
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It would appear from the foregoing provisions of GATT that they do 
not in and of themselves supersede local legislation. In any event, 
petitioners have not met their burden on this contention since it is 
this Court’s opinion that the GATT provisions are not here applicable.” 


Turning to the argument that respondents’ action violated § 103 of the 
General Municipal Law of New York, the court found that there were no 
specific decisions on the issue by New York courts at the appellate level. 
The authorities cited by petitioners did not apply to the present situation. 
Gerzof v. Sweeney, 16 N.Y.2d 206, 264 N.Y.S.2d 376, 211 N.E.2d 826, could 
be distinguished as the Court of Appeals was concerned there with arbitrary 
discrimination in the drawing of specifications and not with discrimination 
per se. 

With regard to petitioners’ contention that the resolution encroached upon 
the power of the Federal Government to regulate foreign commerce, the 
court noted that 41 U.S.C.§ 10(b) contains a similar provision with respect 
to construction contracts let by the Federal Gcvernment. Justice Mahoney 
said that 


we must necessarily differentiate between the proprietary action of 
the state and its acts which purport to regulate private transactions 
where it (the governmental entity) attempts to regulate private trans- 
actions arbitrarily; this well may be a constitutional problem. However, 
when the state acts in its proprietary capacity there can be none.* 


In the court’s opinion, People v. Crane, 214 N.Y. 154, 108 N.E. 427, afd. 
sub nom. Crane v. New York, 239 U. S. 195, which continues to be con- 
trolling case law in New York, was applicable by analogy to the present 
situation. In the Crane case, Justice Cardozo, then of the New York Court 
of Appeals, said with regard to a New York statute which excluded aliens 
from employment on public works projects: 


To disqualify aliens is discrimination indeed, but not arbitrary dis- 
crimination, for the principle of exclusion is the restriction of the re- 
sources of the state to the advancement and profit of the members of 
the state. Ungenerous and unwise such discrimination may be. It is 
not for that reason unlawful. 


8 297 N.Y.S.2d 602 at 607. “Art. ITI(2): The products of the territory of any con- 
tracting party imported into the territory of any other contracting party shall be accorded 
treatment no Jess favorable than that accorded to like products of national origin in 
respect of all laws, regulations and requirements affecting their internal sale, offering 
for sale, purchase, transportation, distribution or use. 

“Art. IIT(5): The provisions of this Article shall not apply to the procurement Ly 
governmental agencies of products purchased for governmental purposes and not for 
resale or use in the production of goods for sale.” Quoted by court, ibid. 606-607. 

2 Ibid. 609. 

ë Quoted, ibid. 
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Sovereign immunity—immunity from suit—Department of State recom- 
mendation that doctrine need not be extended to Korean government 


agency 
AMKOR CORPORATION 0. BANK OF Korra. 298 F. Supp. 143. 
U. S. District Court, Southern District, New York, April 24, 1969. 


Plaintiff, a United States corporation, sued the Bank of Korea for breach 
of contract and sought damages of $160,000. Plaintiff allegedly contracted 
with the Bank, acting as an agent of the Korean Government, pursuant to 
an economic co-operation program between the United States and Korea, 
tc supply machinery and equipment to be used in the construction of a 
caustic soda plant for the Korean Explosive Co., Ltd., a private Korean 
corporation. The plaintiff was subsequently notified by the Bank that the 
contract had been canceled ky the Director of the International Cooperation 
Administration. The Bank moved to dismiss the complaint on the ground 
of its sovereign immunity from suit and further argued that the contract 
had been made with the Korean corporation and not with the defendant. 
In a hearing before the Department of State on the issue of whether 
sovereign immunity should be suggested, the Department took the position 
that defendant’s response was directed less to the issue of immunity than 
to the merits of plaintifs complaint, which was a matter for judicial deter- 
mination. In a letter of September 27, 1963, to defendant, the Department 
refused to suggest immunity on the following grounds: 


In considering requests for suggestions of sovereign immunity, the 
Department of State applies the “restrictive theory’ of sovereign im- 
munity as announced in the Tate letter of May 19, 1952. Under that 
theory the immunity of the sovereign is suggested with respect to 
governmental or public acts of a State but not with regard to private 
or commercial acts. 

The Republic of Korea has urged that the Bank of Korea, as a 
governmentally authorized agent acting without profit to itself on behalf 
of the Republic of Koree pursuant to an agreement between the Govern- 
ment of the United States and the Republic of Korea, was engaged in 
public acts within the meaning of the Tate letter and is therefore 
immune from suit. 

The Department of State regrets that it cannot agree with this con- 
clusion. The essence of the transaction, as alleged, is a simple contract 
for purchase of commercial articles on behalf of a commercial enter- 
prise. The fact that the Bank of Korea was acting pursuant to an 
agreement between the Government of the United States and the 
Government of the Republic of Kores, or that it is an official arm of 
the Republic of Korea, does not alter the commercial nature of the 
transaction. The policy expressed in the Tate letter focusses upon the 
nature of the transaction and not upon the character of the government 
agency involved or upon its reasons for engaging in a transaction. The 
allegation that this agency has undertaken a commercial activity is 
dispositive. The Department of State, therefore, finds it necessary to 
decline the request of the Government of the Republic of Korea that 
a suggestion of sovereign immunity be made.* 


1 Quoted by court, 298 F.Supp. 143 at 144. 
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The Department subsequently refused to reconsider this decision. The 
District Court denied defendant’s motion. 

Judge Bryan observed that “[t]he Department of State’s determination 
that immunity need not be extended is binding on this Court”? He con- 
tinued: 


In any event, it is plain that the activities allegedly engaged in by 
defendant and giving rise to this dispute are private and commercial 
in nature rather than public or political acts and, therefore, applying 
the restrictive theory of sovereign immunity, defendant is not entitled 
to immunity here. 

Defendant’s arguments addressed to the merits of the action are wide 
of the mark. The sole ground of defendant’s motion to dismiss is 
sovereign immunity from suit and that is the only issue passed on here.’ 


Warsaw Convention-—limitation of carriers liability—-adequacy of no- 
tice to passenger of limitation of liability under terms of Convention 
—effect of statute of limitations upon carriers liability 

BERGMAN v. Pan AMERICAN WorLo Amways, Inc. 299 N.Y.S.2d 982. 

Supreme Court, Appellate Div., First Dept., New York, May 13, 1969. 


Plaintiff sought to recover from Pan American World Airways, Inc., and 
Cia. Mexicana de Aviación, S.A., for injuries which she sustained while 
boarding an aircraft in Mexico City. As the plaintiff was on an international 
flight, the terms of the Warsaw Convention? were applicable here. Con- 
ceding that her action had been brought after the expiration of the two-year 
period of limitation provided in Article 29( 1) of the Convention, but within 
the period of limitation prescribed by the law of New York, plaintiff con- 
tended that the limitation established in Article 29( 1) could not be invoked 
by the carrier because adequate notice of the terms of the carrier’s liability 
had not been given to plaintiff. It was pointed out that the statement of 
carrier's liability was printed in such small type on the plaintiff's ticket as 
not to meet the requirements of Article 3(1)(e)} and (2) of the Conven- 
tion.? The defendants moved for dismissal of the complaint. The Civil 
Court, New York County, found for defendants; on appeal, the Supreme 
Court, Appellate Term, reversed. Defendants then appealed. The Supreme 
Court, Appellate Division, reversed and reinstated the order of the Civil 
Court. 


2 Ibid., citing Victory Transport, Inc. v. Comisaria General, 336 F.2d 354, 358 (2d 
Cir., 1964); 59 A.J.LL. 388 (1965). 

3 298 F, Supp. 144-145. 

149 Stat. 3000; 137 League of Nations Treaty Series 11. 

2 Art. 3(1)(e) and (2) provide: 

“(1) For the transportation of passengers the carrier must deliver a passenger ticket 
which shall contain the following particulars: . . . (e) A statement that the transporta- 
tion is subject to the rules relating to liability established by this convention. 

“(2) . .. Nevertheless, if the carrier accepts a passenger without a passenger ticket 
having been delivered he shall not be entitled to avail himself of those provisions of this 
convention which exclude or limit his liability.” Quoted by court, 299 N.Y.S.2d 982 
at 984. 
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Justice Steuer said: 


It follows that the carrier may not avail itself of those provisions of 
the Convention which exclude or limit its liability. Is a statute of 
limitations a provision that excludes or limits liability? We think not 
for several reasons. Firstly, because a statute of limitations never 
limits liability, nor does it exclude it. Such a statute does render the 
existing liability unenfcrcible. The distinction is far from semantic. 
If by virtue of any state of facts the statute is tolled or waived, the 
liability is unaffected. The liability was not extinguished and revived. 
There was merely a bar to its enforcement which might or might not 
be overcome. Secondly, the internal evidence of the Convention in- 
dicates what provisions were meant to be excluded. Undoubtedly the 
most significant provisions of the Convention are those dealing with the 
monetary limitations on the carrier’s liability in the event of recovery 
against it for negligently caused injury. In mentioning a limitation on 
liability, the reference naturally occurring to the reader is that limita- 
tion. Lastly, whenever the question of what was meant by the language 
was being considered, the limitation referred to was understood to be 
the limitation on liability provided for in article 22, We have not 
been referred to any minutes of the original body from which the 
Warsaw Convention emanated, in which articles 3 and 25 were dis- 
cussed, but it appears quite certainly from the discussions at the 1925 
[actually 1955] Hague Convention, where amendments to the original 
Convention were considered, that it was the understanding of the dele- 
gates that the limitations to be excluded were solely those provided 
for in Article 22 (Hague Protocol), arts. ILI and XIV). Moreover, what 
judicial determination exists on the precise point is, as will be seen 
below, to the same effect. 

The relevant portion of article 25, also relied upon, reads: 

“(1) The carrier shall not be entitled to avail himself of the 

provisions of this convention which exclude or limit his lia- 

bility, if the damage is caused by his wilful misconduct... .” 
This provision has twice been before the courts on the contention that 
the exclusion or limitation of liability included the statutory time 
limitation. In both instances the contention was rejected (Bapes v. 
Trans World Airlines, Inc., D.C., 209 F.Supp. 380; Wanderer v. Sabena 
(N.Y.Sup.Ct. 1949), 1949 U. S. Aviation Reports 25, not officially re- 
ported). As the pertinent language is practically the same under 
articles 3 and 25, we can envisage no different result if the argument 
were made in reference to article 3. There being no provision in the 
Convention which forbids or excuses the application of the time limita- 
tion contained in it, that limitation applies and the action should be 
dismissed.” 

Two of the five justices dissented from this opinion. 


Aliens—administration of decedent aliens estate—authorization to 
Greek executor to receive ancillary letters of administration c.t.a.— 
the law of New York 


In RE Estate oF Gyrreas. 300 N.Y.S.2d 913. 
Surrogate’s Court, New York County, December 12, 1968. 


The decedent, a national and domiciliary of Greece, left property in the 
emount of $600,000 in New York, the bulk of which was designated for 


8 Ibid. 984-985. 
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certain charitable enterprises in Greece. His will, which was duly estab- 
lished before the Court of First Instance in Athens, appointed three ex- 
ecutors. Two legatees, residents of New York, petitioned for ancillary letters 
of administration c.t.a. Respondent and cross-petitioner, a New York resi- 
dent designated by the Greek executors to receive ancillary letters of ad- 
ministration c.t.a., contended that he should have priority in receipt of such 
letters. The Surrogate’s Court held that where decedent by will executed 
in Greece gave the residue of property located in New York to charities and 
where Greek law authorized executors named in the will to administer a 
legacy designated for charitable purposes, such executors were entitled 
under New York law to ancillary letters of administration c.t.a. or to appoint 
an appropriate person in New York to receive such letters. 

Surrogate Di Falco stated at the outset that “[a]lthough the right of 
appointment as ancillary executor is governed by New York law, we must 
look to the law of Greece to determine whether the persons named as 
executors have the authority which is described in SCPA 1604 in respect 
of qualification for ancillary letters,” Experts for the parties agreed that 
under Greek law an executors power of administration extended to an 
entire estate if one or more of the legatees were a charity. The court 
concluded: 


Thus it is undisputed that executors under the law of Greece have 
the right to take and administer a legacy for charitable purposes. It 
is patent that this will gives the residue of the American property—and 
by far the largest part of the American property—to charitable uses 
and purposes. The court, therefore, holds that the executors are the 
persons entitled to ancillary letters under the foreign will under section 
1604 and that they are empowered as persons “acting in the decedent’s 
domicile . . . to administer the decedent’s estate in accordance with the 
law thereof,” to designate an eligible person to receive ancillary letters 
of administration c.t.a.? 


Inheritance by non-resident aliens-—State statutory control over trans- 
mission of proceeds of inheritance abroad—cuthority of State to legis- 
late upon foreign relations—the law of New York 


GOLDSTEIN V. Cox. 299 F.Supp. 1389. 
U. S. District Court, Southern District, New York, December 18, 1968. 


Plaintiffs, nationals and residents of Rumania, brought an action for a 
declaratory judgment holding Section 2218+ of the New York Surrogate’s 


1300 N.Y.S.2d 913 at 916. SCPA: Surrogates Court Procedure Act. 

2 Ibid. 919. 

1 Sec. 2218 provides: “1. (a) Where it shall appear that an alien legatee, distributee 
or beneficiary is domiciled or resident within a country to which checks or warrants 
drawn against funds of the United States may not be transmitted by reason of any 
executive order, regulation or similar determination of the United States government 
or any department or agency thereof, the court shall direct that the money or property 
to which such alien would otherwise be entitled shall be paid into court for the benefit 
of said alien or the person or persons who thereafter may appear to be entitled thereto. 
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Court Procedure Act unconstitutional and sought an injunction restraining 
tke New York Surrogates and the Comptroller of the State of New York 
from enforcing said section. Plaintiffs contended that the Surrogates had 
refused to transmit in full legacies left them in New York. They argued 
that Section 2218 interfered with the exclusive power of the Federal Govern- 
ment to control foreign.relations. Prior to the present proceeding, plain- 
tits had moved for an order convening a three-judge district court on this 
issue (28 U.S.C. § 2281) as well as an injunction pendente lite. The District 
Court denied both motions, holding that the question raised by plaintiffs 
concerned the issue of Federal supremacy which could properly be decided 
by one judge.” The Court of Appeals affirmed, but the Supreme Court 
vacated this order and remanded the case to the Court of Appeals “for 
further consideration in light of Zschernig v. Miller.”® The Court of Appeals 
reversed the District Court’s order and remanded for consideration of the 
constitutional question by a three-judge court.* Plaintiffs then moved for 
summary judgment. The three-judge court denied this motion. 

Judge McLean observed at the outset that the validity of Section 2218 
(hen known as Section 269-a of the Surrogate’s Court Act) had been up- 
hald twice by the New York Court of Appeals prior to the decision in 
Zschernig and that the Supreme Court had denied appeals in each case 
for want of a substantial Federal question.” Furthermore, in Matter of 
Leikind,® heard after Zschernig, the New York Court of Appeals again up- 


The money or property so paid into court shall be paid out only upon order of the 
surrogate or pursuant to the order or judgment of a court of competent jurisdiction. 

“(b) Any assignment of a fund which is required to be deposited pursuant to the 
provisions of paragraph one (a) of this section shall not be effective to confer upon 
the assignee any greater right to the delivery of the fund than the assignor would 
ozherwise enjoy. 

“2. Where it shall appear that a beneficiary would not have the benefit or use or 
control of the money or other property due him or where other special circumstances 
make it desirable that such payment should be withheld the decree may direct that such 
money or property be paid into court for the benefit of the beneficiary or the person or 
persons who may thereafter appear entitled thereto. The money or property so paid 
iato court shall be paid out only upon order of the court or pursuant to the order or 
judgment of a court of competent jurisdiction. 

“3. In any such proceeding where it is uncertain that an alien beneficiary or fiduciary 
not residing within the United States, the District of Columbia, the Commonwealth of 
Fuerto Rico or a territory or possession of the United States would have the benefit or 
use or control of the money or property due him the burden of proving that the alien 
beneficiary will receive the benefit or use or control of the money or property due him 
snall be upon him or the person claiming from, through or under him.” (Footnote by 
burt. ) 

2 Goldstein v. Cox, 66 Civ. 4487 (S.D.N.Y., April 4, 1967) (cited by court). 

8 Goldstein v. Cox, 389 U.S. 581 (1968) (cited by court). Zschernig v. Miller, 389 
U.S. 429 (1968); 62 A.J.LL. 971 (1968). 

4 Goldstein v. Cox, 391 F.2d 586 (2d Cir., 1968) (cited by court). 

5 Matter of Braier, 305 N.Y. 148, 111 N.E.2d 424 (1953), appeal dismissed sub nom. 
Ealmane v. Green, 346 U.S. 802 (1953); Matter of Marek, 11 N.Y.2d 740, 226 N.Y.S.2d 
444, 181 N.E.2d 456 (1962), appeal dismissed sub nom. Ioannou v. New York, 371 
U.S, 30 (1962) (cited by court). 

692 N.Y.2d 346, 292 N.Y.S.2d 681, 239 N.E.2d 550 (1968) (cited by court). 
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held the constitutionality of Section 2218. The Supreme Court in Zschernig 
had “pointed out that the Oregon statute [governing inheritance of property 
in Oregon by nonresident aliens] added to the requirement of reciprocity 
a new concept of confiscation and that this had ‘led into minute inquiries 


> y 


concerning the actual administration of foreign law. . . . On the basis of 
this examination of the Oregon statute, together with consideration of views 
about the policies of foreign countries which had been expressed by Oregon 
courts, the Supreme Court had held the Oregon statute an unconstitutional 
interference with the Federal Government’s power over foreign relations. 
The New York Court of Appeals in Leikind construed Zschernig as applying 
to the peculiar situation in Oregon which had no parallel in New York. 

With regard to the instant challenge to Section 2218, Judge McLean said: 


In the case before us there is no showing that the New York courts 
have engaged in the conduct criticized in Zschernig. There is no 
showing and not even any claim that the New York courts have uttered 
any animadversions concerning Rumania. All we are told is that two 
New York Surrogates have directed that the distributive shares of 
plaintiffs Goldstein and Fundi in New York estates be deposited in 
court, pursuant to the statute, and that the office of the New York 
Comptroller has declined to turn over certain “abandoned properties” 
to persons resident in Rumania or in territories within the jurisdiction 
of the Soviet Union. We are not informed as to what investigation, 
if any, preceded these judicial and administrative decisions. 

We conclude that this record is inadequate to justify this court in 
holding, summarily, that Section 2218 is unconstitutional under the 
Zschernig rule. Without any evidence whatever as to how Section 2218 
has been applied in this case, we are unable to say that it has been 
applied in such a way as to interfere with the foreign relations of the 
United States. We interpret the Supreme Court’s recent ruling denying 
a rehearing in Ioannou as at least an indication that evidence of im- 
proper application of the statute is necessary. 

We appreciate that the Supreme Court may eventually go further 
than it has thus far gone and that it may eventually hold that all 
benefit, use and control statutes are invalid regardless of how the state 
courts have applied them. But we conceive it to be our duty to enforce 
the law as it is, not as it may be in the future.® 


Aliens—-United Nations—admission of dependents of U.N. employees 
into United States—International Organizations Immunities Act, 1945 
—destination to which excludable alien may be deported—distinction 
between exclusion and expulsion 


MeENON v. Espernpy. 413 F.2d 644. 
U. S. Court of Appeals, 2d Cir., June 30, 1969. 


Relator, a Turkish national, was married to en Indian national employed 
by the United Nations in Geneva, Seoul, and New York. The couple lived 


7 389 U.S. 429 at 435 (summary and quotation by court, 299 F.Supp. 1389 at 1393). 
8 22 N.Y.2d at 352, 292 N.Y.2d at 686, 239 N.E.2d at 533 (cited by court). 
9999 F.Supp. 1389 at 1393-1394. 
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together for three years in Geneva where their daughter was born. There- 
after, they did not live together. The child has Turkish nationality by 
derivation from her mother. The mother and her daughter came to the 
United States in 1962 on a non-immigrant visitor’s visat apparently in order 
that relator could obtain in personam jurisdiction over her husband, then 
stationed at the United Nations in New York, so that she could sue him 
for support, which suit was apparently successful. Relators left the United 
States on eight different occasions thereafter. On their return from a visit 
to Canada in 1964, they sought admission as dependents of a United Nations 
employee.? As this change in status was open to question, they were 
paroled into the United States. They were later held to be excludable 
aliens on grounds that they were immigrants who intended to stay indefi- 
nitely in the United States but who lacked valid immigration visas and that 
they were likely to become public charges. The Special Inquiry Officer who 
heerd the case for the Immigration and Naturalization Service refused them 
admission as United Nations dependents because that Organization had not 
certified this status to them. The Board of Immigration Appeals sustained 
the Menons’ appeal and ordered them admitted as non-immigrant visitors 
for three months under $500 bond. Mrs. Menon was unable to post bond, 
so the case was returned to the Board which ordered their deportation. The 
Service notified them of their impending deportation to Turkey.’ Relators 
then filed suit for a declaratory judgment contending that they could not be 
deported to Turkey without having an opportunity to show that this was 
nct an appropriate destination. They sought a temporary restraining order 
and a declaration that a hearing must be held on the matter. As an attack 
on an exclusion order (which this complaint was) can be made only by 
petition for habeas corpus,* the District Court denied relators’ request for 
relief and, then treating the complaint as an application for habeas corpus, 
granted the petition. Following the hearing the District Court held® that 
the Menons were not entitled to status as United Nations dependents as 
_ the Organization had rejected this claim, and that the exclusion order was 


1 Sec. 101(a)(15)(B) of the Immigration and Nationality Act of 1952 as amended 
(& U.S.C. §1101(a)(15)(B)) provides: “The term ‘immigrant’ means every alien except 
ar alien who is within one of the following classes of nonimmigrant aliens—(B) an 
alan . .. having a residence in a foreign country which he has no intention of abandon- 
ing and who is visiting the United States temporazily . . . for pleasure; .. .” 

2 According to §101(a)(15)(G) (iv) of the Act, the classes of non-immigant aliens 
include “officers, or employees of . . . international organizations [recognized by the 
United States pursuant to the International Organizations Immunities Act (59 Stat. 669)], 
and the members of their immediate families; . . .” (8 U.S.C.§1101(a) (15) (G) (iv)). 

8 According to §237(a) of the Act (8 U.S.C. §1227(a)), “[aJny alien .. . arriving 
in the United States who is excluded under this Act, shall be immediately deported to 
tke country whence he came... .” 

4 Sec. 106(b) of the Act (8 U.S.C. §1105(a)(b)) provides: “Notwithstanding the 
provisions of any other law, any alien against whom a final order of exclusion has been 
made heretofore or hereafter under the provisions of section 236 of this Act or com- 
parable provisions of any prior Act may obtain judicial review of such order by habeas 
corpus proceedings and not otherwise.” 

5 248 F.Supp. 261 (S.D.N.Y., 1965) (citation by court). 
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valid but that the relators’ destination should be Switzerland, not Turkey. 
Both parties appealed. The Court of Appeals affirmed the order for exclu- 
sion with Switzerland as the destination. The court ordered that a writ of 
habeas corpus should issue if the government could not successfully deport 
the Menons to Switzerland within ninety days. 

As there was some confusion on the part of relators regarding their status 
as United Nations dependents, a matter which was decided by the District 
Court, Chief Judge Lumbard re-examined this issue. The Menons argued 
that they were entitled to this status as long as Mr. V. P. Menon was em- 
ployed by the United Nations. The court said: 


In essence it appears that the Immigration Service has refused to issue 
the visa because the United Nations has not requested that it do so 
or indicated that it believes the Menons are entitled to G-4 status. 
The United Nations, it may be inferred from the record, has acted 
unfavorably on the Menons’ requests because of the wishes of Mr. V. 
P. Menon. 

It is proper for the United States to refuse to issue a G-4 visa unless 
and until requested to do so by the international organization involved. 
The purpose of the G-4 and related visa categories is to facilitate the 
operations of international organizations in this country. If such an 
organization concludes that the grant of a given G-4 visa is not needed 
to facilitate its operations then there is no reason for this court to re- 
quire the United States to grant such status. The sensible interpreta- 
tion of the G-4 provision is that it does not confer the right to a visa 
by its own terms, but rather only provides a basis for the issuance of 
a visa upon a request or certification by the appropriate international 
organization.® 


The court observed that the phrase, “members of their immediate families,” 
used in the International Organizations Immunities Act of 19457 was spelled 
out in the implementing regulation: 


[C]lose relatives who are members of the immediate family by blood, 
marriage, or adoption, who are not members of some other household, 
and who will reside regularly in the household of the principal alien. 
22 C.F.R. § 41.1 (emphasis added).® 


It was clear from the record, however, that the relators did not meet he 
last requirement of the regulation as they had not lived with Mr. Menon 
since 1956 and as he had not been stationed in the United States since 1963. 

With regard to the issue of the country of destination to which the 
Menons were to be deported, the court noted that an excludable alien could 
be sent only to the country from which he came. The test for determining 
this destination was stated in United States v. Holland-America Line: 


[T]he country from whence an alien comes is that country in which the 
alien has a place of abode and which he leaves with the intention of 
coming ultimately to this country.® 


8 413 F.2d 644 at 650-651. 

7 Sec. 8(a)(3), 59 Stat. 669 (1945) (citation by court). 

8 Quoted by court, 413 F.2d 644 at 651. 

9 931 F.2d 373 at 376 (2d Cir., 1956) (quoted by court, ibid. 652). 
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As the Menons were excluded upon their return to the United States from 
a two-hour visit to Canada and had lived in the United States for six months 
prior to this incident, the Holland-America test could be interpreted so that 
they could be “deported” to the United States. The court ruled out this 
conclusion as the Menons had not established permanent residence in the 
United States, always entering on visitors’ visas, unlike the situation in 
Stazher v. Rosenberg, 216 F.Supp. 511 (S.D. Cal., 1963), in which the ex- 
cludable alien was shown to have resided in the United States for nearly 
fifty years. 

The question was whether Switzerland or Turkey should be the destina- 
tion. The Government argued that Mrs. Menon was a Turkish national who 
hac used a Turkish passport upon the several occasions when she was ad- 
mitted into this country. The Government further argued that the Holland- 
America test should not be used broadly in exclusion cases but that each 
cas2 should be decided on an individual basis. The court held that the 
destination must be Switzerland because it has been the rule of this court 
that an alien will not be deported to a country in which he has never lived, 
as would be the case here with the daughter, or from which he has been 
absent for a long period of time, as would be the case with Mrs. Menon 
who left Turkey in 1949.° It was shown that the Menons had resided in 
Switzerland from 1953 to 1962 and had come to the United States from that 
cotntry. The court was particularly opposed to the Government's line of 
argument which would subsume § 237(a), concerning the destination in 
exclusion cases, to § 243(a),11 concerning the destination in expulsion cases. 
While recognizing that § 237(a) is an “anachronistic relic” dating back to 
the Chinese Exclusion Act of 1882, and the more meaningless because the 
opportunity for judicial review of an exclusion order precludes immediate 
deportation, Chief Judge Lumbard said: 


Despite its evident shortcomings we must apply § 237(a) as written 
until Congress sees fit to change the statute. Indeed, an attempt to 
modify the section through case-by-case adjudication would only com- 
pound the problems arising from the present wording. At least in the . 
vast majority of the cases the country of deportation now can be clearly 
identified under the interpretation of § 237(a) reflected in the Holland- 
American test. Under a more flexible reading of the section, one center- 
ing on the goal of finding a country to which deportation is possible, 
litigation likely would become more frequent in exclusion cases. There 
would be no uniform test under the section to enable aliens to foresee 
in most instances the futility of litigation, and this uncertainty would 
encourage more challenges to immigration orders. 


10 Citing United States ex rel. Mazur v. Commr. of Immigration, 101 F.2d 707 (2d 
Cir., 1939) (11-year absence); United States ex rel. Milanovich o. Murff, 253 F.2d 941, 
94% (2d Cir., 1958)(13-year absence). Ibid. 653. 

z Sec. 243(a)(8 U.S.C. §1253{a) provides: “The deportation of an alien in the 
United States provided for in this Act, or any other Act or treaty, shall be directed by 
the Attorney General to a country promptly designated by the alien if that country is 
willing to accept him into its territory, unless the Attorney General, in his discretion, 
corcludes that deportation to such country would be prejudicial to the interests of the 
United States.” The section provides the Attorney General with a number of altemative 
destinations if the country of the alien’s choice refuses to admit him. 
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We, therefore, adhere to the Holland-American interpretation of the 
“country whence he came” language in § 237(a). Under this interpre- 
tation it is irrelevant whether or not Switzerland will admit the Menons 
upon their deportation from this country fer § 237(a), unlike § 243(a), 
does not require the consent of the country to which deportation is 
ordered. See United States ex rel. Tom We Shung v. Muri, 176 
F.Supp. 253, 257-258 (S.D.N.Y.1959), affd United States ex rel. We 
Shung v. Esperdy, 274 F.2d 667 (2d Cir. 1960)(per curiam). This 
being so, the application of § 237(a) results in the deportation of the 
Menons being proper only to Switzerland: there they last maintained 
a place of abode outside of the United States, and there they formed 
the intention of coming to this country.... The government having 
chosen to proceed against the Menons under.the laws relating to ex- 
clusion, may not in this proceeding shift to the statutes dealing with 
expulsion for the purposes of securing deportation.*? 


Jurisdiction—aliens—expulsion—alien’s choice of destination—choice 
made in bad faith—recognition of governments—Government of Rho- 
desia 


Necar Cur Lam v, Esperpy. 411 F.2d 310. 
U. S. Court of Appeals, 2d Cir., June 4, 1969. 


Plaintiff, a national of the Republic of China on Taiwan and a deportable 
alien crewman, brought an action for a declaratory judgment invalidating 
an order of the Immigration and Naturalization Service deporting him to 
Hong Kong, his place of last residence, instead of Rhodesia, his country of 
choice. He contended that by directing an inquiry to the United Kingdom 
as to his admissibility to Rhodesia rather than to the Jan Smith government 
of Rhodesia, which is not recognized by the United States, the Attorney 
General had deprived plaintiff of his choice of destination as provided by 
law.1 Both the United Kingdom, acting for Rhodesia, and the Republic of 
China denied him admission. The District Court, relying upon the opinion 
in Shyu Jeng Shyong v. Esperdy, 294 F. Supp. 355 (S.D.N.Y., 1969),? 
granted the cross-motion of the Service and dismissed the complaint. The 
Court of Appeals affirmed in a per curiam opinion. 

The Court of Appeals, noting that thirteen similar cases involving Chinese 
crewmen are pending in the New York district cf the Service, said: 


We take this occasion, moreover, to suggest that Special Inqui 
Officers, acting in accordance with Section 242(b), 8 U.S.C. § 1252(b) 
(1964), should decline to accept an alien’s designation of a country 


12 413 F.2d 644 at 654. 

1 Sec. 243(a) of the Immigration and Nationality Act cf 1952 as amended (8 U.S.C, 
§1253(a)) provides: “The deportation of an alien in the United States provided for in 
this Act, or any other Act or treaty, shall be directed by the Attorney General to a 
country promptly designated by the alien if that country is willing to accept him into 
its territory, unless the Attorney General, in his discretion, concludes that deportation 
to such country would be prejudicial to the interests of the United States.” The section 
provides the Attorney General with a number of alternative destinations if the country 
of the alien’s choice refuses to admit him. 

2 Digested in 63 A.J.LL. 828 (1969). 
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as his choice for deportation, under the first step provided for in 
Section 243(a), if the officer finds that such designation is not made 
in good faith but solely for the purpose of delay in effecting deporta- 
tion, of which the instant case is a striking illustration.® 


Aliens—State discrimination on basis of alienage—municipal legislation 
in conflict with Federal power to regulate immigration and naturaliza- 
tion—the law of California 


Purpy & FITZPATRICK V. STATE or CALIFORNIA. 79 Cal. Rptr. 77, 456 
Pac.2d 645. 
Supreme Court of California, July 1, 1969. 


The plaintiffs, contractors for various State public works projects, brought 
actions to declare Section 1850 of the California Labor Code unconstitu- 
tional and to recover penalties levied against them by the State for alleged 
violations of this section. Section 1850 provides: 


No contractor or subcontractor or agent or representative thereof shall 
knowingly employ or cause or allow to be employed on public work 
any alien, except in cases cf extraordinary emergency caused by fire, 
flood, or danger to life or property, or except on work upon public 
military or naval defenses or works in time of war. 


The Superior Court of San Diego County, without opinion, granted plain- 
tiffs’ motions for summary judgment and awarded them damages in the 
amount of the penalties, together with interest and costs. Because of the 
significance of these cases to the State, they were consolidated and, upon 
application of the Division of Labor Law Enforcement, brought on appeal 
directly to the California Supreme Court. The Supreme Court affirmed the 
judgments below as far as they held that Section 1850 encroached upon 
Article I, § 8(4) of the United States Constitution and violated the equal 
protection clause of the Fourteenth Amendment. The Supreme Court re- 
versed the judgment awarding damages to one plaintiff against the Division 
of Labor Law Enforcement and the State Treasurer, affirmed the recovery 
ir. damages awarded the other plaintiff against the Division of Highways, 
but reversed as to a money judgment imposed against the Division of Labor 
Law Enforcement on behalf of this plaintiff. 

Holding that Section 1850 encroached upon Congressional power to im- 
plement its control over immigration by regulating the use of foreign labor 
within the country, Justice Tobriner said: 


Congress possesses the exclusive right to regulate immigration and 
naturalization. (Fong Yue Ting v. United States (1893) 149 U. S. 698, 
13 S.Ct. 1016, 37 L.Ed. 905; U. S. Const., art. I, § 8, cl. 4.) State laws 
which substantially encroach upon the exercise of this power cannot 
stand. 

Courts have invalidated three types of state laws as infringements 
upon the competence of Congress to act in this area: (1) A state may 


3 411 F.2d 310 at 311. 
1 Quoted by court, 456 Pac.2d 645 at 647, note 1. Other footnotes by court omitted. 
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not attempt to regulate or control immigration as such. (Henderson v. 
Mayor of City of New York... 92 U. S. 259, 23 L.Ed. 543.) (2) A 
state law which burdens the general ccngressional power to admit 
aliens cannot be upheld. (Truax v. Raich... 239 U. S. 33, 36 S.Ct. 
7.) (3) When the Congress has enacted a comprehensive scheme for 
the regulation of a particular aspect of immigration and naturalization, 
a state law may not stand “as an obstacle to the accomplishment and 
execution of the full purposes and objectives of Congress.” (Hines v. 
Davidowitz .. . 312 U. S. 52, 67, 61 S.Ct. 399, 404.) ... 

Labor Code section 1850 does not purport to regulate or control 
immigration as such. To some extent, however, section 1850 deters 
immigration and the subsequent entry of otherwise lawfully admitted 
aliens into California because it deprives them of the right to work 
upon public works. The United States Supreme Court, in Truax v. 
Raich, supra, 239 U. S. 33, 36 S.Ct. 7, held that an Arizona law, which 
effectively deterred interstate migration cf aliens by imposing a sub- 
stantial limitation upon employment oppartunities, interfered with the 
power of the federal government to admit such persons to this country 
under acts of Congress. Nevertheless, that court has upheld state laws 
applying exclusively to its alien inhabitants as a class when the state 
seeks to protect an existent “special public interest” and when the state 
law generates merely an “incidental effect” on immigration. Regard- 
less of whether section 1850 promotes a “special public interest” of 
this state, we have concluded that the section must fail because it 
encroaches upon, and interferes with, a comprehensive regulatory 
scheme enacted by Congress in the exercise of its exclusive power over 
immigration.” 


The court pointed out that the Immigration and Nationality Act of 1952, 
as amended (8 U.S.C. § 1101 et seq.), contains extensive provisions govern- 
ing the admission of aliens for purposes of employment as skilled or un- 
skilled labor where labor shortages exist in this country or for service in 
fields in which special professional training or unusual capacity in science 
or art is needed and cannot otherwise be supplied here. 


Section 1850 deters, if not effectively prevents, the entry or immigration 
of certain aliens who federal officers have determined, or might deter- 
mine, possess a trade or skills which would enable them to contribute 
to the general welfare of the nation. To sustain section 1850 is to place 
a roadblock in the way of federal decision-makers and to sanction the 
frustration of a valid congressional purpose.’ 


Justice Tobriner also held that Section 1850 violated the equal protection 
clause of the Fourteenth Amendment. He said: 


Labor Code section 1850 discriminates on the basis of alienage, and 
such classification invokes a strict standard of review. Moreover, the 
state may not arbitrarily foreclose to any person the right to pursue an 
otherwise lawful occupation. Any limitation on the opportunity for 
employment impedes the achievement of economic security, which is 
essential for the pursuant of life, liberty and happiness; courts sustain 
such limitations only after careful scrutiny. Finally, a special mandate 
compels us to guard the interests of aliens: “[P]rejudice against discrete 


2 Ibid. 649-650. 
8 Ibid. 653, 
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and insular minorities may be a special condition, which tends seriously 
to curtail the operation of those political processes ordinarily to be 
relied upon to protect minorities, and which may call for a correspond- 
ingly more searching judicial inquiry.” (United States v. Carolene 
Prod. Co. (1938) 304 U. S. 144, 153 & fn. 4, 58 S.Ct. 778, 784, 82 L.Ed. 
1234.) We note that particular alien groups and aliens in general have 
suffered from such prejudice. Even without such prejudice, aliens in 
California, denied the right to vote, lack the most basic means of de- 
fending themselves in the political processes. Under such circum- 
stances, courts should approach discriminatory legislation with special 
solicitude, 

Labor Code section 1850 arbitrarily discriminates by classifying 
persons without relation to any permissible purpose of that section. 
Section 1850 allegedly seeks to promote the establishment of acceptable 
wages and working conditions in the contract construction industry. 
Although this objective constitutes a legitimate state interest, its statu- 
tory articulation cannot discriminate arbitrarily or otherwise classify 
persons without relation to the objective of the enactment. The fact 
of alienage bears no relationship either to the suitability of those who 
work upon public projects or to the need of the laborer for such em- 
ployment. Indeed, defendant has asserted no intrinsic differences be- 
tween the alien and the citizen which would render the latter the more 
proper subject for the employment advantages bestowed by the section. 
The classification does not reasonably relate to the permissible legisla- 
tive ores the protection of the labor market in the contract construc- 
tion Held.* 


To the defendant’s argument that the State was necessarily empowered to 
discriminate against aliens in order to protect the interests of its citizens in 
the disbursement of public funds, the court replied: 


First, since aliens support the State of California with their tax dollars, 
any preference in the disbursement of public funds which excludes 
aliens appears manifestly unfair. Second, section 1850 prevents aliens 
from receiving the federal funds which largely support the construction 
of our highways and other projects; the state can urge no claim to a 
“proprietary interest” in such federal funds. Finally, any classification 
which treats all aliens as undeserving and all United States citizens as 
deserving rests upon a very questionable basis. The citizen may be a 
newcomer to the state who has little “stake” in the community; the 
alien may be a resident who has lived in California for a lengthy period, 
paid taxes, served in our armed forces, demonstrated his worth as a con- 
structive human being, and contributed much to the growth and 
development of the state.’ 


In the opinion of the court, the proposition that the State is not restricted 
by the equal protection clause in regard to the regulation of conditions of 
public employment, a proposition which was upheld by the California 
Supreme Court in City of Pasadena v. Charleville è and by the United States 
Supreme Court in Heim v. McCall,’ is no longer valid, given recent develop- 
ments in the law respecting this clause. The State must conform to the 
Fcurteenth Amendment in regulating public employment. 


+ Ibid. 654-655. 

5 Ibid. 656. 

3915 Cal. 384, 10 Pac.2d 745 (citation by court). 
? 239 U.S. 175, 36 S.Ct. 78 (citation by court). 
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With regard to the judgments of damages awarded to plaintiffs for the 
penalties which had been assessed against them by the State for alleged 
violations of Section 1850, the court held that recovery could be had only 
against the agency which had awarded the contract. 


Extradition—Canal Zone to Panama—extredition of nationals—opera- 
tion and enforcement of treaties—supersession of treaty—1903 
Isthmian Canal Convention between United States and Panama— 
1904 Extradition Treaty between United States and Panama 


SAYNE V. SpxptEyY. 418 F.2d 679. 
U. S. Court of Appeals, 5th Cir., November 10, 1969. 


Panama requested the extradition from the Cenal Zone of Billy G. Sayne, 
a lance corporal in the United States Marine Corps, on a charge of armed 
robbery. After the Governor of the Canal Zone ordered Sayne to be held 
for surrender to Panamanian authorities, the accused sought a petition for 
habeas corpus. At the hearing, both the identity of the accused and the 
charge against him were established in terms of Article XVI of the 1903 
Isthmian Canal Convention between the United States and Panama? and 
of an executive order issued by the Governor of the Canal Zone in 1906, 
implementing said article? The District Court then dismissed the petition 
and ordered the accused held pending appeal. The Court of Appeals 
affirmed. 

It was argued on behalf of Sayne that extradition could not be had under 
Article XVI of the 1903 Treaty as that provision had been superseded by the 
Extradition Treaty with Panama of 1904.5 As the 1904 Treaty provided 
that “[nJeither of the contracting parties shall be bound to deliver up its 
own citizens or subjects under the stipulations cf this Treaty,” * and as the 
Supreme Court had held with regard to a similar provision in the Extradi- 
tion Treaty with France that it did not grant a power of extradition to the 
President,’ it followed that the accused could not be extradited to Panama. 
District Judge Krentzman, speaking for the Court of Appeals, rejected this 
line of argument: 


First: Article XVI is concerned only with special cases of extradition 
between the two countries, viz. extradition from the Canal Zone to 
Panama and vice versa. The 1904 Treaty, on the other hand, has to 
do with extradition in general between the two countries, and makes no 
mention of the Canal Zone. In addition, unlike most extradition 
arrangements, which are limited to certain listed offenses, the provisions 


* Digested from advance sheets of the Opinion made available by William S. Kenney, 
Esa. 
138 Stat. 2234; 3 A.J.LL. Supp. 130 (1909). 
2 This order was incorporated into 6 Canal Zone Code §§5081-5092. 
334 Stat. 2851. 
4 Art. V, ibid. 2855 (quoted by court, emphasis by court, Opinion, p. 5). Footnotes 
by court omitted. 

5 Valentine v. United States ex rel. Neidecker, 299 U.S. 5, 81 L.Ed. 5, 57 S.Ct. 100 
(1936), 31 A.J.LL. 134 (1937), cited by court, Opinion, p. 6, note 9. 
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applicable to the Canal Zone extend to all crimes against the laws of 
Panama. The reason is simple. The Canal Zone cuts a swath ten 
miles wide through the middle of Panama. Residents of the Canal 
Zone and Panama move freely across unguarded borders. In negotiat- 
ing for the Panama Canal, the two concerned nations recognized that 
they were creating a unique area. Relations between the Zone and 
the Republic of Panama would be different from the usual relationships 
between two foreign countries because of the geographical location 
of the Zone. There was, therefore, a necessity for special treatment of 
extradition from the Canal Zone, as distinguished from the United 
States proper; as a consequence, the 1903 Treaty envisions the former 
situation, the 1904 Treaty the latter. 


Second: Section 4981 of Title 6 of the Canal Zone Code is as follows: 
“All laws and treaties relating to the extradition of persons accused 
of crimes in force in the United States, to the extent that they are 
not in conflict with or superseded by any special treaty entered into 
between the United States and the Republic of Panama with re- 
spect to the Canal Zone, and all laws relating to the rendition of 
fugitives from justice as between the several States and Territories 
of the United States, shall extend to and be considered in force in 
the Canal Zone, and for such purposes the Canal Zone shall be 
considered and treated as an organized Territory of the United 
States.” 76A Stat. 547. 


The italicized phrase, by clear implication, refers to Article XVI of the 
1903 Treaty, thus demonstrating [that] the Treaty is still in force and 
that it is a special arrangement between the two countries regarding 
extradition from the Canal Zone to Panama. Any other interpretation 
renders the phrase superfluous or incomprehensible. 


Third: The Assistant Legal Advisor for Treaty Affairs of the State 
Department has advised the District Court that Article XVI of the 1903 
Treaty is still in effect. Because we recognize that the conduct of 
foreign affairs is a political, not a judicial function, such advice, while 
not conclusive on this Court, is entitled to great weight and importance. 
Terlinden v. Ames, 184 U. S. 270, 46 L.Ed. 534, 22 S.Ct. 484 (1902). 
It is the general rule that the courts will accord great, but not binding, 
weight to a determination by the Executive Department that a treaty 
is terminated, at least when private rights are involved. Ivancevic v. 
Artukovic, 211 F.2d 565, 574 (9 Cir. 1954), cert. den. 348 U. S. 818, 
99 L.Ed. 645, 75 S.Ct. 28, reh. den. 348 U. S. 889, 99 L.Ed. 698, 75 S.Ct. 
202. We find the Executive's letter in this matter highly persuasive 
and, in conjunction with our other reasons, sufficient to hold that 
Article XVI of the 1903 Treaty is now in effect and controlling.® 


The appellant also contended that a determination by the Governor of the 
Canal Zone that he should be extradited deprived him of his constitutional 
right to due process of law. According to 6 Canal Zone Code §§5081-5092, 
n application for the extradition of a fugitive from the Canal Zone to 
Panama is made to the Governor, who is authorized to grant such applica- 


6 Opinion, pp. 6-9. 
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tion if he is satisfied that the identity of the accused has been established 
and that there are grounds for the request. Extradition is at the discretion 
of the Governor. The appellant argued that according to the United States 
extradition law, 18 U.S.C, §3184,7 he had a right to a hearing before a 
judicial officer. Holding that 6 Canal Zone Code §§5081-5092 did not 
violate the due process clause of the Constitution, Judge Krentzman said: 


Thus, almost all international extraditions tv the United States includ- 
ing those from the Canal Zone to any country other than Panama, are 
preceded by a hearing before a judicial officer. Only in the unique 
fact situation involved here—an extradition from the Canal Zone to 
Panama—is a hearing not furnished by statute... . 

In the framework of the special relationskip between the Republic of 
Panama and the Canal Zone we think the long established procedure 
applicable to this case under the treaty and statutory provisions cannot 
be deemed invalid under the Constitution. They provide for the 
determination by the Chief Executive of the Canal Zone that the crime 
charged was committed and that the person to be extradited com- 
mitted it. This determination is subject to judicial review by habeas 
corpus in the United States District Court which may fully inquire 
into the evidentiary basis for the extradition order of the Governor. 
Thus, an individual’s constitutional rights are protected when he is 
given an opportunity to seek judicial review of the administrative de- 
termination. A judicial review is guaranteed although no provision 
is made in the Canal Zone Code. Every individual, including those 
under an extradition order, can challenge the legality of his custody 
by petitioning for a writ of habeas corpus. The important thing is 
not when, but whether one can invoke the protection of the courts to 
insure conformity with the treaty and statutes. As amply demon- 
strated by events in the instant case, this procedure adequately pro- 
tects the accused. Petitioner has had a complete judicial hearing on 
all issues that would have been pertinent to extradition proceedings 
pursuant to 18 U.S.C.A. §3184. In our view, the Constitution requires 
no more.’ 


718 U.S.C. §3184 provides: “Whenever there is a treaty or convention for extradition 
between the United States and any foreign government, any justice or judge of the 
United States, or any magistrate authorized so to do by a court of the United States, or 
any judge of a court of record of general jurisdiction of any State, may, upon complaint 
made under oath, charging any person found within his jurisdiction, with having com- 
mitted within the jurisdiction of any such foreign government any of the crimes provided 
for by such treaty or convention, issue his warrant for the apprehension of the person 
so charged, that he may be brought before such justice, judge, or magistrate, to the end 
that the evidence of criminality may be heard and considered. If, on such hearing, he 
deems the evidence sufficient to sustain the charge uncer the provisions of the proper 
treaty or convention, he shall certify the same, together with a copy of all the testimony 
taken before him, to the Secretary of State, that a warrant may issue upon the requisi- 
tion of the proper authorities of such foreign government, for the surrender of such 
person, according to the stipulations of the treaty or convention; and he shall issue his 
warrant for the commitment of the person so charged to the proper jail, there to remain 
until such surrender shall be made.” {Quoted by court, pp. 10-11.) 

8 Opinion, pp. 11, 14~15, 
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Aliens—definition of treaty trader status—Treaty of Friendship, Com- 
merce, and Navigation with Japan, 1953 


Tokyo Sanser (New Yorx), Inc. v. Espervy. 298 F.Supp. 945. 
U. S. District Court, Southern District, New York, April 9, 1969. 


Plaintiff, a subsidiary of a Japanese corporation, sells radios, phonographs, 
tape recorders, and other electronic equipment of Japanese manufacture. 
P_aintiff, which has treaty trader status, sought the reversal or modification 
of a decision by the District Director of the Immigration and Naturalization 
Service denying the applicaticn of Jiro Takizawa and two other employees, 
all Japanese nationals, for classification as “non-immigrant alien” in the 
category of “treaty trader.” (Immigration and Nationality Act of 1952 as 
amended, §101 (2)(15)(E)(i), 8 U.S.C, §1101 (a)(15)(E)(i).)? Admis- 
sion of Japanese nationals in such a category accorded with the terms of 
Articles I, VII, VIII, and XXI of the Treaty of Friendship, Commerce, and 
Navigation with Japan of 1953.2. The Regicnal Commissioner of the Service 
affirmed the District Directors decision. Defendant moved for dismissal 
of the complaint. The District Court granted defendant’s motion. 

The court observed that Takizawa had been admitted into the United 
States twice in the category of treaty investor and had then applied for a 
change to the. status of treaty trader on the ground that he had been 
wrongly classified as treaty investor. It was shown that he did not engage 
ir supervisory or executive work for Tokyo Sansei but rather served as a 
technician or repairman and that he had had one year of technical training 
beyond high school. Judge Frankel said: 


It seems evident without long discussion that the ruling by the 
Service against Takizawa is rational, entirely within the range of allow- 
able judgment, and in no remote sense arbitrary or capricious. As 
Takizawa’s counsel recognized in her appeal to the Regional Commis- 
sioner, the burden was to show at least that he possessed skills enabling 
him to perform tasks which cannot “be done by local . . . repairmen 
and technicians. . . .” And even had he shown that, there would have 
been a further, and serious, question whether nobody entitled to per- 
manent residence in the United States could have been trained to take 
over the duties Takizawa was sent here to perform as a “nonimmigrant” 
for an estimated two years. The application failed in both respects. 
As Judge McLean said of another applicant in an analogous case, 


28 U.S.C. §1101(a)(15) provices: “The term ‘immigrant’ means every alien except 
an alien who is within one of the following classes of nonimmigrant aliens— 

(E) an alien entitled to enter the United States under and in pursuance of the pro- 
visions of a treaty of commerce and navigation between the United States and the 
fcreign state of which he is a national... (i) solely to carry on substantial trade, 
principally between the United States and the foreign state of which he is a national; or 
(=) solely to develop and direct the operations of an enterprise in which he has invested, 
or of an enterprise in which he is actively in the process of investing, a substantial 
amount of capital... .” (Quoted by court, 298 F.Supp. 945 at 946.) 

2 T.1A.8., No. 2863; 206 U.N. Treaty Series 143. 
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Takizawa’s “special skills are not special enough, and no one individual 
who possesses these limited skills is essential enough.” Nippon Ex- 
press... 261 F.Supp. at 565.5 


Jurisdiction—constitutional limitations on court-martial jurisdiction not 
applicable to courts-martial held abrocd—Status of Forces Agree- 
ment between United States and Republic of the Philippines 


Unrrep States v. Keaton. 19 U.S.C.M.A., 41 C.M.R. 
U. S, Court of Military Appeals, November 14, 1969 * 


Appellant, a member of the United States armed forces stationed in the 
Republic of the Philippines, was charged with attacking another serviceman 
and was convicted by general court-martial of assault with intent to commit 
murder. He was sentenced to a dishonorable discharge, imprisonment at 
hard labor for eight years, forfeiture of $7200 in pay, and reduction in rank. 
On appeal the conviction and sentence were affirmed by the board of 
review. Appeal was then taken to the Court of Military Appeals on the 
ground that the proceedings of the general court-martial had not con- 
formed to the constitutional limitations upon court-martial jurisdiction 
enunciated by the United States Supreme Court in O’Callahan v. Parker. 
Affirming the decision below, the Court of Military Appeals held that the 
rule of O’Callahan did not apply to courts-martial held outside the terri- 
torial limits of the United States. 

“The Court first noted that the all-pervading factor underlying the 
O’Callahan decision is contained in the following statement by the Supreme 
Court: 


[W]e see no way of saving to servicemen and servicewomen in any 
case the benefits of indictment and of trial by jury, if we conclude that 
this petitioner was properly tried by court martial. [Emphasis sup- 
plied by the court.] 


In short, O'Callahan holds that since in a military trial an accused is not 
accorded the constitutional benefits of indictment and trial by jury, a court- 
martial is without jurisdiction to proceed if the offense, though proscribed 
by the Uniform Code of Military Justice is not ‘service connected.’ Essen- 
tial to this holding is the fact that the crime must be cognizable in the civil 
courts of the United States, either State or Federal, and that such courts be 
open and functioning. 

“Citing Reid v. Covert, 354 U. S. 1 (1957),? the Court noted that because 
accused's offense occurred in a friendly foreign country, constitutional prin- 
ciples were applicable. 


8298 F.Supp. 945 at 950-951. Nippon Express U. S. A., Inc. v. Esperdy, 261 
F.Supp. 561 (S.D.N.Y., 1966); 61 A.J.1.L. 815 (19673. 

° Digested from Judge Advocate Legal Service, Department of the Army Pamphlet 
27-69-29 (Dec. 4, 1969), made available by Richard R. Baxter, Esq. 

2395 U.S. 258 (1969) cited by court. 2 Digested in 51 A.J.I.L. 783 (1957). 
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“In this case there was in effect, at the time of trial, a treaty between 
the United States and the Government of the Philippines respecting the 
exercise of jurisdiction in criminal matters.? This treaty granted to military 
authorities of the United States the right to hold courts-martial in the 
Republic of the Philippines in certain instances. The treaty provided for 
concurrent jurisdiction over United States servicemen insofar as a particular 
offense was proscribed by the Jaws of both countries. Primary jurisdiction, 
however, was vested in the Philippine courts for all offenses by servicemen 
except for certain specifically enumerated crimes. Waiver, by either govern- 
ment, of the right to primary jurisdiction was also provided. While nothing 
was said in the treaty about indictment and trial by jury, the Court found 
this matter to be unimportant for ‘the Constitution of the United States 
applies only to trials by State or Federal courts of the United States.’ 

“Under the terms of the treaty, inasmuch as the offense charged against 
accused was proscribed by article 134 of the Code, and since his victim 
was another serviceman, military authorities of the United States had the 
primary right to exercise jurisdiction in this case. The Court then noted 
thet a majority of the Court has held that an offense by one serviceman 
against another is ‘service connected’ regardless of where or under what 
circumstances the offense was committed. United States v. Nichols, 19 
U.S.C.M.A—, 41 C.M.R.—(1969, digested 69-16 JALS 2), and cases cited 
therein. For the purpose of this opinion, the Court stated that it could 
leave the matter there. However, in the light of the provision in the treaty 
by which the Philippine Government could waive its primary right to 
exercise jurisdiction over offenses which were clearly not ‘service connected,’ 
the question arose, and the Court determined to decide the issue of whether 
ar: accused is entitled, in those instances, to the benefits of indictment and 
trial by jury. 

“The Court queried: ‘If, under the Constitution, a serviceman who com- 
mits a non-service-connected offense abroad is entitled to the benefits of 
indictment and trial by jury, how can these benefits be afforded him?’ The 
Court noted that the constitutional protections of this nature are available 
only through the civil courts of the United States and only military courts 
are authorized to function within the Republic of the Philippines. Since 
there are no Article III courts established in the Philippines, the only 
alternative would seem to be to return an accused to the United States 
fcr trial. While it is constitutionally permissible to try United States 
citizens for crimes committed abroad, the number and kind of offenses in 
which such action can be taken is limited, inasmuch as the authority of 
Congress to legislate for trials in Article III courts extends only to those 
matters relating to the exercise of a power granted as to some matter within 
the jurisdiction of the United States. Congressional authority to provide 
for trial of service personnel by court-martial, however, stems from Article I, 
and insofar as the Court was aware, venue does not lie in Article III courts 
for those offenses proscribed in the Uniform Code which are not, at the 

3 Agreement conceming Military Bases, 1947, 61 Stat. 4019, 43 U.N. Treaty Series 


271; Agreement relating to the Revision of Art. XIII of the Military Base Agreement, 
1347, as amended, on Criminal Jurisdiction Arrangements, 1965, T.I.A.S., No. 5851. 
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same time, violations of the laws enacted under the authority of Article II. 
It would appear then that there are a large number of Code offenses which 
could be committed by a serviceman overseas for which he could not be 
returned to the United States for trial, nor be given the benefits of indict- 
ment and trial by jury, the main thrust of O’Callahen, for the simple reason 
that the offenses are not cognizable in any civil court of the United States. 

“The Court of Military Appeals, however, did not believe that the 
Supreme Court, in O’Callahan, intended such a result. The Court stated: 


[I]t seems clear that foreign trial by court-martial of all offenses under 
the Code committed abroad, including those which could be tried 
by Article III courts if committed in this country, is a valid exercise 
of constitutional authority.” 4 


Jurisdiction—constitutional limitations on court-martial jurisdiction not 
applicable to courts-martial held abroad—NATO Status of Forces 
Agreement, 1951 


Unirep States v. Easter. 19 U.S.C.M.A., 41 C.M.R. 
U. S. Court of Military Appeals, November 14, 1969. 


This case, which was decided on the same day as United States v. Keaton,* 
also concerned the question of whether the constitutional limitations on 
court-martial jurisdiction laid down by the Supreme Court in O’Callahan v. 
Parker, 395 U. S. 258 (1969), applied to a court-martial conducted abroad. 
The accused was tried by general court-martial in the Federal Republic of 
Germany for an offense which had taken place in the civilian community 
and for which German authorities waived jurisdiction under the terms of 
the NATO Status of Forces Agreement of 1951.2 Conviction of the accused 
was affirmed by the board of review. The Court of Military Appeals con- 
curred on the basis of its decision in United Stctes v. Keaton. 


Treaties—telation to municipal law—enforcement of foreign arbitral 
award under treaty terms—Treaty of Friendship, Commerce and 
Navigation, 1954, with Federal Republic of Germany 


Von ENGELBRECHTEN V. GALVANONI & Nevy Bros., Inc. 300 N.Y.S.2d 
239. 

Civil Court of City of New York, New York County, Trial Term, April 
30, 1969. 


Plaintiff, a national of the Federal Republic of Germany, sought a judg- 
ment for the enforcement of an award in the amount of $8,814.17 with 


4 Opinion by Judge Ferguson, Department of the Army Pamphlet 27-69-29 (Dec. 4, 
1969), 2-4, emphases supplied in report. 

* Digested from Judge Advocate Legal Service, Department of the Army Pamphlet 
27-69-29 (Dec. 4, 1969), made available by Richard R. Baxter, Esq. 

1 Department of the Army Pamphlet 27-69-29 (Dec. <, 1969), 2; above, p. 431. 

2199 U.N. Treaty Series 67. 

3 Department of the Army Pamphlet 27-69-29 (Dec. 4, 1969), 4. 
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interest which had been made in his favor by the Court of Arbitration of 
Hamburg. He relied upon Article VI(2) of the Treaty of Friendship, Com- 
merce and Navigation of 1954+ which provides that arbitral awards “which 
are “inal and enforceable under the laws of the place where rendered, shall 
be deemed conclusive in... the courts of ... either party ... except - 
where found contrary to good public morals or policy.”? The defendant 
argued that as no German court had certified the award for execution in 
Germany, it did not qualify as “conclusive” within the terms of the treaty 
and so was not enforceable in New York. Defendant also filed a counter- 
claim alleging breach of contract by the plaintiff. The Civil Court entered 
judgment for plaintiff but stayed execution for 60 days pending expiration 
of cefendant’s right to contest the award before German courts, and dis- 
missed the counterclaim as heving been disposed of by the Court of 
Arbitration and hence not relitigable here. 


Judge Stecher said: 


It is conceded that the award has never been certified for execution. 
As a consequence, alleges the defendant, it may be “final” but it is 
“unenforceable” in Germany and under the Treaty, is not “conclusive” 
in this jurisdiction. This ergument, however, is based on the faulty 
assumption that the Treaty supplants our common law. It does no 
such thing. 

A treaty is “the supreme Law of the Land; and the Judges in every 
State shall be bound thereby, any Thing in the Constitution or Laws of 
any State to the contrary notwithstanding,’ ot S. Constitution, Art. VI, 
cl. 2); but treaties with foreign nations “will be carefully construed so 
as not to derogate from the authority and jurisdiction of the States of 
this nation unless clearly necessary to effectuate the national policy” 
(United States v. Pink, 315 U. S. 203, 230, 62 S.Ct. 552, 565, 86 L.Ed. 
796). The Federal Government will not be presumed to have abridged 
by treaty the autonomy of state courts in proceedings affecting private 
property unless the language of the treaty plainly expresses it or neces- 
sarily implies it (In re: Ghio’s Estate, Rocca v. Thompson, 157 Cal. 552, 
108 P. 516, 37 L.B.A., N.S., 549, affd 223 U. S. 317, 32 S.Ct. 207, 56 
L.Ed. 453). The effect of a treaty is thus akin to the effect of a 
statute on pre-existing remedies. 


“A statute in the affirmative, without any negative expressed or im- 
plied, takes away no pre-existing rights or remedies; as a general 
rule, it operates merely to furnish en additional remedy for the 
enforcement of a right... . The affirmative statute is merely declara- 
tory and does not repeal the common law relating to the subject; on 
the contrary the two rules coexist.” (Schuster v. City of New York, 
5 N.Y.2d 75, 85, 180 N.Y.S.2d 265, 273, 154 N.E.2d 534, 540). 


The treaty in question does not prohibit the recognition of the deci- 
sion of any tribunal. It mandates the recognition and enforcement of 
awards “which are final and enforceable under the laws of the place 
where rendered” (subject to the limitations above set forth). If our 
courts have heretofore extended broader recognition to foreign ad- 
judications than required by the treaty, that recognition has not been 
abridged by the treaty. 


1T.LA.S., No. 3593; 273 U.N. Treaty Series 3. 
2 Quoted by court, emphasis by court, 300 N.Y.S.2d 289 at 241. 
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It is the law of this state that a foreign award of arbitrators will 
support a domestic action at law (Gilbert v. Burnstein, 255 N.Y. 348, 
174 N.E. 706) just as if it were a foreign judgment (Coudenhove- 
Kalergi v. Dieterle, 36 N.Y.S.2d 313, N.O.R.). 


“It is the settled law of this state that a foreign judgment is con- 
clusive upon the merits. It can be impeached only by proof that the 
court in which it was rendered had not jurisdiction of the subject- 
matter of the action, or of the person of the defendant, or that it was 

procured by means of fraud.” (Dunstan v. Higgins, 138 N.Y. 70, 74, 

33 N.E. 729, 730, 20 L.R.A. 668). 

As noted above such has not been proved, and the contrary appears 
to be the case. 

It does not appear that the defendant has had other than “the benefit 
of such rules and regulations as have been adopted or are in use for the 
ordinary administration of justice among the citizens (of Germany). 
. . . The presumption is that the rights and liability of the defendant 
have been determined according to the law and procedure of the 
country where the judgment was rendered” (Johnston v. Compagnie 
Generale Transatlantique, 242 N.Y. 381, 385, 152 N.E. 121, 122, 46 
A.L.R. 435, quoting Dunstan v. Higgins, supra).® 


Territorial waters—fisheries zones beyond territorial waters, continental 
shelf-—North Sea Continental Shelf Cases + 


Bonser v. La Macoma. 43 Austl. L.J.R. 275.* 
Australia, High Ct., September 30, 1969. 


[Preliminary Note: The part of the backgrourd of this case which cannot 
be gleaned from the judgment should be briefly outlined. On October 16, 
1967, the Prime Minister of Australia and the Premiers of the six states 
signed an agreement distributing the oil and ges resources of that country’s 
continental shelf.2 It was drafted with the intention of averting the long- 
enduring and complex litigation which has accompanied the United States’ 
distribution of those resources among the Nation and the States. Under 
the Australian system, authority to grant licenses and to administer the 


3 Ibid. 241~242, emphasis by court. 

1{1969] LC.J. Rep. 3. 

* Reported by L. F. E. Goldie, Professor of Law, Loyala University of Los Angeles, 
Visiting Scholar, Columbia University. 

2 Agreement Relating to the Exploration for, and the Exploitation of, the Petroleum 
Resources, and certain other Resources, of the Conticental Shelf of Australia and of 
certain Territories of the Commonwealth and of certain other Submerged Land, signed 
Oct. 16, 1967. The final section, §26, averred that “[t]he Governments acknowledge 
that this Agreement is not intended to create legal relationships justiciable in a Court of 
Law... .” 

This agreement was implemented by a “legislative sckeme,”’ namely, reciprocal legisla- 
tion by the Parliaments of the Commonwealth and the States. The Commonwealth 
enactments were: Petroleum (Submerged Lands) Act, No. 118, 1967; Petroleum (Sub- 
merged Lands) (Royalty) Act, No. 119, 1967; Petroleum (Submerged Lands) (Explora- 
tion Permit Fees) Act. No. 120, 1967; Petroleum (Submerged Lands) (Production 
License Fees) Act, No. 121, 1967; Petroleum (Submerged Lands) (Pipeline License 
Fees) Act, No, 122, 1967; Petroleum (fubmerged Lands) (Registration Fees) Act, No. 
123, 1967; and Petroleum (Ashmore and Cartier Islands) Act, No. 124, 1967. All these 
statutes became law on Nov. 22, 1967. 
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exploration and exploitation of oil and gas resources in that country’s off- 
shore areas, and the larger part of the revenues derived therefrom, fall to 
the States. This arrangement has been criticized in Parliament, in the Press 
and by legal scholars. | 

The defendant was observed fishing some six and a half sea miles from 
` the nearest point on the coast of the Australian State of New South Wales 
(which exercises jurisdiction over fisheries in a three-mile territorial sea) 
with a net smaller than that permitted under Federal legislation. His 
aetense included the arguments that the Federal Parliament could not 
legislate for fisheries conducted more than three miles from the coast or, 
alternatively, that the constitutional power to legislate for “[f]isheries in 
Australian waters beyond territorial limits” * did not authorize the exercise 
of power in the waters where he was observed to be fishing in alleged con- 
oo of the legislation. The Court rejected these contentions as 
ollows: 


Barwick, C. J.: 


I have carefully considered the request of the Commonwealth and of the 
State of New South Wales made through their respective law officers that 
ths Court should not decide the inner limits of the Australian waters which 
fall within the ambit of the constitutional power. But after much con- 
sideration I have concluded that I cannot really dispose of the matter with- 
out doing so.* 


I cannot read the majority decision in Reg. v. Keyn (The Franconia) 
(1876), 2 Ex. D. 63, in any other sense than that at common law the realm 
ended at the edge of the sea and that it did not extend to the bed of the sea, 
ie., to any portion of the earth’s crust adjacent to the realm covered at 
low tide, nor did it extend to the waters which washed the shores. These 
constituted the high seas and events taking place upon them fell within 
the jurisdiction of the Admiral whose jurisdiction in general was not exer- 
cisable in 1788 within the realm except in the main streams of great rivers 
below the bridges: 13 Ric. 2 Stat. 1 c. 5; 15 Ric. 2 c. 3. See also the 
Ojfences at Sea Act, 1536 (28 Hen. 8 c. 15 ss. 1 and 2). Later it was 
extended by the Admiralty Court Act, 1840 (3 & 4 Vict. c. 65) to certain 
events taking place within the counties. Thus it would be seen that the 
territorial limit of the realm was the low water mark. Legislative authority 
exercised in respect of events beyond that mark is on that footing and, in 
my opinion, properly regarded in a precise sense as “extra territorial”. 
However, accretion to the bed of the sea beneath territorial waters creating 
lend above tidal limits has been held to be vested in the Crown. A basis 
for this conclusion is said to be the ownership by the Crown of the bed 
of the sea subjacent to such land: and expressions are used in the cases to 


3 Aust’l. Const. §51(x). 
4 Opinion of Barwick, C.J., at pp. 277-278. 
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which I later refer which treat the entire bed of the sea within three 
nautical miles as vested in the Crown 


I respectfully agree with the conclusion drawn in connexion with the 
seabed and the waters above it adjacent to the Frovince of British Columbia 
by the Supreme Court of Canada in Reference re Ownership of Off-Shore 
Mineral Rights (1968), 65 D.L.R, (2nd.) 353, at pp. 365 and 366-367, and 
with the reasons which were given for that ccnclusion. It is quite clear 
historically, if one examines the descriptions of the territory placed under 
governorship, that the territory of the original colony of New South Wales 
except as to certain islands of the Pacific did nct extend beyond low water 
mark on the eastern coastline of the Continent and of the Island of Tas- 
mania: and that as each of the colonies of Victoria and Queensland were 
severed from it, the territory of those colonies by description also ended at 
low water mark. The same can be said of the other Australian colonies. 
Thus the reasons given in the Canadian case are applicable to the circum- 
stances of those colonies. 

It has recently been decided by the International Court of Justice in the 
North Sea Continental Shelf cases, [1969] I.C.J. Reports, that apart from 
international comity or convention the continental shelf viewed as an exten- 
sion of the land mass of the coastal nation state appertains in the very 
nature of things to that national state. In giving judgment in a case in- 
volving the principles of demarcation of a continental shelf as between two 
coastal national states, the Court said this in relation to the assertion by 
one of the parties of a doctrine of a just and equitable share as a means 
of such delimitation: “19. More important is the fact that the doctrine 
of the just and equitable share appears to be wholly at variance with what 
the Court entertains no doubt is the most fundamental of all the rules of 
law relating to the continental shelf, enshrined in art. 2 of the 1958 Geneva 
Convention, though quite independent of it,—namely that the rights of the 
coastal state in respect of the area of continental shelf that constitutes a 
natural prolongation of its land territory into ard under the sea exist ipso 
facto and ab initio, by virtue of its sovereignty over the Jand, and as an 
extension of it in an exercise of sovereign rights for the purpose of exploring 
the seabed and exploiting its natural resources. In short, there is here an 
inherent right. In order to exercise it, no special legal process has to be 
gone through, nor have any special legal acts to b2 performed. Its existence 
can be declared (and many states have done this) but does not need to be 
constituted. Furthermore, the right does not depend on its being exercised. 
To echo the language of the Geneva Convention, it is ‘exclusive’ in the 
sense that if the coastal state does not choose to explore or exploit the areas 
of shelf appertaining to it, that is its own affair, but no one else may do so 
without its express consent.” This may prove a sounder basis for the claim 


5 Ibid. at p. 278. These cases would appear to be thos2 cited ibid. at p. 279 and are: 
Fitzhardinge (Lord) v. Purcell, [1908] 2 Ch. 139; Lord Advocate v. Clyde Navigation 
Trustees, 19 Rett. 174 (1891); Lord Advocate o. Wemyss, [1900] A.C. 48 (HL.L.); 
Secretary of State for India v. Chelikani Rama Rao, 85 L.J.P.C. 222 (1916). 
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to the bed of the sea than the attempt made in the cases to which I later 
refer which relate the ownership of the bed to considerations which would 
support a claim to jurisdiction over the territorial waters. But, even if one 
accepts the view of the International Court of Justice and concludes that 
the extension beneath the sea of the land mass always appertained to the 
Imperial] Crown, the territory of a British colony is not alienated from the 
Czown by the mere creation of a government for that territory. The 
colonial government’s largest claim could only be to make laws for the 
peace, order and good government of the acżual territory assigned by British 
authority as the territory of the colony. As I have said, it seems to me 
clear that in the case of the Australian colonies the territories were bounded 
by low water mark on the respective coasts. Thus, accepting for present 
purposes this decision of the International Court, internationally the con- 
tinental shelf naturally appertains to a nation as an international person. 
It is, therefor, on the footing of this decision, to the Crown in right of the 
United Kingdom that the natural rights over the seabed surrounding 
Australia originally belonged. These rights were never made available 
to any of the Australian colonies. But, if contrary to that decision of the 
International Court, the continental shelf did not of its very nature belong 
to what was the national state at the time of the creation of the colonies, 
and the rights to it now depend on convention, it is the Commonwealth 
which is the party to the appropriate Convention.® 


I have no doubt that “Australian waters” as envisaged by s. 51 (x) extends 
aż least as far seaward from the Australian coast as the limits of the pro- 
claimed waters. The denotation of Australian waters will not, in my 
opinion, be static and will extend for example as the capacity to exploit 
fisheries yet further afield develops with increased technology. But the 
inner limit of three miles offshore as the Imperial territorial limit as in 1900 
will, in my opinion, remain static, whatever changes may take place in 
administration, understanding, comity and convention.’ 


Krrro, J.: 


The concept [i.e. of Australian waters] at once political and geographical, 
contains the notion that some areas of the sea are, because of their location, 
naturally to be considered objects of exploitation by means of fisheries as 
part of the primary production of Australia and its Territories, so that legisla- 
tion for the regulation of fisheries in those areas, including provisions di- . 
rected to the conservation and development of the resources of fish and other 
products in those areas, extra-territorial though such legislation may be 
called, is germane to the good government of Australia and the Territories. 
The concept does not, of course, enable a precise dividing line to be drawn, 
as On a map, so as to separate waters that are within it from waters that are 
not; but it is nevertheless, in my opinion, the touchstone to apply. It is not 


8è Ibid. at pp. 278-279. 
7 Ibid. at p. 283. 
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a concept which has anything to do with international relations, and there- 
fore its application in a particular instance is not a matter upon which the 
courts should seek or accept the certificate of a Minister. Essentially the 
question in such an instance, being a question of the meaning and applica- 
tion of constitutional and statutory provisions, is for the courts to decide on 
their own responsibility in the exercise of federal judicial power, though the 
fact that the Executive, with all its facilities for the making of fully informed 
assessments of the relevant facts, has made such a proclamation as we have 
here to consider should by no means be put aside as an irrelevant or unim- 
portant circumstance. A case may of course be imagined in which a court 
should hold that waters which the Executive, or even the Parliament itself, 
has treated as “Australian” or as “adjacent” to a Territory (in the sense 
that has been mentioned ) are, as a matter of objective fact, not within these 
descriptions. The waters of the Persian Gulf, for instance, would neces- 
sarily be held incapable of falling within either of the expressions, even if 
the Parliament or the Executive should be found to have indicated a con- 
trary view. But we have not here to consider such a case.® 


Menzirs, J.: 


It was further argued that the waters proclaimed extend too far from the 
coast to fall within the description of Australian waters but I have no doubt 
that the whole of the proclaimed waters are waters adjacent to Australia. 
Australia is an island continent with Africa over 4,000 miles to the west and 
South America over 6,000 miles to the east. In comparison with distances 
of this magnitude a coastal strip of 300 miles is tiny. I have no hesitation 
in regarding it as well within the conception of waters adjacent to Australia 
and its Territories and so within the description of “Australian waters”. It 
matters not, I think, that part of the waters so proclaimed could also be 
properly described as “Indonesian waters” because they are adjacent to 
Indonesia as well as to Australia.® 


WINDEYER, J.: 


+ 6 


However, I do not think that the decision in this case really depends on 
these topics of newly-discovered importance [i.e. the continental shelf]. It 
is not that I do not appreciate that there is a relationship between questions 
of the title to the bed of the ocean and the right to fish ocean waters.” 


+ d 


There is strongly persuasive authority in the Supreme Court of Canada 
that the [Territorial Waters Jurisdiction] Act [1878] ought not to be so read. 
In the course of its judgment in the important case, Reference re Ownership 
of Off-Shore Mineral Rights (1967), 65 D.L.R. (2d) 353, at p. 364, that 


8 Opinion of Kitto, J., at pp. 287-288. 
9 Opinion of Menzies, J., at p. 289. Owen, J., made a similar point. See p. 299. 
10 Opinion of Windeyer, J., at p. 290. 
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Court said: “The Act did no more than deal with what was regarded as a 
gap in the Admiral’s jurisdiction. It did not enlarge the realm of England, 
nor did it purport to deal with the juridical character of British territorial 
waters and the seabed beneath them. We have to take it, therefore, that 
even after the enactment of the Territorial Waters Jurisdiction Act the 
majority opinion in Reg. v. Keyn that the territory of England ends at 
low-water mark was undisturbed.” 


Territorial waters—State or Commonwealth? 


The Canadian Court held that the territorial sea had not become part of 
ths adjacent Province of British Columbia.“ 


+ + 


Assume that a sovereign nation has both imperium and dominium in the 
tecritorial sea which washes its coasts: assume too that this extends to the 
seabed and the subsoil; then in British countries this could, I suppose, be 
called Crown land, to use the expression which in Australia has taken the 
place of the older name, the “waste lands”. But by what process in the law 
hes any part of the seabed cf the open sea below low-water mark ever 
become part of the Crown lands of New South Wales? There seems to me 
to be two reasons for questioning this. One is the narrow, perhaps 
pedantic, questioning of a lawyer looking for a good root of title. The 
other is a matter of broad constitutional principle.” 

I go to a broader ground for the same conclusion. It accords with that 
taken in Canada. It is simply that territorial waters are an adjunct of ter- 
ricorial sovereignty: and that all rights and interests in territorial waters 
arise as an attribute of that sovereignty. Before federation New South 
Wales was not a sovereign polity. It was a British colony, a self-governing 
colony but not a sovereign body. Upon federation it lost some of its 
powers of self-government, because of the assignment to the new polity, 
the Commonwealth, of the capacity to make laws on topics defined by the 
Constitution. Before federation dominium and imperium in the territorial 
sea adjacent to the British colony New South Wales belonged to the British 
Crown as the sovereign of the colonial territory in international law. That 
position was not altered by federation. The former Australian colonies 
bscame States in the new Commonwealth; but of course not sovereign 
States. That term is sometimes heard: but clearly it is wrong: and nothing 
is added to political stature by a false description, which is perhaps the 
result of a supposed analogy, obviously fallacious in law and in historical 
fact, with the States of the United States of America. 


I reject altogether the proposition that the Colony or State of New South 
Wales has or ever had in any strict sense dominium over the adjacent sea 
which was, within the statutory description in the Territorial Waters 
Jurisdiction Act, territorial waters of Her Majesty’s dominions.” 

11 Ibid. at p. 293. 

12 Ibid. 

18 Ibid. at p. 294. 

14 Ibid. 


BOOK REVIEWS AND NOTES 


Leo Gross 
Book Review Editor 


The Relevance of International Law. Edited by Karl Deutsch and Stanley 
Hoffmann. Cambridge, Mass.: Schenkman Publishing Company, 1968. 
pp. viii, 280. Index. $10.00. 


This Festschrift for Professor Leo Gross is a well-deserved tribute to a 
distinguished scholar. The collection of essays is also a valuable contribu- 
tion to the subject—the relevance of internaticnal law. It is, indeed, dis- 
couraging that, in the precarious world in which we live, it is still necessary 
and desirable to reaffirm what should be an obvious proposition. Whatever 
the weaknesses of international law, it is the orly legal system we have for 
dealing with the challenging problems of world order, to say nothing of its 
essential rôle in facilitating a wide variety of more routine international 
relations and transactions. 

All the contributors to this volume are outstanding scholars who share a 
common admiration for the dedication and achievements of Professor Gross. 
It is particularly appropriate that some of the contributors are specialists 
in international politics and the others are specialists in international law. 
Their varying insights serve to illuminate the complexities of the subject. 
The degree to which the essays relate directly to the central theme, how- 
ever, differs considerably. Moreover, while most of the essays appear to 
have been written especially for -his volume, others, such as Professor Mor- 
genthau’s, were written earlier and for a different occasion. 

Turning first to the essays which seem to this reviewer to be most di- 
rectly related to the volumes mejor theme, it is interesting to contrast the 
approach of the two co-editors and political scientists, Professors Stanley 
Hoffmann and Karl Deutsch. Professor Hoffmann’s essay, “International 
Law and the Control of Force,” first analyzes the weaknesses of international 
law and of the Charter scheme w:th respect to the control of force, and then 
proceeds to explore the possibilities of strengihening both in the present 
situation. His conclusions are pessimistic. He believes that only empirical 
restraints, rather than legal ones, can operate in the present context, and 
that international law can develcp, but not in the area of control of force 
until conditions change. 

Professor Deutsch’s essay, “The Probability of International Law,” on the 
other hand, advances and defencs the thesis that “both the need and sup- 
port for international law increase whenever an increase in international 
interdependence coincides with an increase in international diversity.” His 
discussion is thorough and stimulating and his conclusions are modest and ' 
cautious, but, on balance, his view is an affirmative one. His proposal for 
dealing with the “transitional” problem of preventing escalation of limited 
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wers, namely, a declining proportionality in response, seems to this re- 
viewer to be unworkable in practice. The difficulties in measuring damage 
and the expectations of a calculated response by decision-makers in crisis 
conditions constitute insuperable obstacles to its implementation. 

Professor John Fried’s essay, “How Efficient is International Law?”, ap- 
proaches the subject from a different perspective. After noting the major 
(and sometimes inconsistent!) criticisms of international law, he proceeds, 
with a wealth of illustrations, to demolish effectively the fundamental prem- 
ises of these criticisms. His discussion of the “enforcement” issue is especi- 
ally trenchant. He demonstrates the flimsiness of the usual comparison 
with the alleged strengths of domestic legal systems, and points out the 
many surprisingly similar difficulties in practice. Equating international 
wäh constitutional law in the nature of its problems, he suggests in conclu- 
sion that international law is both the higher and more effective of the two. 

Related essays by two international lawyers should now be mentioned. 
Professor Kelsen’s essay, “The Essence of International Law,” is a succinct 
ard excellent statement of his well-known theory. Professor Richard Falk’s 
essay, “The Relevance of Political Context to the Nature and Functioning 
of International Law: An Intermediate View,” begins with a critique of the 
theories of Kelsen and Myres McDougal and proceeds to examine the vari- 
ous functions performed by international law, such as, for example, in crisis 
management, in routine transactions and in co-operative regimes. In as- 
sessing the relation between law and the political context, he concludes that 
tke political context must be taken into account but not to the extent of 
sacrificing the autonomy of the legal order. 

The remaining essay related to the central theme is Professor Quincy 
Wright’s contribution, “Non-Military Intervention.” It is an interesting ex- 
ploration of the rules of international law possibly applicable to this neces- 
sarily obscure question. In his conclusions as to the applicable rules he 
tends to rely on the United Nations as the appropriate medium for resolving 
many of these difficult issues. There is much to be said for this view but, 
in this reviewer's opinion, the probabilities of successful United Nations 
action should have received greater consideration. A fine contribution by 
another leading political scientist that has a different focus than most of 
the other essays is Professor Morgenthau’s, “Emergent Problems of United 
States Foreign Policy,” which was delivered as a paper in 1965 at the An- 
nual Meeting of the American Political Science Association. He calls for 
a critical reassessment of our immediate postwar policies in light of the 
changed world situation in the 60s. 

Two of the contributors concentrate their attention on the important issues 
that the rapid emergence of the new countries has generated. Professor 
Rupert Emerson’s essay, “The New Higher Law of Anti-Colonialism,” de- 
picts the rapid growth and intensity of anti-colonialism as the new “higher 
law” for the emerging societies as well as the vigorous and single-minded 
pursuit of this goal within and without the United Nations. He points out 
the tension between the concepts of anti-colonialism and self-determination, 
which the emerging countries have attempted to resolve by denying self- 
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determination except as to former colonial masters. He explores with con- 
crete examples another paradox of the “higher law’—the position of the 
emerging countries that the use of force against colonialism is justified. 
Professor Julian Friedman’s essay, “The Confrontation of Equality and 
Equalitarianism: Institution-Buikding Through International Law,” com- 
pares the traditional views on equality of states with the doctrines of equali- 
tarianism espoused by the emerging states, especially in Africa. He suggests 
the value of equality doctrines for institution-building. In weighing the 
two concepts, he concludes that reconciliation would be enhanced by ex- 
panding the coverage of international law. 

Last, but not least, are the two concluding chapters. Professor Norman 
Padelford’s essay, “The Composition of the International Court of Justice: 
Background and Practice,” explares the question whether the United Na- 
tions in its utilization of the procedures provided for the election of judges — 
of the Court has achieved the goals for the Court that were contemplated. 
After giving the background of the Court’s Statute, he surveys the results 
of the elections, the qualifications and background of those elected, the rôle 
of politics in the elections, whether the Court is as representative as pro- 
jected, and, finally, and most importantly, an assessment of the indepen- 
dence of the Court. He quite properly recognizes the difficulty and deli- 
cacy of deductions from their decisions. He concludes that the results 
in practice have been reasonably satisfactory in providing a Court that ful- 
fills the projected goals. 

Professor Louis Sohn’s essay, “The Growth of the Science of International 
Organizations,” is a valuable hiscorical survey of the significant literature 
in this important and growing field. In conclusion, he summarizes the prog- 
ress that has been made, and ths major tasks that remain to be fulfilled. 
He stresses, in the latter connection, the immense difficulties and the need 
for a “joint effort on a grand scale.” One may be sure that the author will 
be one whose contributions to such an effort will be indispensable. 

In concluding this necessarily brief commentary on the contents of the 
Festschrift, this reviewer would like to join the editors of the volume in 
their introductory tribute to Leo Gross. It must be a satisfaction to him as 
well as to his many friends and <dmirers that this fine collection of essays 
has been produced in his honor. It is to be hoped that they will be widely 
read. They are warmly recommended to all who labor in the vineyard, 
be they international lawyers or social scientists or, for that matter, the con- 
cerned citizen. 

Brunson MACCHESNEY 


Hans Kelsen, Leben und Werk. By Rudolf Alad4r Métall. Vienna: Verlag 
Franz Deuticke, 1969. pp. v, 220. Appendices. Index. 


Schopenhauer started his Critique of the Kantian Philosophy with the ob- 
servation that it is easier to show faults and errcrs in the work of a genius 
than to give a clear and complete account of its lasting value. Dr. Métall, 
Kelsen’s biographer and bibliographer, did nct set out in the present 
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volume to find fault with the work of the greatest living jurist (as Roscoe 
Pound called him) nor to give a detailed analysis of his achievements or even 
his most important opera. Instead he set himself the more modest task of 
narrating the life of one of the most original and creative legal philosophers 
of all times, of mentioning or briefly describing his works in connection 
therewith and of giving an idea of his qualities as a human being. To do 
more (as tempting as this must have been for the author) would have been 
impessible within the confines of the present book, almost half of which 
consists of two bibliographies: (1) a complete list of Kelsens publications 
and (2) a selected list of the literature concerning the same. The author 
is eminently qualified for his task on the basis of two short unpublished 
autobiographical studies by Kelsen and in particular because of his lifelong 
close contact with the master since his student days in Vienna and assistant- 
ship in Cologne. 

What the author elsewhere has called “ein oesterreichisches Schicksal” 
started with Kelsen’s birth in 1881 in Prague and continued with his school 
and student years in Vienna. Kelsen would have preferred to study phi- 
losophy, mathematics and physics but had to “content” himself, for practical 
reasons, with the study of law. In view of his achievements in legal phi- 
losophy and theory, we must be glad he did. What he would otherwise 
have created in mathematics or physics (everything is relative) can only be 
sveculated on. 

Except for his promotion to full professor at the University of Vienna in 
1919 which at least would have taken longer for a man of Jewish origin in 
Imperial Austria, political developments were not favorable to Kelsen’s ca- 
reer. As drafter of the Constitution of the Austrian Republic and father of 
ics Federal Constitutional Court he was elected a judge on this court “for 
lfe? Upon the abolition of such positions by constitutional amendment, 
Felsen left Vienna in 1930 and accepted a call to the University of Cologne. 
With the advent of the Nazis he had to leave Germany and went to Geneva 
in 1933 where he taught at the famous Graduate Institute of International 
Studies and at the same time, from 1936 to 1938, at the German University 
in Prague. Because of the second World War he left Switzerland for the 
United States in 1940 but it was only in 1945 that he obtained a permanent 
position as full professor at the University of California at Berkeley where 
he still lives after his retirement in 1952. 

On the other hand, hardly any other scholar has been the object of so 
many honors, including eleven doctorates honoris causa (Harvard, Chicago, 
“Mexico, California, Berlin, Vienna, Paris, etc.), three very substantial Fest- 
schriften (plus one in preparation for his ninetieth anniversary in 1971), six 
special issues of periodicals dedicated to him, co-editorship of seven re- 
‘riews or series of publications, and honorary memberships in distinguished 
academies. 

All this is not surprising in the light of Kelsen’s achievements: the cre- 
ation of the Pure Theory of Law and his other contributions to legal theory 
and philosophy; his writings in the fields of constitutional, administrative 
and international law and organization, political theory and sociology; his 
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teaching at ten universities and academic institutions, his public lectures 
throughout the world,** and his judicial, legislative and consultative activi- 
ties. 

The above-mentioned bibliography of his publications (Appendix I) is 
overwhelming: over 600 items, including very voluminous works, in 24 lan- 
guages (with the notable exception of Russian) and not counting numerous 
important manuscripts. Needless to say that it is not the quantity that mat- 
ters. The second bibliography of the literature concerning Kelsen’s work 
(Appendix IT) covers over 50 pages in small print; it is not, and cannot be, 
exhaustive, nor did the gruendliche author mean it to be exhaustive. 

With the author let us hope that Kelsen will continue his creative writing 
for many years to come (he is now putting the final touches on a Géneral 
Theory of Norms). To paraphrase Horace: Exegit et exeget monumenta 
aere perenniora. 

SALO ENGEL 


Soldier’s Guide to the Laws of War. By Morris Greenspan. Washington, 
D.C.: Public Affairs Press, 1969. pp. iv, 87. Bibliography. $2.00. 


This manual, by the author of the considerably more monumental The 
Modern Law of Land Warfare, has the stated object of setting forth the 
law of war “simply, concisely and accurately” so that the serviceman (pre- 
sumably American) wll be advised of both his rights and his duties there- 
under. It is substantially a paraphrase of the 1907 Hague Regulations and 
the 1949 Geneva Conventions with the addition of a number of customary 
rules which have not yet been included in any convention. While consid- 
erably more readable for the average serviceman than the Army’s manual, 
The Law of Land Warfare, it contains little that is not found in the latter. 

Several flat statements made by the author are, at the very least, subject 
to some qualifications. Thus he lists (at p. 3), as forbidden, use of suffo- 
cating and poisonous gases, bacteriological warfare, and radiological war- 
fare. As abhorrent as these weapons are, there does not appear to be any 
international convention, other than the 1925 Geneva Protocol to which the 


* What a privilege and an experience it was to participate in a privatissimum in Kel- 
sen’s homel 

** Luis Recaséns Siches related that when Kelsen lectured at the Universidad Nacional 
de Mexico, some 3,000 people came. While they were locking for the largest audi- 
torium to seat so many, Kelsen, moved by such popularity, said that he could not under- 
stand that there were 3,000 people in Mexico who were interested in the Pure Theory 
of Law, certainly an abstract and difficult topic. This Resaséns Siches explained by the 
fact that all lawyers were exposed to Kelsen’s theory in at least five courses: introduction 
to law, general theory of the state, constitutional law, international law, and legal phi- 
Yosophy. He added that Latin American jurists could be classified in three groups: 
fanatical Kelsenists, fanatical anti-Kelsenists, and a middle group of critical disciples to 
which he (Recaséns Siches) himself belonged. “So do I,” answered Kelsen with a 
smile. 

2 Reviewed at 55 A.J.LL. 183 (1961). 

2 Reviewed in an editorial at 51 ibid. 388 (1957). 
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United States is not a party, which contains any such prohibitions.’ Simi- 
larly, the text contains several references (at pp. 1, 6, etc.) incorporating 
into the general law of war various protections to be applied to cultural 
property which seem to be based on the 1954 Hague Convention on that 
subject. Here, again, the United States is not a party to that Convention 
and these are not rules of general application. While, as the author men- 
ticns, the United States is a party to the Roerich Pact on the same subject, 
th= only other parties to that Pact are a handful of Latin American countries. 

Of particular interest to the serviceman (and to the public generally) in 
these days of charge and countercharge of violations of the law of war in 
Viet-Nam and of events such as the alleged massacre of civilians at My Lai 
(Pinkville) in that country, is Chapter 8, dealing with the enforcement of 
the law of war. Here the reader will find, in simple language, such rules 
as that “[t]he ordinary soldier or officer is nct guilty of crimes against peace, 
even though he serves in an unlawful war. Neither are those serving in 
such a war guilty of any other war crime, so long as they fight according to 
the laws and customs of war” (at p. 69); that violations of the laws and 
customs of war (so-called “conventional war crimes”) “are crimes against 
the laws which regulate the actual conduct of war. All wars, whether 
begun legally or not, are governed by these laws” (at p. 70); that “a com- 
manding officer must take all possible measures to prevent violations of 
the laws of war by his troops. If he does not discharge this duty he is 
guilty of [a] war crime (at p. 71); and that “the orders of a superior do not 
provide a defense to a subordinate when he is ordered to commit an obvi- 
ously illegal act, or one that he knows to be criminal. The superior, of 
course, is criminally liable for giving the order” (at p. 72). It is unfortu- 
nate that the author did not point out, in equally clear terms, that when 
a serviceman commits an illegal act, such as the unjustifiable killing of a 
civilian or prisoner of war, and is tried and convicted by his own armed 
fcrce, the fact that the charge tried will probably have been the statutory 
offense of murder does not make the penalty any the less punishment for 
the commission of a war crime, a violation of the laws and customs of war. 

This little manual, and particularly Chapter 8, should go far to correct a 
nimber of false impressions which appear to be held by many, both in 
and out of uniform. 

Howard S. LEviz 
Saint Louis University Law School 


Nationality and Diplomatic Protection. By Cuthbert Joseph. Leiden: 
A. W. Sijthoff, 1969. pp. xvi, 271. Appendix. Selected Bibliography. 
Indexes. FI. 28. 


The subtitle of this first book by a member of the Trinidad and Tobago 
civil service is The Commonwealth of Nations. It suggests what the au- 


8 See Stone, Legal Controls of International Conflict 557 (1959). Since the above 
was written, President Nixon has issued a statement (November 25, 1969) renouncing 
the first use of lethal and incapacitating chemical weapons and any use of biological 
weapons and announcing that he intended to submit the 1925 Geneva Protocol to the 
Senate for its advice and consent to ratification. 61 Department of State Bulletin 541 
(1969). 
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thor confirms in his Introduction, namely, that the volume “is not meant to 
be an exhaustive work on all aspects of diplomatic protection,” but rather 
“an attempt to analyse certain aspects of the question of diplomatic protec- 
tion of citizens and nationality with particular reference to this unique 
association of sovereign States.” (P. xv.) Specifically, the author seeks 
to ascertain the extent to which basic principles of international law govern 
“the diplomatic protection of the citizens or nationals of the Member States 
of the Commonwealth, first against non-Commonwealth States, and secondly 
inter se.” (P. 31.) While most of the book tracing the evolution of the 
“New” from the “Old” Commonwealth law and practice will appeal pri- 
marily to experts on British nationality or to Commonwealth specialists, 
Part IV, specifically covering the above two problems, should be of interest 
to international lawyers in general. 

Divided into four parts, the book begins with a single-chapter Part I, 
routinely describing the basic principles of diplomatic protection and na- 
tionality. Part II, a general survey of the evolution of the members of the 
Commonwealth as sovereign states, contains chapters on the Old and the 
New Commonwealth. The author points out that “a fundamental feature 
which distinguishes the New Commonwealth from the Old is the interpre- 
tation and application accorded the inter se doctrine.” (P. 61.) He con- 
vincingly shows that this doctrine, which purported “to insulate intra-Com- 
monwealth relations from the norms of customary and conventional inter- 
national law” (p. 53), “has been radically demolished by practice under the 
New.” (P. 75.) So, too, apparently has the common status of “British 
subjects,” for in Part III, five lengthy chapters on the nationality and citi- 
zenship laws under the Old and New Commonwealths and their inter- 
national recognition, he repeatedly demonstrates that “foreign States have 
come to regard the local citizenship as the paramount and operative na- 
tionality.” (P. 174.) Hence it is now “that status which provides the sig- 
nificant national link for the diplomatic protection of Commonwealth citi- 
zens.” (Ibid.) 

The fourth and certainly most original part comprises three chapters, the 
first two on diplomatic protection by Old and New Commonwealth states 
against foreign states. In the former, the author observes that tradition- 
ally “the United Kingdom was the competent authority for the protection 
of all British protected persons and all His Majesty's subjects, regardless 
of their simultaneous possession of any other national status at Dominion 
level.” (P. 184.) In the latter, after a study embracing recent British 
lump-sum settlements (compare pp. 188-189 vith pp. 204-208), he con- 
cludes that “under the New Commonwealth, in principle, each Member 
State has assumed the primary right to exercise diplomatic protection over 
its distinct nationals or citizens.” (P. 219.) Finally, in an interesting 
albeit scanty concluding chapter on diplomatic protection within the Com- 
monwealth, he cites several examples “recognizing the right of diplomatic 
protection by one Commonwealth Government against another.” (P. 238.) 
Although he notes that apparently this right “has not so far been pushed 
to the point of the espousal of claims” (p. 235), he predicts that “as the 
inter se relations of this Association of States moves further and further to- 
wards international norms, there is no doubt that the practice of diplomatic 
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protection inter se will be advanced on the full basis of international law.” 
(P. 238.) i 

The book contains some very useful end matter, including two appen- 
dices, a table of cases, a list of Commonwealth nationality and citizenship 
laws through 1966, and a list of Commonwealth treaties and agreements 
through 1964. While it reveals a painstaking amount of research and is 
competently written, the authors style unfortunately warrants the dust 
jacket’s assertion that his prior “writings consist mainly of official papers . 
done in the service of [his] Government. .. .”. Moreover, the book would 
have benefited from substantial editing by its publisher or by the author's 
faculty adviser at the University of Geneva, to which it first was submitted 
as a doctoral dissertation. Nevertheless, as the first such specialized book 
at a time when several Commonwealth countries, especially Canada, are 
increasingly exercising the right of diplomatic protection to settle inter- 
national claims, it should become a handy reference werk as well as an- 
other addition to the growing number of studies on the Commonwealth’s 
contribution to international law. 

Ricwarp B. Lunca 


International Law in Historical Perspective. By J. H. W. Verzijl. 2 vols. 
Vol. I: General Subjects. pp. xii, 575. Index. Fl. 62.50; Vol. II: Inter- 
national Persons. pp. xii, 606. Index. Fl 65. Leiden: A. W. Sijthoff, 
1968, 1969. 


Professor Verzijl was born in 1888. His active career in The Netherlands 
began in 1919 and he made his valedictory address at the University of 
Utrecht in 1958. His already voluminous scholarly writing has, if anything, 
increased in volume and depth since then. These two volumes represent 
the mere beginning of a nine-part treatise which, judging from the first 
fruits, promises to be a major landmark in international legal scholarship. 

Volume 1, General Subjects, is coextensive with the projected part one, 
and Volume 2, International Persons, seems coextensive with part two, 
The Subjects of International Law, despite the difference in descriptive title. 
E is not clear whether the nine projected parts, which fairly well cover the 
entire body of substantive international law, will take nine volumes. 

With his engaging first-person style, Professor Verzijl gives the reader the 
impression of listening to a most erudite and charming lecturer. While 
taere are occasional footnotes, most material that one would expect to find 
roted is actually embodied in the text, perhaps to give note-taking students 
an opportunity to copy down some key references. Occasional paragraphs 
in the text appear in footnote-size type. Appendices to some chapters con- 
tain earlier published writings of the author pertinent to the subject matter 
cf the chapter. Various mysterious markings and unexplained abbrevi- 
ations mar the text; for example, I am stil! puzzled by what appears to be 
a citation on page 12 of Volume 1 to the 1856 Declaration of Paris that ap- 
pears in its entirety as follows: “Declaration of 16 April 1856, ibid., N.R.G., 
XV, 791=XVI2, 641.” The “ibid.” seems to refer back to “Martens, N.R., 
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Il, 432,” presumably Volume 2 of Martenss Nouveau Recueil, page 432. 
But the table of abbreviations on page 569 of the volume does not list N.R. 
or N.R.G. or Martens. The index is hopelessly inadequate. 

But it is not the form of the work that is important, it is the substance. 
Professor Verzijl leaves no doubt of his views on any controversial issues 
and one of the great values of the book is its willingness to analyze in some 
depth not only the controversy but its historical antecedents. The title of 
the book does not refer to the history of international law but accurately 
reflects the extraordinary historical perspective of the author as he views 
the international law of today. 

An illustration of how this perspective is applied might be the short dis- 
cussion of “Intervention” as a concept basic to an understanding of the inter- 
national order (Volume 1, pp. 236 et seq.). After noting the slipperiness 
of the word “intervene” as used in Article 2(7) of the United Nations Char- 
ter, Professor Verzijl sets forth his legal bias: 


What... is unacceptable from a legal point of view is a policy of 
intervention practiced by an organization whose Charter officially pro- 
claims intervention to be inadmissible, or s+ill worse, the reprehensible 
practice of measuring with two measures according to whence the po- 
litical wind blows. 


To determine what the word means as used in the Charter he then first cites 
Lauterpacht’s gloss, ambiguous enough itself, that the Charter intends to 
prohibit “intervention” conceived as “dictatarial, mandatory, interference 
intended to exercise direct pressure upon the State concerned.” Professor 
Verzijl rather limply and without citing such scholarly discussions as Rajan, 
United Nations and Domestic Jurisdiction,? asserts some United Nations ac- 
tions with regard to South Africa and Southern Rhodesia to be evidence 
that the substance of Article 2(7) of the United Nations Charter “is increas- 
ingly losing its authority as a legal injunction and degenerating into a play- 
thing of opportunist international policy.” Were Professor Verzijl’s dis- 
cussion to stop there, the section would not be werth reading. Fortunately 
for his reputation and the legal community he does not stop there. He 
goes on to discuss intervention as a legal problem “from the historical point 
of view.” Historically it is clear that “intervention” in the internal rela- 
tions of second normative orders has been common. The Pope tried to 
exercise a paramount authority in, for one example, England by declaring 
the Magna Charta null in 1215. The Quadruple Alliance of 1718 sought 
to impose a settlement between Spain and the Holy Roman Emperor, al- 
though the states in the Alliance had no theoretical claim to paramount 
authority over either. The Quadruple and Holy Alliances immediately after 
the downfall of Napoleon erected into principle the concept that in some 
cases intervention was permissible to assure “le repos de Europe” But 
in 1823 Great Britain formally disputed Metternich’s formulations of prin- 
ciple as Canning wrote: “We disclaim for ourselves and deny for other 
powers the right of requiring any changes in the internal institutions of 


1I Oppenheim-Lauterpacht, International Law, par. 168 f, sub (b) (8th ed.). 
2 P, 86 et seq. (New Delhi, 1958). 
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independent States.” The Monroe Doctrine inhibited whatever thought 
might have been given to intervening in the Western Hemisphere to sup- . 
pert Spanish “legitimacy.” Intervention was disavowed with regard to 
ths Greek and Belgian rebellions of 1827-1831. Nonetheless, from 1856 
orward, intervention in the affairs of the dissolving Turkish Empire is well 
dccumented. 

With this history, Professor Verzijl asks, “Does immunity from foreign 
intervention indeed at the present time form part of the inviolable funda- 
mental rights and duties of States and, if sc, what then is its exact scope?” 
The General Assembly, he points out, adopted the International Law Com- 
mission’s 1949 Draft Declaration on Rights and Duties of States giving an 
afirmative answer to the first question. The 1936 Inter-American Confer- 
erce for the Maintenance of Peace agreed on a similar Declaration. But 
the first Declaration has never come into jorce and the second has been 
interpreted to permit what might appear tc be interventions in Guatemala 
(1954), Cuba (1963)° and “Santo Domingo” (1965). Professor Verzijl’s 
visw of United Nations practice has already been noted. From this review 
he concludes that there is no general prohibition of “intervention” defined 
in the Lauterpacht sense even at positive international law today, regard- 
less of the frequent reiteration of the principle in technically binding 
documents. 

As to the scope of permissible intervention, he specifically finds humani- 
tarian intervention not only practiced but a matter of common sense: 


A state cannot reasonably be expected to passively witness the assassi- 
nation of its nationals in a neighbouring country if the World Organi- 
zation fails to act with the necessary speed.‘ 


rofessor Verzijl goes even farther to say that self-help must also be re- 
garded as available to a state whose “weighty material foreign interests 
which are protected by an international convention” are destroyed without 
justification, if the organized international community fails to take correc- 
tive action against the wrongdoing state. He cites no specific cases to sup- 
port this last generalization except “historical cases of American interven- 
tion by the landing of troops in foreign countries (among others, Santo 
Comingo and Haiti),” but cites a number of books and Hague lectures deal- 
irg generally with the topic. 

The discussion of “intervention” closes w:th a paragraph about the Span- 
ish Civil War as an instance of a purely political handling by which the 
icternational community adopted a formal policy of “non-intervention” to 
evade the legal results of labeling both parties “belligerent” or recognizing 
a single one of them as the sole government of all Spain. 


8 It is not clear what intervention Professor Verzijl intends. The Bay of Pigs disaster 
was in 1961 and the missile crisis in 1962. Perhaps he refers to the Cuban complaint 
against the United States before the United Nations Security Council in July, 1960. 

4 Not cited by Professor Verzijl, but to the same effect, see Lillich, “Forcible Self- 
Help by States to Protect Human Rights,” 53 Iowa Law Rev. 325 (1967). Professor 
Lillich’s excellent article concentrates on the U. S. landing forces to protect American 
nationals in the early stages of the Domimican crisis of 1965. 
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As always in reviewing a multi-volume work, or any work as broad in 
design as this, it is impossible tc give more than a very general idea of the 
methods of the author or his degree of success in conveying new insights. 
Presenting a summary of but one small part of two large volumes as illus- 
trative of the authors methods and perception is patently unfair both to 
the author and to the reader who wants to learn about the work from the 
review. However, it is hardly possible for a reviewer to do more. 

The strongest portions of the work are those that deal with European his- 
tory, particularly late medieval history. The roots of the state system that 
reached more or less modern form by the time of the Peace of Westphalia 
are laid bare in detailed discussion after discussion of the origins of various 
principles and substantive rules now generally accepted as part of the sys- 
tem of international law with which readers of this review will be familiar. 
The immense sweep of history, not a purported history that starts in 1648 
but a history of the interaction of human institutions in Europe from earliest 
records, is made the basis for an understanding of the current situation of 
international law. The detailed knowledge of the author as to transactions 
that in America are familiar only to very narrow specialists and Ph.D. candi- 
dates is astounding. Professor Verzijl’s breadth of historical knowledge re- 
veals him to be a scholar of a stamp this reviewer believes has nearly died 
out in America. 

It is hard to say whether Professor Verzijl’s opinionated conclusions are a 
weakness or strength of the wark. Probably Professor Verzijl would wel- 
come disagreement with his ccnclusions, and although some seem barely 
supportable to this reviewer, such as his rather glib conclusions regarding 
Article 2(7) of the United Nations Charter set out in brief above, there is 
none that does not give at least some pause. ‘Where a view is expressed in 
this work it will have to be cited by any later authors engaged in tabulating 
the opinions of others. Since that sort of tabulating is normally considered 
necessary to prove to jaded readers that the author has indeed done some 
research in his area of specialty, Professor Verzijl’s work is a necessary addi- 
tion to any substantial international law library. 

The major weakness is a certain narrowness and superficiality, disguised 
rather than overcome by the enormous depth of European historical mate- 
rial (including much material involving European perceptions of the Near 
East starting with Crusader times). Properly reflecting the reality that the 
formulations of modern international law rest on European experience al- 
most entirely, most non-European, non-American societies are mentioned 
by Professor Verzijl only when directly related to some European society, 
as bound by a treaty to a European country or governed for a period 
by, or in conflict with, a European country, or when mentioned by some 
European writer. Exceptionally, some discussion of further Asia appears. 
One example would be the discussion principally focusing on Chinese and 
Siamese relations with their weaker neighbors (primarily Tibet and Cam- 
bodia, respectively) as part of the discussion of “Vassal States” (Vol. 2, pp. 
304-357, 366). But, in contradistinction to the keen sense of historical per- 
spective displayed in discussing European and Turkish concepts of political 
subordination, there seems to be no sense that the Asian concept of the 
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legal relations labeled by Europeans “suzerainty” was changing or develop- 
ing as political institutions in Asia changed. Im fact there is ample evi- 
dence even in contemporary European writings that the use of the label 
“suzerainty” by Europeans to classify relations between two Asian orders 
was inconsistent in time and depended more on the legal results Europeans 
fel: would flow from attaching the label than from any precise appreciation 
of the characteristics of the relations being labeled. Professor Verzijl 
seems to forget also that the label “suzerain” was a European label and not 
necessarily an accurate translation or even an accurate reflection of Asian 
concepts. Thus, there is some downright misleading material growing out 
of Professor Verzijl’s otherwise more than laudable attempt to broaden 
the geographical as well as the temporal appreciation of modern inter- 
national Jaw. In fairness it should be pointed out that the shortcomings 
of the work in this regard seem more an outgrowth of the imperfect Euro- 
pean knowledge of historical Asian concepts of international Jaw than short- 
comings in Professor Verzijl’s research. It just cannot be expected that 
a single author, no matter how eminent, can maintain a magisterial level 
of expertise in all nooks and crannies of international law, filling in all 
lacunae in the published material by original research. Professor Verzijl’s 
appreciation of Asian practice is a noteworthy improvement on the prior 
art of general publicists. Where it falls short, it is still much closer to the 
mark than the ignorance naively displayed by so many of his predecessors. 
In zeneral, it is the great depth of his knowledge elsewhere and the clarity 
of his historical approach that make Professor Verzijl’s unstated assump- 
tion of a rather simple unchanging East so deceptive to the reader who 
himself may unconsciously share Western preconceptions in this regard. 
Unfortunately, the same mitigaticns cannot be allowed the occasional pas- 
sages, partially illustrated in the discussion of “intervention” above, in which 
Professor Verzijl’s recitation of pertinent historical incidents leads him, or 
the reader, to conclude that precedents are mixed, when a closer analysis 
might show the apparent variations to be subile differences in the situation 
as perceived by the principal actors or changes in opinio juris wrought by 
changes in doctrine over time. There are places where Professor Verzijl’s 
appreciation of the living past seems to compress all precedents and trans- 
port them to the present. To those, like the reviewer, who fancy that the 
opinio juris is not immutable, those occasional passages are at least annoy- 
ing and in some places confusing. 

Qn balance, it must be concluded that Professor Verzijl has embarked 
on a major enterprise of both power and depth. His work is essential for 
international law libraries. It is written so charmingly that it can be read 
for simple pleasure. It restores a sense of historical perspective to the in- 
ternational lawyer accustomed, as we have all been for the past several 
hurdred years, despite the efforts of the Carnegie Endowment and a few 
specialists, to regard Grotius as our spiritual father and 1648 as our 
birthdate. 

ALFRED P. RUBIN 


5 Of. W. H. H. Kelke, “Feudal Suzerains and Modern Suzerainty,” 17 Law Quarterly 
Review 215 (1896). 
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Modern Diplomatic Law. {The Melland Schill Lectures.) By Michael 
Hardy. Manchester, England: University Press; Dobbs Ferry, N. Y.: 
Oceana Publications, 1968. p>. x, 150. Appendix. Index. $5.00. 


This volume is of modest size, yet deals comprehensively with the provi- 
sions of international law relating to bilateral diplomatic relations, and also 
with relations between international organizations and member and non- 
member states. 

The chapters on bilateral diplomatic relations are primarily concerned 
with the 1961 Vienna Convention on Diplomatic Relations, which is of 
special relevance in the United Kingdom, since that country has ratified 
this Convention and adopted the Diplomatic Privileges Act of 1964 to give 
effect to the Convention’s provisicns. Mr. Hardy argues that it is of almost 
equal relevance in countries like the United States which have not yet rati- 
fied the Convention. 


The question of ratification is... a false issue when presented in 
overly clear-cut terms. Provided the codification conference has been 
adequately prepared—and the process whereby the International Law 
Commission, the Sixth Committee of the United Nations and individual 
Member States engage in a triangular dialogue has proved, on the 
whole, remarkably effective for this purpose—the generality of States 
are likely to endorse the results achieved. If they do, it may be ex- 
pected that the new instrument will carry away the rest of the pre- 
existing law with it. The burden of proof resting on non-adhering 
States to show the existence of a contrary rule or practice, and even 
on those States maintaining reservations based on custom with respect 
to given issues, will be very great. (P. 7.) 


There is some validity in this argument, though it is overstated. A non- 
adhering state may be quite willing to take up the burden of proof on a 
point of law if it has had an established position on that point in the past, 
and has been able to maintain it more or less successfully in its relations 
with other states. The result is that while the utility of this book is con- 
siderable to Foreign Office officials and general practitioners in states par- 
ties to the Vienna Convention, it is less useful to their counterparts in states 
not parties. Put differently, since eventual widespread ratification of or 
adherence to the Vienna Convention is expected, the book’s usefulness will 
be substantially greater in some states later, after they have ratified the 
Convention. 

Aside from the limitations arising from the book’s focus on a convention 
to which some states, including the United States, have not yet become par- 
ties, there is little basis for criticsm. The organization of the book is ex- 
cellent and the exposition is lucid and unmannered. The chapter on invi- 
olability and immunity, which would be of special interest to the private 
practitioner, is especially well dcne. Equally impressive is the short sec- 
tion on non-discrimination and reciprocity (Article 47 of the Convention), 
which some have thought to be one of the more difficult aspects of the Con- 
vention. The author starts with the assumption that this is not a complex 
problem, and succeeds in persuading the reader that the assumption is 
correct. 


f 
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The chapter on representation at international organizations is also well 
handled, though it is less detailed than the material on bilateral diplomatic 
relations. It is concerned principally with the relationship between the 
United Nations and Member and non-Member states, though some aspects 
oË the situation of other international organizations are noted. 

Like any comprehensive study, the book contains statements with which 
readers may disagree. It seems doubtful that the termination of diplo- 
matic relations is a manifestation of rebus sic stantibus (p. 14), and the 
discussion whether a convention on special missions would be jus disposi- 
tivum or jus cogens (p. 94) surely involves an unusual use of the term. 
One must also question the authors conclusion that it is presently unclear 
whether the United States’ right of agreement to the grant of immunity to 
members of the staffs of permanent missions to the United Nations under 
Section 15(2) of the Headquarters Agreement refers to individuals or cate- 
gories of individuals (pp. 112-113). The United States plainly exercised 
its right, with respect to an individual, in the same Santiesteban case which 
the author uses to illustrate the problem. 

Rare points of disagreement, however, do not qualify the evident merit 
o: the book as a carefully researched, clearly written exposition of an im- 
portant area of international law. 

Ernest L. Kertey * 


Systems, States, Diplomacy and Rules. By J. W. Burton. Cambridge, 
England: Cambridge University Press, 1988. pp. xii, 251. Index. $7.00. 


This discussion of the international system comes to us as part of a con- 
tinuing effort “to provide States with the theories, insights, and rules that 
enable them to achieve their goals” without defeating themselves or destroy- 
ing the system itself (p. 222). J. W. Burton believes that if decision- 
makers would start thinking in terms of the system of which their own 
states are merely parts, they would make fewer dysfunctional decisions and 
thus do more to advance their states’ real interests. 

He argues that much thinking about international affairs is outmoded, 
and he has very little use for traditional international law, as he sees it. 
But he offers no convincing substitute; in fact, his eagerness to reconstruct 
the world in systemic terms seems to have led him astray, in his views of 
both politics and law. He thinks that international Jaw errs in looking upon 
states as entities, when in his view they are “clusters of systems and part of 
systems within geographical areas, controlled and integrated in some degree 
by politically created administrative systems’ (p. 26). He also finds the law 
deficient in supplying the international community with norms (p. 99) and 
criticizes particularly the view that intervention is “a legal right of powerful 
States in some circumstances” (p. 53). He condemns the law especially for 
assuming “that State interests—outside limited areas of co-ordinated activity 
and co-operative or reciprocal behaviour—are inevitably in conflict” (p. 
221), 


® The views expressed should not be attributed to the Department of State. 
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Many of Burton’s readers will find it difficult to recognize the world and 
the doctrines that he describes. The law does regard states as entities, of 
course, but, similarly, most systems analysts see states as systems in them- 
selves. Burton and Charles McClelland (from whom Burton borrows the 
alternate view) are in the minority on this point. Even if they are correct 
analytically, defining states out of existence systemically is not going to 
change their importance in international pclitics and therefore tends to 
invalidate the entire study. Burton is also on shaky ground in other assump- 
tions. Certainly international law acknowledges conflict among states and 
attempts to confine, regulate, and even, in the millennium, to eliminate it. 
It quite clearly assumes, Burton’s views notwithstanding, that in a lawful 
world, state interests are fundamentally in harmony. To that extent, inter- 
national law and Burton’s approach to systems coincide, 

Burton seems unwilling to acknowledge relatively recent changes in inter- 
national law that run counter to Lis idées fixes. Although the United Nations 
has only a small place in his schema, he might have paid more attention to 
Charter provisions relating to the use of force. And, in presuming to state 
the law of intervention, he owed the International Court of Justice the 
courtesy of noting its decision in the Corfu Channel case that 


intervention as the manifestation of a policy of force... cannot... 
find a place in international law ... for, from the nature of things, it 
would be reserved for the most powerful States, and might easily lead 
to perverting the administration of international justice itself. 


The author attempts to show how systems analysis will provide us with 
improved concepts of legitimacy, better norms, and clearer definitions of 
aggression, but his evidence is not compelling. “A norm of State behaviour,” 
he tells us, “is, in systems terms, behaviour when authorities are fully legit- 
imized, acting in the interests of systems, and capable of perceiving the 
environment accurately and responding to it appropriately” (p. 100). But 
who decides what authorities are legitimate, when their acts are in the 
interests of systems, and what is either accurate or appropriate? Burton 
replies that “operational tests such as electoral support, evidence of opposi- 
tion, stability of government, the presence or absence of coercion in the 
maintenance of authority, and the nature of external responses” (p. 43) can 
help us distinguish the legitimate from the non-legitimate. He assures us 
(p. 107) that “it is not difficult to determine when a [State’s] role is un- 
acceptable; diplomatic and press reports quickly indicate hostile responses.” 
If analyses of international proklems are all so clear, why then are there 
so many different interpretations of the same events? Imagine, too, the 
arguments over legitimacy that his definition of aggression would inspire: 

aggression occurs in all cases except that in which a legitimized au- 
thority invites a legitimized authority, and in some circumstances (de- 
pending upon the legitimized status of opposing factions) that in which 
a legitimized authority intervenes without an invitation from a non- 
legitimized authority. (P. 54.) 

Students of international law will have no trouble endorsing Burton’s 
desire to encourage systemic (integrative and reciprocal) behavior and to 
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discourage non-systemic (disintegrative) actions (p. 143); and they, too, 
will find it desirable to have more treaties that “comprehend the reality of 
relevant systems” (p. 219), ie., multilateral, functional agreements (like 
those governing international air travel and regulating world health) that 
advance the interests of all. But nothing in Burton’s approach helps us 
produce the good will needed to achieve his objectives, whether described 
in traditional terms or in terms of systems. 

It will be surprising if this book convinces decision-makers, as the author 
hopes, that a greater investment in academic research will show him right 
in hypothesizing “that an alternative to power politics . . . which is more 
than an alternative organization of power, is theoretically possible.” De- 
cision-makers in fact may well think that Burton’s “precondition of co- 
operation between practitioner and theorist,” namely, that “the former... . 
urderstand his own limitations,” is stated backwards (p. 178). 

Burton’s introduction pays graceful tribute (p. ix) to American theoretical 
approaches to systems in “the most important decade of thought in inter- 
national studies,” and he supplies a bibliography of the works he has in 
mind. Oddly enough, both Morton Kaplan's System and Process in Inter- 
navional Politics and Stanley Hoffmann’s criticism of it (in The State of 
War) are missing. The omissions are unfortunate for the sake of complete- 
ness and because a close reading of both should have saved Burton from 
his most egregious analytical errors. 

Ricsard N. SWT 


The Law of Copyright under the Universal Convention. 3rd revised edition, 
By Arpad Bogsch. Leiden: A. W. Sijthoff; New York: R. R. Bowker Co., 
1968. pp. xxxviii, 696.. Appendix. Index. $23.50, U. S. and Canada; 
$25.85, Latin America. 


The author of this indispensable treatise is one of a handful of scholars 
and practitioners in international copyright law whose efforts have changed 
ths course of intellectual property protection in the second half of the cen- 
tury. As Secretary of the Geneva Conference of 1952 that brought the 
` Universal Copyright Convention into successful existence, Arpad Bogsch 
has an insider’s knowledge of the detailed provisions of the convention. As 
a former official of the U. S. Copyright Office and as a member of the Bar 
in both Europe and America, he has unique experience with the two legal 
systems that are brought together and accommodated in the U.C.C. And, 
as present First Deputy Director of BIRPI (the secretariat for the 
Bern Copyright Convention and the various industrial property conven- 
tions), Dr. Bogsch can contribute further dimensions of understanding to 
a problem whose depths are nearly limitless. 

With such a background, Dr. Bogsch can, and we hope some day will, 
contribute his profound insights and knowledge of events to a personal 
account of international copyright during the past two decades. However, 
waile obviously drawing upon this background, the present volume’ adopts 


1 The first edition, published in 1958, was reviewed in 54 A.J.LL. 704 (1960). 
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an entirely impersonal, expository approach. Its value is for those who 
want to know facts, not reasons, and as such its value is immense. 

The book is divided into two related but independent parts. The first 
consists of an exhaustive, nearly word-for-word analysis of every provision 
in the Convention itself. This section runs some 150 pages, and represents 
as accurate and authoritative a gloss on the Convention as there exists in 
any language. It is followed by appendices consisting of the, text of the 
U.C.C. in three languages, the official report of the Geneva Conference, and 
the rules of procedure of the governing body of the U.C.C. Part II consists 
of an analysis of the national laws of the 56 countries party to the Universal 
Copyright Convention as of April, 1968, broken down into a schematic 
pattern that not only permits ready reference to the domestic law of a 
particular country but also facilitates comparisan of provisions on a partic- 
ular point. 

Both parts of the book are thoroughly documented and up to date and, 
although the index leaves something to be desired, the detailed table of 
contents partly makes up for its deficiencies. The volume is something a 
U. S. lawyer with any international copyright practice cannot afford to do 
without. | 

BARBARA A. RINGER 


Arms Control Agreements: Designs for Verification and Organization. By 
David W. Wainhouse and Associates. Beltimore: The Johns Hopkins 
Press, 1968. pp. xi, 179. Index. $6.95. 


This book analyzes and evaluates international organizations for verifying 
compliance with arms control and disarmament agreements on two levels: 
in relation to specific arms control proposals; and in relation to general 
principles of organization. The book is a revision and condensation of a 
study initially prepared by the authors under a research contract for the 
U. S. Arms Control and Disarmament Agency. The following review is 
biased by the fact that the reviewer prepared the statement of research 
work for the contract and acted as original project officer while he served 
as a member of the staff of the Agency. 

Four specific arms control proposals are examined in detail from the 
point of view of organizng the verification function. These are the U. S. 
proposal of June, 1964, to halt production cf fissionable materials for 
weapons purposes; the Polish proposals (Rapacki and Gomulka) for nuclear 
arms control in Central Europe; the U. S. propcsal of January 21, 1964, for 
a freeze of strategic nuclear delivery vehicles; end the U. S. and Soviet 
Union proposals of 1961-1962 for the first stage of general and complete 
disarmament. These are all vintage pieces. Not one of the proposals is 
the subject of current negotiation. 

We may surmise that, in sponsoring research cn these particular proposals 
during the 1964-1965 period, the United States Government may have 
been motivated, at least in part, by a desire to cover the then current 
negotiating bases with some “relevant” research. The rate of technological 
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change with respect to nuclear weaponry has been too rapid thus far for 
the body politic to comprehend, much less to control. What we have then 
are a series of case studies which were bound to be somewhat less than 
relevant as soon as the results were available. The concept of a freeze on 
strategic nuclear delivery vehicles, the rear end of a nuclear weapons capa- 
bzlity, was largely undermined by development of multiple, independently 
targetable re-entry vehicles, MIRV’s, on the front end. The Polish pro- 
posals for denuclearization of Central Europe were known by all sides to 
be non-starters. The first or any other stage of general and complete dis- 
armament was long ago relegated to the propagandist. 

This leaves us with the proposal to halt production of fissionable materials 
fcr use in weapons. Under the Non-Proliferation Treaty the non-nuclear- 
weapon parties would be obligated to do just that. This particular case 
study achieved a good deal of notoriety when the results were first disclosed, 
and there is much of current interest in it. In the first place, the study 
d-aws attention to a major point. We will shortly find ourselves in a world 
ir which enormous (in terms of destructive potential) amounts of fission- 
able materials will be readily available in most industrially advanced, and 
a few developing, nations as a product of the use of nuclear fuel to generate 
electric power. Secondly, it is shown that previous United States and 
United Kingdom studies of this problem indicated excessive manpower and 
inspection requirements for effective verification to account for all fission- 
a>le materials produced for peaceful purposes after a cut-off. But, thirdly, 
the study shows that whatever organizational and technical arrangements 
aze negotiated for effective verification of a fissionable material production 
cut-off in 1970 will be rendered inadequate in 1975-1980 by the continuing 
azcumulation at an exponential rate of fissionable materials. Beyond 1980, 
the problem is complicated further by new technologies, specifically the 
beeeder reactor and gas centrifuge, which will probably be fully developed 
during the 1970s. Yet, we are moving at a glacial pace toward the im- 
plementation of the Non-Proliferation Treaty with its safeguards, despite 
the crucial fact that the amount of fissionable materials produced for 
ostensibly peaceful purposes but free of safeguards in non-nuclear-weapon 
nations will soon outstrip our technical capabilities to account for past 
production. 

The section of the book which deals with general principles contains 
little that will be new to those who have previously labored in the arms 
control vineyard, with the exception of a useful discussion of national in- 
telligence in the verification process. It will, however, provide the new- 
comer with a synthesis of the basic problems and a useful point of departure 
for in-depth analysis of concrete issues which will arise in connection with 
crganizing any verification function associated with international arms 


control agreements. 
Mason WILirica 
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China and International Agreements. A Study of Compliance. By Luke 
T. Lee. Leiden: A. W. Sijthoff; Durham, N. C.: Rule of Law Press, 1969. 
pp. 231. Appendices. Index. Fl. 25; $6.95. 


Allegations of perfidy directed against the Government of the People’s 
Republic of China (PRC) have been common in the United States and 
elsewhere. But they so often seem unfair after research that most serious 
students of Far Eastern affairs ignore such allegations. The difficulties of 
researching the truth that lies behind reported incidents of Communist 
Chinese deviltry have until now made each allegation a special subject for 
study, and the job of determining a balanced view of fact from the welter 
of polemics and selective recitals of purported fact on both sides is a job 
so far undertaken only by a small band who often feel themselves isolated 
and unheeded. China and International Agreements by Professor Luke Lee, 
aptly subtitled A Study of Compliance, is the product of a scholar of Chinese 
law and policy which will surely help to correct the perspective of those 
who lack time to do their own specialized research but who nonetheless 
seek an authoritative perspective on Far Eastem affairs. It is one of the 
essential books for the library of international lawyers and other scholars 
concerned with the realities more than the polemics of getting along on 
the same small planet with Communist China. It is an elaboration of 
Professor Lee’s 1967 monograph, China Treaty Practices, prepared for the 
use of the China Panel of the United Nations Association of the United 
States of America. 

After a short analysis of the corcept of treaties in traditional China, really 
a summary of Professor Lee’s article on the traditional Chinese concept of 
law? (which is reprinted as Appendix 1 to this book), the book examines in 
detail PRC observance of its positive international undertakings. The 
treaty relations of the PRC are divided functionally into boundary treaties, 
agreements reached as part of the Ambassadorial meetings between repre- 
sentatives of the PRC and the United States since 1955, the Korean 
Armistice Agreement, fisheries azreements, trade agreements with Japan, 
Canada, Cuba and the Scandinavian countries, economic assistance agree- 
ments, cultural exchanges, double nationality agreements and UNICEF. 
In each of these areas Professor Lee’s close analysis of China’s actual under- 
takings and the disputes with regard to compliance that actually arose shows 
at least a strong basis for the PRZ positon. It is possible to conclude that 
the PRC may have violated soma agreements, but impossible to maintain 
after reading Professor Lees analysis that the violations, if such they were, 
demonstrated contempt for positive commitments. 


1 Published in 116 U. of Penn. Law Review 244 (December, 1967). 

2 Lee, “Introduction to the Chinese Concept of Law.” 30 Mich. Law Rev. 439 (1962). 
It was reprinted in G. P. Jan, Government of Communist China 308 (1966). Unfortu- 
nately, the author does not seem to have updated the article for this latest reproduction. 
Despite the tendency to regard a statute as conclusive of the actual practice under the 
PRC, which is inconsistent with the distinction so ably drawn between PRC observance 
of li (the ideal “ought”) to the detriment of fa (the positive “ought”), the article is a 
major contribution to Western scholarship and required reading for those who would 
understand Chinese concepts of law. 
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There are few surprises in the analysis. In general it rests on painstaking 
research rather than new insights into complex legal cases. An exception 
might be the discussion of the Korean Armistice Agreement, where Pro- 
fessor Lee’s demonstration of the PRC position is based mainly on divorcing 
tre PRC from responsibility for the undoubted grievous violations com- 
mitted by the Government of the Peoples Republic of Korea (North 
Korea). Nonetheless, there is much to be said for Professor Lee’s view that 
tze PRC, although perhaps encouraging the violations by North Korea, is 
legally uninvolved. Our tendency to merge responsibility in the “other 
side” is really no different from, and no more accurate than, their tendency 
tc: see American dragons behind the violations of international law com- 
witted by the Government of South Viet-Nam from time to time. 

Perhaps the most detailed part of the book relates to China’s trade agree- 
ments and fisheries agreements. Professor Lee, an economist before he 
Eecame a lawyer, is clearly at home in analyzing trade figures. He has 
viisely held back from a detailed review of China’s economic assistance 
agreements for lack of reliable data.® 

It is probably a universal tendency, when speaking for one who has been 
aligned, to lose with regard to the statements of the victim the skeptical 
cutlook that one brings to the statements of the scandalmongers. Professor 
Lee has been overly credulous in several places. Since these slips will 
concern scholars in specialized aspects of China studies more than the 
general readership of this Journnax, I shall cite just one as an example: 
The recital in the boundary agreement with Burma that the PRC renuncia- 
tion of “China’s right of participation in mining enterprises at Lufang” was 
a concession by the PRC “in line with its policy of being consistently op- 
posed to foreign prerogatives and respecting the sovereignty of other coun- 
tries” is probably not as altruistic as Professor Lee implies. The Chinese 
“right” was in fact very unclear. By the exchange of notes dated June 18, 
194], by which the British and Chinese Governments determined the share 
Chinese nationals could have in mining operations in Lufang, the Chinese 
were permitted to invest to the extent of only up to 49% and only in 
“British concerns” mining in Lufang. There was no right given Chinese 


$ The researcher of China’s economic assistance is confronted with irreconcilable as- 
sertions such as the following (not cited by Professor Lee specifically but perhaps of 
icterest to the readers of this Journa): In an Economic Aid Agreement dated October 
7. 1956, China granted Nepal 20 million Indian Rupees and a 40 million Rupee line of 
credit against Chinese commodities. An additional 100 million Indian Rupees was 
gcanted in an Agreement dated March 21, 1960, to be drawn in commodities to be 
egreed by both Governments. Chinese People’s Institute of Foreign Affairs, New De- 
yvelopments in Friendly Relations Between China and Nepal, pp. 15, 25 (Peking, 1960). 
Hamilton Fish Armstrong reported the 1956 grant of Rupees to be precisely half. Arm- 
strong, “Where India Faces China,” 37 Foreign Affairs 617 at 623 (1959). There is 
n> information available to the public with regard to the total actual- delivery of com- 
modities under either agreement. The Colombo Plan Reports of the period are com- 
pletely silent as to the identity of Nepal’s non-Colombo Plan sources of foreign eco- 
nomic assistance. See Sixth, Seventh and Eighth Annual Reports of the Consultative 
Committee, Cmnd. 315, 610 and 920 respectively (1957, 1958 and 1960). 

Art. II. This language is mis-cited to Art. IV of the Agreement on p. 34, note 10, 
c= the book. 
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nationals to operate in Burma in any other way «han as miority shareholders 
in British firms. There are no rights given China, as opposed to Chinese 
nationals, in the agreement. To determine whether the PRC gained or 
lost rights for its nationals in Burma by agreeing to abrogate the agreement 
of 1941 it would be important tc know whether the law of Burma permits 
greater than 49% foreign sharcholding in Burmese concerns today and 
whether mining in Lufang is stil’ restricted to Burmese (or British) firms.® 
It seems most likely that the PRO “gave up” rights that were merely nom- 
inal, and terminated by mutual agreement with Burma an agreement that 
was already moot. 

There are other, less significant, ways in which the book can be faulted. 
While none of the nine appendices are actually unrelated to the text, it 
surely was not necessary to reproduce the whole 23 pages of the Korean 
Armistice Agreement of 1953. A better job of proofreading would have 
made the book easier reading, e.g., “hsien” on page 151 surely means 
“counties,” not “countries”; note 9 on page 165 surely intends to refer to 
note 42, not note 17. 

The faults are minor and the work is an important piece of scholarship. 


ALFRED P. RUBIN 


5 The text of the exchange of notes is in 144 British Foreign and State Papers 640. 
It would also be interesting to know if in fact any Chinese nationals have been affected - 
by the abrogation of the 194] agreemənt. If any substantial rights were renounced by 
China in purporting to renounce the 1941 agreement, one would expect some Chinese 
businessmen in Burma to have been kurt. If there have been Chinese nationals forced 
to relinquish some interest in mining in Lufang, it would be interesting to know whether 
any of them have been contributors tc the Kuomintang Government in Taiwan] 


BRIEFER NOTICES 


Foreign Investments and International Law. By Georg Schwarzenberger. 
(New York and Washington: Frederick A. Praeger, 1969. pp. xxiv, 237. 
B:bliography. Indexes. $12.00.) Professor Schwarzenberger, a pioneer of 
international economic law since long before it became the staple of fashion- 
able symposia, tackles in his latest book that field’s most controversial sub- 
ject: the protection of foreign investment. Tke book deals first with British 
state practice in an exhaustive critical survey which provides valuable 
insights into problems, policies and techniques, and brings interesting facts 
into light. The second main topic, a study af multilateral schemes (inter- 
national investment code projects, the World Bank’s Convention on the 
Settlement of Investment Disputes, proposals for an international investment 
insurance agency ), proves a perfect vehicle for a demonstration of the author's 
mastery of legal doctrine, his insights into drafting, his acute critical per- 
ception, and for his caustic style (¢.g., as to some traits of proposed invest- 
ment codes: “an astounding exercise in surreptitious law-making” (p. 127), 
“the less than frank technique of soft texts and hard commentaries” (p. 
155) ). His critique is intelligent and constructive; it is all the more valuable 
because it is based on substantial agreement with many of the proposals’ 
objectives. 

Issues are placed in perspective in highly condensed introductory and 
concluding chapters. The author is pessimistic on current possibilities for 
effectively protecting foreign investment through legal devices; it is difficult 
fcr any student of the subject to disagree. There is, however, room for 
disagreement with some of his factual assertions (e.g. that private capital 
is “abundant,” or private investors “credulous and uninformed” (p. 191) ) 
and some of the resulting generalizations. Professor Schwarzenberger con- 
sistently juxtaposes and contrasts legal prescriptions and “metalegal” (eco- 
nomic, political, etc.) factors; their interaction he treats as if it were outside 
the law’s ambit. While recognizing the ambizuity and fluidity of the tradi- 
tional international minimum standard and its dependence on long-gone 
conditions and attitudes, he states “existing” legal rules as if they were clear 
and certain. Nevertheless, his final conclusion is impeccably realistic: the 
existing pattern “may justly be summarized m the motto: caveat investor” 
(>. 200). If this implies that an investor's legitimate expectations should 
not include strict application of traditional rules of property protection 
(which the author insists are still in effect) this reviewer would be happy 


to concur. 
A. A. Fatrouros 


Medjunarodno Javno Pravo [Public International Law]. Second revised 
and enlarged edition. By Smilja Avramov, ‘Belgrade: 1969. pp. xii, 375. 
Index. Bibliography.) Dr. Smilja Avramov is an outstanding professor of 
international law at the Law Faculty of the University of Belgrade. This 
bok was obviously written in the first place for the use of her students. 
As a textbook it will serve its purpose very well. The book follows general 
patterns for academic instruction of law students. A bibliography lists 
Yugoslav and foreign authors of treatises on international law, including 
oa United States scholars whose publications appeared after World 

far II. 

The author has taken a moderate position in describing the various politi- 
cally sensitive aspects of international law. She points out the fact that the 
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doctrine of active and peaceful ccexistence represents the basis of Yugoslav 
foreign policy and that this policy is even embedded in the preamble of 
the Yugoslav Constitution of 1933. She states that in 1962 the United 
Nations General Assembly supported the policy of peaceful coexistence 
and that year after year new efforts have been made to reaffirm the prin- 
ciples of peaceful settlement of disputes and of non-intervention in the 
internal affairs of other states. She admits, however, that events on the 
political scene have not always followed these principles. 

On the other hand Miss Avramov states that the so-called national libera- 
tion wars are justified under international law, because their purpose is the 
protection of the people from oppression and domination by foreign 
Powers. In support of this theory Miss Avramov refers to the teachings of 
Lenin and writings by Edward Kardelj, the former Vice President of 
Yugoslavia. Thus, peaceful coexistence is qualified to the extent that the 
principle is not applicable to wars of national liberation, such as the war 
of decolonization of Algeria, the war in Viet-Nam and to wars of a similar 
nature. 

Disregarding these and a few similar viewpoints in Miss Avramovs book, 
based upon the dogmatism of official teachings, her treatise on international 
public law can be favorably compared with any treatise on international 
law published for teaching purposes at European and American universities 


and law schools. TVONKO R. Rove 


Theory and Reality in Public International Law. Revised edition. By 
Charles De Visscher. Translated by P. E, Corbett, (Princeton, N. J.: Prince- 
ton University Press, 1968. pp. xii, 527. Index. $12.50.) This is the transla- 
tion of the 1960 French edition of Judge De Visscher’s already classic book, 
which first appeared in this country in 1957. The basic ideas have not 
changed; this is still the most sophisticated treatment of the interrelations 
between the modern state system and international law, the most balanced 
account of the permanent tension between the political contest of states 
in the international milieu, and the aspiration to a genuine international 
community. The main changes (apart from additions to bring the book 
up to date) are, on the one hand, a new chapter on effectivity in interna- 
tional relations; on the other hand, a reorganization of Book IV (the judicial 
settlement of disputes), which now covers a broader range than in the 
original edition. Judge De Visscher’s book is the ideal essay for the 
student’s first encounter with international law. If they are law students, 
they will receive an indispensable background of political wisdom and legal 
theory; if they are students of political science, they will find a judicious 
assessment—neither utopian nor cynical—of the ròle of international law. 


STANLEY HOFFMANN 


The Structure of Impartiality. Toward the Crganization of World Law. 
By Thomas M. Franck. (New York: The Macmillan Company, 1968. 
pp. viii, 344, Index. $8.95.) ‘This is a spirited, learned, argumentative— 
one could almost say swinging—plea for the development of impartial, 
third-party law in the internatione! milieu, as the only way out of the deadly 
danger of pure power politics, and out of the hazards of power-based two- 
party (compromise) lawmaking. Professor Franck brilliantly points out 
these risks and perils, and answers the traditional arguments critical of 
third-party law. He brings to bear on his subject not only solid and wide 
legal erudition, but a shrewd political and psychological sense, and a 
variety of philosophical references. He realizes the difficulty of finding 
truly impartial referees, but shows persuasively that those obstacles are not 
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fatal, and have been overcome in a large number of instances. That the 
achievement of “reciprocal application of neutral principles” would be a 
kuge leap forward for world order, even if “the content of objectivity is not 
objectively definable,” is true enough. But the key question remains: Are 
states, those cold, subjective, committed, competing monsters, at all willing 
tə heed the lawyer’s arguments, and to entrust their vital interests and con- 
cerns to third parties? Reciprocity may well be the basis of order; but 
reciprocity interests them less than advantages, and the order each one 
wants is still that which bears its own flag. 


STANLEY HOFFMANN 


The Strategy of World Order. 4 vols. Edited by Richard A. Falk and 
Saul H. Mendlovitz. (Vol. 1: Toward a Theory of War Prevention. pp. 
xx, 394. $2.50; Vol. 2: International Law. pp. xiv, 382. $2.50; Vol. 3: The 
United Nations. pp. xv, 848. $3.50; Vol. 4: Disarmament and Economic 
Development. pp. xv, 672. $3.50. New York: World Law Fund, 1966. 
$10.00 a set.) Professors Falk and Mendlovitz are attempting “a systematic 
study of world order.” They “conceive cf world order as a strategy by 
vhich one system is transformed into another more in accord with a posited 
sst of human values.” The four volumes, which deal respectively with war 
Erevention, international law, the United Nations, and disarmament and 
economic development, are extraordinarily skillful compilations of essays by 
cistinguished writers in those fields. Professors Falk and Mendlovitz have 
used the works of economists, strategists, political scientists, statesmen, 
philosophers, as well as international lawyers; they have resorted to cases 
and documents, and thus provided their readers with the most systematic 
readings on the problems of world order raised by the present international 
system. Being methodologically eclectic, they have been willing to resort 
to authors who approach the study of the system from very diverse view- 
points. But Professors Falk and Mendlovitz have avoided the greatest 
pitfall of such enterprises—dispersion—and remained on a steady course: 
the study of the management of power (and particularly of force) in a 
world that remains fragmented into competing units armed with deadly 
veapons, Although the alternative system they choose, that of Grenville 
Clark and Professor Louis Sohn, is not exactly uncontroversial, they have 
used their choice heuristically rather than dogmatically. Their effort de- 
serves the highest praise, on educational as well as on normative grounds. 


STANLEY HOFFMANN 


The International Relations Dictionary. By Jack C. Plano and Roy Olton. 
(New York: Holt, Rinehart & Winston, 1969. pp. xiv, 337. Index. $3.95.) 
Professors Plano and Olton have created a useful supplementary book for 
beginning undergraduates in the field of international relations. Covering 
the entire spectrum of phenomena which constitutes contemporary inter- 
rational politics, the authors prcvide descriptions of such terms as expropria- 
tion, geopolitics, xenophobia and extradition. Although the authors claim 
that the Dictionary provides definitions of basic theoretical concepts in the 
feld, the terms discussed are more likely to be found in the pages of the 
New York Times than the existing political science journals. Because such 
terms do represent information about contemporary international politics, 
however, the Dictionary should prove valuable in providing the interested 
student with the background necessary to understand current international 
developments as well as the textbooks which try to put those developments 
into some theoretical pattern. The “definitions” usually run about a third 
cf a page and frequently provide background information. One might 
better characterize the statements provided by the authors as something 
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between a straight definition and an entry in an encyclopedia. In spite 
of its limitations, however, the book can serve a useful function in under- 
graduate international relations courses by providing the “nuts-and-bolts” 
information which instructors and textbook writers sometimes find annoying 


to cover. 
Á Wurram D. Copiin 


Canadian Treaty-Making. By A. E. Gotlieb. (Toronto; Butterworths, 
1968. pp. xii, 108. Index. $7.50.) The author of this small volume, who 
is Assistant Under Secretary of State for External Affairs and Legal Adviser 
to the Canadian Department of External Affairs (but writing this book in 
his private capacity), has provided a welcome addition to the literature on 
the treaty practice of a leading Commonwealth state. 

In his introduction the author notes, in the contemporary world, a 
“steadily diminishing number of domestic matiers which lack an interna- 
tional aspect, as a result either of the need for international regulations or 
co-operation in respect of a certain subject, or of its ramifications beyond 
the borders of the state.” (Pp. 1-2.) He submits that subjects which have 
long been left to customary law are now being codified in multilateral 
treaties. Yet he finds (p. 3) that treaty-making remains an obscure subject, 
little understood even by the professionals of diplomacy. The volume 
essays successfully an explanation of the flexibility of procedures in Canada’s 
dealing with contemporary interests and problems. The implementation of 
(or performance under) treaties receives seconcary attention, as does also 
the matter of Provincial agreements. 

Described (at pp. 9-10) as one of the “mast impressive examples of 
peaceful change” in the twentieth century is the transition of the Dominions 
from dependent status in the Commonwealth to the position of sovereign 
states. In a generic sense a treaty is “any type of international agreement 
between states governed by international law” (p. 12); approximately 
seventy percent of Canada’s treaties in the post-World-War-II period have 
taken the form of exchanges of notes (p. 18). The author points out that 
in the period 1946-1967 sixty of Canada’s treaties (33%) were with the 
United States, five times as many as those with the United Kingdom (p. 60). 
While Canadian treaty-making is within “exclusive federal competence,” 
Canadian Provinces, the author notes, made many agreements with States 
of the United States (p. 26). 

Other matters receiving attention relate to the rôle of central and regional 
authorities in the exercise of treaty-implementing power, registration in 
accordance with U.N. Charter provisions, and the effect of human rights 
commitments on the balance of Federal and State powers (p. 83, 83n.). 

In his conclusions the author notes the “informal and pragmatic approach 
that has characterized ... the actions taken by Canada in developing 
effective and simplified methods for making treaties” (p. 84). One general 
conclusion is that in the case of a country such as Canada treaty-making is 
often a reliable indicator of the political realities that characterize and shape 
the country’s foreign policy (p. 86). 

Readers generally, and not merely those in Canada, will find in this small, 
compact volume useful if brief information as to procedures followed, range 
of subject matter covered, and the law governing Canadian treaty-making. 


RosBert R. WILSON 


Les Télécommunications par Satellites: Aspects Juridiques. Centre Na- 
tional de la Recherche Scientifique, Groupe de Travail sur le Droit de 
l'Espace. (Paris: Éditions Cujas, 1968. pp. xii, 456. Bibliography. Index.) - 
It is hard to believe that only eleven years have elapsed since a human 
voice was for the frst time transmitted to earth via communications satellite 
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(December, 1958). The developments during the intervening period have 
been nothing short of spectacular. Following the launching in 1965 of the 
“Barly Bird” satellite, advances in comsat technology have been so rapid 
that by 1969 a truly global operational network has been established under 
the aegis of the Intelsat Consortium, now embracing 68 states. Already on 
the horizon, perhaps less than a decade away, is another revolutionary 
breakthrough—the introduction of broadcasting satellites, capable of trans- 
mitting radio and TV programs directly to home receivers. 

Given the pace of current scientific and technological innovation, not 
surprisingly many of the inherited legal arrangements designed to regulate 
international telecommunications have been found inadequate to cope with 
the space-age conditions. The present collection of essays should facilitate 
and stimulate enlightened discussion which is an indispensable prerequisite 
to rational regulation of space telecommunications. This all-French effort, 
divided into fourteen essays, contains a well-balanced presentation of the 
major legal problems created by the advent of satellite communications. 
Of special interest to the American reader will be the French appraisal of 
the rôle of COMSAT Corporation in its U. S. environment and the current 
and potential future impact of COMSAT and INTELSAT on the develop- 
ment of European space communications. Two informative contributions 
on the technical aspects of communications satellites, over one hundred 
pages of relevant documentation which includes the texts of Franco-Soviet 
and Franco-German space co-operation agreements, and an extensive 
kibliography still further enhance the value of this publication. 


Ivan A. VLASIC 


Legislacién sobre Energia Nuclear en los Estados Americanos. Secunda 
edición, revisada y aumentada. (Washington, D. C.: Secretaria General, 
Organización de los Estados Americanos, 1969. pp. 404.) This second edi- 
tion of a report by the Pan American Union on the legislation of the American 
states on nuclear energy comes at a critical time when the pending Treaty 
an Non-Proliferation of Nuclear Weapons awaits approval. For the Treaty 
rot only deals with the obligations of nuclear-weapon states but with those 
cf non-nuclear-weapon states as well, and the Latin American states fall as 
a body in the latter group. 

Happily the Latin American states do not feel as if they had been put 
in a humiliating position. For the danger of a nuclear war from the 
increase of nuclear weapons is so great that it must be stopped forthwith; 
and at the same time the Treaty makes adequate provision for the extension 
cf nuclear explosive services for peaceful purposes. The Latin American 
Treaty, signed at Mexico City in 1967, is proof enough of the Latin 
American realization of the need of a general non-proliferation treaty. 

The report first gives a summary of the legislation of the individual states, 
and this is followed by information on multilateral and bilateral treaties, 
the Inter-American Commission on Nuclear Energy and its Special Juridical 
Committee. The texts of the local laws are given in detail, Argentina and 
Brazil, for example, both creating national commissions on atomic energy 
and dealing with every phase cf nuclear materials and their control. 

Congratulations are due to the Pan American Union for this valuable 
material, prepared under the direction of Isidoro Zanotti; and it is to be 
hoped that in due time it will appear in an English edition. 


C, G. Fenwick 


Leis da Guerra e Armas Nucleares. By Mario Pessoa. (São Paulo: 
Biblioteca do Exército, Editora, 1969. pp. xii, 362.) The problem of 
nuclear weapons almost defies analysis. Are there conditions under which 
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the atomic bomb could be used so that it can be listed as a lawful weapon 
of war under fixed conditions, or is it an inherently unlawful weapon, the 
mere possession of which would be unlawful except as a deterrent against 
its use by some other nation in violation of the lawP The distinguished 
Brazilian Professor confronts the problem with scientific ability and moral 
courage. As a background, Part I discusses the status of war in relation 
to international law, and Part I, the laws of war in detail. Both parts 
follow the standard treatment of the subject and are characterized by refer- 
ences to, and the citation of, the leading writers on the subject, with empha- 
sis upon the provisions of the Hague Conventions. 

Part III takes up the challenge of nuclear weapons and we are confronted 
with the conflicting positions of the two leading nuclear governments. The 
opinions of jurists are cited, anc it is of interest to get their reactions to 
the bomb, even though in many cases obviously out of context. The recent 
inter-American treaty is discussed at length, giving the reaction of non- 
nuclear states. Chief attention is directed tc the draft treaty of 1967 be- 
tween the United States and the Soviet Union on the Non-Proliferation of 
Nuclear Weapons, although the author emphasizes that unless existing 
nuclear weapons are destroyed, the Treaty must necessarily remain largely 
ineffective. 

Professor Pessoa is to be congratulated in presenting his difficult subject 
in clear and non-technical language. We can be grateful to him for making 
clear its complexities, even if no easy solution can be found; and it is helpful 
to have the view of a Latin American writer who can see the problem from 


the point of view of a non-nuclear nation. C. C. Fenwick 


The U.N. Secretary-General and the Maintenance of Peace. By Leon 
Gordenker. (New York and London: Columbia University Press, 1967. 
pp. xx, 380. Index. $8.50.) Professor Gordenker’s broad and scrupulous 
study examines the evolution of the United Nations Secretary General's 
rôle in the most important political area, peacekeeping. He had originally 
planned a broader study of the Secretary General, and there are traces of 
his original conception in the first two parts of the book, which deal with 
the idea of the office (or rather, the conflicting notions and the process of 
appointment finally agreed upon), and with the administrative functions of 
the Secretary General. Professor Gordenker goes on to discuss his political 
functions: his use of Article 99, his rôle as a negotiatior and mediator, his 
performance of the tasks of investigation and observation, as well as the 
“politics and policies” of U.N. peaze forces. The last part examines political 
administration, ie., the various aspects of peacekeeping operations. The 
final chapter discusses the conditions for, and limits on, the Secretary 
General’s influence and the techniques of influsnce at his disposal. Pro- 
fessor Gordenker’s assessment is sober and devoid of illusions. Given the 
book’s sweep, he may not have gone as deeply into some of the more critical 
cases as one might have wished, nor has he sharply enough marked the 
differences between the three Secretaries General; but his study is com- 


prehensive and fair. 
STANLEY HOFFMANN 


Conflict of Laws: Mexico and the United States. A Bilateral Study. By 
S. A. Bayitch and José Luis Siqueiros. (Coral Gables, Fla.: University of 
Miami Press, 1968. pp. xv, 296. Appendices. Indices. $15.00.) The 
“bilateral” study of international conflict of laws was initially and most suc- 
cessfully promoted in the United States by the late Professor Arthur Nuss- 
baum and Columbia University’s Parker School of Foreign and Comparative 
Law. From the late 1940s, Professor Nussbaum and his colleagues edited a 
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distinguished series of bilateral studies (now totaling 17) each of which is 
devoted exclusively to the private law relations between the United States 
ard another specified country (e.g., American-Swiss Private International 
Law, American-Japanese Private International Law, et al.). The present 
stidy by Professor Bayitch of the University of Miami Law School and 
Licenciado Siqueiros of the National University of Mexico is one of the rare 
bilateral studies in private international law which does not form a part of 
the Parker School's series. It is much longer than the average bilateral study 
published by the Parker School and fills a gap hitherto ‘ett open in the 
Parker School series. 

Despite the title of this study, its authors’ avowed primary purpose is to 
survey Mexico's international and interstate conflicts law. Indeed, it follows 
the general pattern of the Mexican co-author’s shorter Spanish-language 
text, Panorama de Derecho Mexicano: Sintesis del Derecho Internacional 
Privado (1965). It provides a broad-ranging description of the Mexican 
legal system as it deals with and relates to one or another American element 
or circumstance, The scholarly techniques are notably similar to those 
which one associates with Hispanic eee ee sweeping over-views com- 
bined with exhaustive enumeration of examples and exceptions, with rela- 
tively little analysis of the actual application of legal principles. The 
subject matter includes sources af Mexican conflicts law (including Mexican 
constitutional law, legislative enactments and treaty obligations); the law 
of Mexican nationality (including questions regarding vessels and aircraft, 
the status of aliens and Mexican varieties of the Calvo Doctrine); choice of 
law doctrines in a variety of Mexican substantive law fields; and conflicts of 
jurisdiction. 

It is to be regretted that this useful volume was not accorded the editorial 
care that it deserves. All too frequently the reader is bewildered by the 
enumeration of statutes or constitutional provisions of the various Mexican 
States which are barely explained. Substantial segments of the text might 
properly have been eliminated altogether or placed in footnotes. Despite 
these editorial problems, however, those who have a need to know some- 
thing of Mexican conflicts law will find in this volume a helpful and con- 
venient introduction to the subject matter and to relevant documents and 


literature. Jost A. CaBRANES 


Annuaire Francais de Droit International. Vols. X, 1964, and XI, 1965. 
(Vol. X: pp. xiv, 1237. Index; Vol. XI: pp. iv, 1313. Index. Fr. 78. 
Paris: Centre National de la Recherche Scientifique, 1965, 1966.) The 
French Yearbook of International Law continues to offer its readers a rich 
fare of articles, chronicles, studies of jurisprudence and book reviews. It 
is possible only to mention a few articles of lasting interest. In the 1964 
Yearbook, Jaroslay Zourek examines “the first diplomatic project for the 
organization of peace and security in Europe,” the Czech King George of 
Podiebrad’s 1464 project for an institutionalized association of Christian 
states, a bold anticipation of 20th-century efforts. Dr. Henri Meyrowitz 
studies the status of psychochemical weapons in international law. Pro- 
fessor Daniel Bardonnet investigates in great detail the political and legal 
condition of Asian minorities in Madagascar. In the 1965 Yearbook, Mr. 
George Fischer discusses Rhodesia and Professor René-Jean Dupuy analyzes 
the Dominican crisis. Professors Chaumont end Flory examine the political 
evolution of the United Nations, with special emphasis on peacekeeping. 


STANLEY HOFFMANN 
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OFFICIAL DOCUMENTS 


INTERNATIONAL CONVENTION RELATING TO INTERVENTION 
ON THE HIGH SEAS IN CASES OF OIL 
POLLUTION CASUALTIES 


Signed at Brussels November 29, 1969. 


The States Parties to the present Convention, 

conscious of the need to protect the interests of their peoples against the 
grave consequences of a maritime casualty resulting in danger of oil pollu- 
tion of sea and coastlines, 

CONVINCED that under these zircumstances measures of an exceptional 
character to protect such interests might be necessary on the high seas 
and that these measures do not affect the principle of freedom of the 
high seas, 

HAVE AGREED as follows: 


ARTICLE [ 


l. Parties to the present Conv2ntion may take such measures on the high 
seas as may be necessary to prevent, mitigete or eliminate grave and 
imminent danger to their coastline or related interests from pollution or 
threat of pollution of the sea by oil, folowing upon a maritime casualty 
or acts related to such a casualty, which may reasonably be expected to 
result in major harmful consequences. 

2. However, no measures shall be taken under the present Convention 
against any warship or other ship owned or operated by a state and used, 
for the time being, only on government non-commercial service. 


ÅRTICLE IT 


For the purposes of the present Convention: 


1. “maritime casualty’ means a collision of ships, stranding or other 
incident of navigation, or other occurrence or board a ship or external to 
it resulting in material damage or imminent threat of material damage to 
a ship or cargo; 

2. “ship” means: 

(a) any sea-going vessel of any type whatsoever, and 

(b) any floating craft, with the exception of an installation or device 
engaged in the exploration and exploitation of the resources of the 
sea-bed and the ocean floor and the subsoil thereof; 

3. “oil” means crude oil, fuel oil, diesel oil and lubricating oil; 

4. “related interests” means the interests of a coastal state directly 
affected or threatened by the maritime casual=y, such as: 
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(a) maritime coastal, port or estuarine activities, including fisheries 
activities, constituting an essential means of livelihood of the per- 
sons concerned: 

(b) tourist attractions of the area concerned; 

(c) the health of the coastal population and the well-being of the area 
concerned, including conservation of living marine resources and 
of wildlife; 

5. “Organization” means the Inter-Governmental Maritime Consultative 
Organization. 


Arricie III 


‘When a coastal state is exercising the right to take measures in accord- 

ance with Article I, the following provisions shall apply: 

'a) before taking any measures, a coastal state shall proceed to consulta- 
tions with other states affected by the maritime casualty, particularly 
with the flag state or states; 

'b) the coastal state shall notify without delay the proposed measures 
to any persons physical or corporate known to the coastal state, or 
made known to it during the consultations, to have interests which 
can reasonably be expected to be affected by those measures. The 
coastal state shall take into account eny views they may submit; 

“c) before any measure is taken, the coastal state may proceed to a 
consultation with independent experts, whose names shall be chosen 
from a list maintained by the Organization; 

‘d) in cases of extreme urgency requiring measures to be taken im- 
mediately, the coastal state may take measures rendered necessary 
by the urgency of the situation, without prior notification or con- 
sultation or without continuing consultations already begun; 

fe) a coastal state shall, before taking such measures and during their 
course, use its best endeavours to avoid any risk to human life, and 
to afford persons in distress any assistance of which they may stand 
in need, and in appropriate cases to facilitate the repatriation of 
ships’ crews, and to raise no obstacle thereto; 

(£) measures which have been taken in application of Article I shall be 
notified without delay to the states and to the known physical or 
corporate persons concerned, as well as to the Secretary-General of 
the Organization. 


ARTICLE IV 


1, Under the supervision of the Organization, there shall be set up and 
maintained the list of experts contemplated by Article III of the present 
Convention, and the Organization shall make necessary and appropriate 
regulations in connexion therewith, including the determination of the 
required qualifications. 

2. Nominations to the list may be made by Member States of the Organ- 
izetion and by parties to this Convention. The experts shall be paid on the 
basis of services rendered by the states utilizing those services. 
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Arricte V 


1. Measures taken by the coastal state in accordance with Article I shall 
be proportionate to the damage actual or threatened to it. 

2. Such measures shall not go beyond what is reasonably necessary to 
achieve the end mentioned in Article I and shall cease as soon as that end 
has been achieved; they shall not unnecessarily interfere with the rights and 
interests of the flag state, third states and of any persons, physical or 
corporate, concerned. 

3. In considering whether the measures are proportionate to the damage, 
account shall be taken of: 


(a) the extent and probability of imminent damage if those measures 
are not taken; and 

(b) the likelihood of those measures being effective; and 

(c) the extent of the damage which may be caused by such measures. 


ARTICLE VI 


Any party which has taken measures in contravention of the provisions 
of the present Convention causing damage to others, shall be obliged to 
pay compensation to the extent of the damage caused by measures which 
exceed those reasonably necessary to achieve the end mentioned in Article I. 


ARTICLE VII 


Except as specifically provided, nothing in the present Convention shall 
prejudice any otherwise applicable right, duty, privilege or immunity or 
deprive any of the parties or any interested physical or corporate person 
of any remedy otherwise applicable. 


ARTICLE VIH 


1. Any controversy between the parties as to whether measures taken 
under Article I were in contravention of tke provisions of the present 
Convention, to whether compensation is obliged to be paid under Article VI, 
and to the amount of such compensation shail, if settlement by negotiation 
between the parties involved or between the party which took the measures 
and the physical or corporate claimants has not been possible, and if the 
parties do not otherwise agree, be submitted upon request of any of the 
parties concerned to conciliation or, if conciliation does not succeed, to 
arbitration, as set out in the Annex to the present Convention. 

2. The party which took the measures shall not be entitled to refuse a 
request for conciliation or arbitration under provisions of the preceding 
paragraph solely on the grounds that any remedies under municipal law 
in its own court have not been exhausted. 


ÅRTICLE IX 


l. The present Convention shall remain open for signature until 31 
December 1970 and shall thereafter remain open for accession. 


474 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol, 64 


2. States Members of the United Nations or any of the Specialized 
Agencies or of the International Atomic Energy Agency or parties to the 
Statute of the International Court of Justice may become parties to this 
Convention by: 


(a) signature without reservation as to ratification, acceptance or ap- 
proval; 

(b) signature subject to ratification, acceptance or approval followed by 
ratification, acceptance or approval; or 

(c) accession. | 


ARTICLE X 


l. Ratification, acceptance, approval or accession shall be effected by the 
deposit of a formal instrument to that effect with the Secretary-General 
oz the Organization. 

2. Any instrument of ratification, acceptance, approval or accession de- 
posited after the entry into force of an amendment to the present Conven- 
tion with respect to all existing parties or after the completion of all 
measures required for the entry into force of the amendment with respect 
to those parties shall be deemed to apply to the Convention as modified by 
the amendment. 


ARTICLE XT 


1. The present Convention shall enter into force on the ninetieth day 
following the date on which governments of fifteen states have either signed 
it without reservation as to ratification, acceptance or approval or have 
ceposited instruments of ratification, acceptance, approval or accession with 
the Secretary-General of the Organization. 

2. For each state which subsequently ratifies, accepts, approves or 
accedes to it the present Convention shall come into force on the ninetieth 
day after deposit by such state of the appropriate instrument. 


Agrictz XII 


1, The present Convention may be denounced by any party at any time 
efter the date on which the Convention comes into force for that state. 

2. Denunciation shall be effected by the deposit of an instrument with 
the Secretary-General of the Organization. 

3. A denunciation shall take effect one year, or such longer period as may 
be specified in the instrument of denunciation, after its deposit with the 
Secretary-General of the Organization. 


ARTICLE XM 


1. The United Nations where it is the administering authority for a ter- 
ritory, or any state party to the present Convention responsible for the 
international relations of a territory, shall as soon as possible consult with 
the appropriate authorities of such territories or take such other measures 
as may be appropriate, in order to extend the present Convention to that 
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territory and may at any time by notification in writing to the Secretary- 
General of the Organization declare that tha present Convention shall 
extend to such territory. 

2. The present Convention shall, from the dete of receipt of the notifica- 
tion or from such other date as may be specified in the notification, extend 
to the territory named therein. 

3. The United Nations, or any party which has made a declaration 
under paragraph 1 of this article may at any time after the date on which 
the Convention has been so extended to any territory declare by notification 
in writing to the Secretary-General of the Organization that the present 
Convention shall cease to extend to any such territory named in the 
notification. 

4, The present Convention shall cease to extend to any territory men- 
tioned in such notification one year, or such longer period as may be 
specified therein, after the daze of receipt of the notification by the 
Secretary-General of the Organization. 


ARTICLE XIV 


1, A Conference for the purpose of revising or amending the present 
Convention may be convened bv the Organization. 

2. The Organization shall convene a Conference of the States Parties to 
the present Convention for revising or amending the present Convention at 
the request of not less than one-third of the parties. 


ARTICLE XV 


l. The present Convention shell be deposited with the Secretary-General 
of the Organization. | 
2. The Secretary-General of the Organizaticn shall: 


(a) inform all states which have signed or acceded to the Convention of: 
(i) each new signature or deposit of instrument together with the 
date thereof; 

(ii) the deposit of any instrument of denunciation of this Conven- 
vention together with the date of the deposit; 

(iii) the extension of the present Convention to any territory under 
paragraph 1 of Article XIII and of the termination of any such 
extension under the provisions of paragraph 4 of that article 
stating in each case the date on which the present Convention 
has been or will cease to be so extended; 

(b) transmit certified true copies of the present Convention to all Signa- 
tory States and to all states which accede to the present Convention. 


AaTIcCLe XVI 


As soon as the present Convention comes into force, the text shall be 
transmitted by the Secretary-General of the Organization to the Secretariat 
of the United Nations for registration and publication in accordance with 
Article 102 of the Charter of the United Nations. 
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Anricte XVII 


The present Convention is established in a single copy in the English and 
French languages, both texts being equally authentic. Official translations 
in the Russian and Spanish languages shall be prepared and deposited with 
the signed original. 


IN WITNESS WHEREOF the undersigned being duly authorized by their re- 
spective governments for that purpose have signed the present Convention. 


DONE at Brussels this twenty-ninth day of November 1969. 


[Signed on behalf of the governments of Cameroon, Republic of China, 
France, Federal Republic of Germany, Guatemala, Iceland, Indonesia, Italy, 
Korea, Malagasy Republic, Monaco, Poland, Switzerland, United Kingdom, 
United States and Yugoslavia. ] 


ANNEX 


CHAPTER I 


CONCILIATION 
ARTICLE I 


Provided the parties concerned do not decide otherwise, the procedure 
for conciliation shall be in accordance with the rules set out in this chapter. 


ARTICLE 2 


l. A Conciliation Commission shall be established upon the request of 
one party addressed to another in application of Article VIII of the Con- 
vention. 


2. The request for conciliation submitted by a party shall consist of a 
statement of the case together with any supporting documents. 


3. If a procedure has been initiated between two parties, any other party 
the nationals or property of which have been affected by the same measures, 
ar which is a coastal state having taken similar measures, may join in the 
conciliation procedure by giving written notice to the parties which have 
originally initiated the procedure unless either of the latter parties object 
to such joinder. 


ARTICLE 3 


1. The Conciliation Commission shall be composed of three members: one 
nominated by the coastal state which took the measures, one nominated by 
he state the nationals or property of which have been affected by those 
measures and a third, who shall preside over the Commission and shall 
be nominated by agreement between the two original members. 

2. The Conciliators shall be selected from a list previously drawn up in 
accordance with the procedure set out in Article 4 below. 
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3. If within a period of 60 days from the date of receipt of the request 
for conciliation, the party to which such request is made has not given 
notice to the other party to the controversy of the nomination of the Con- 
ciliator for whose selection it is responsible, or if, within a period of 30 days 
from the date of nomination of the second of the members of the Commis- 
sion to be designated by the parties, the first two Conciliators have not 
been able to designate by common agreement the Chairman of the Com- 
mission, the Secretary-General of the Organization shall upon request of 
either party and within a period of 30 days, aroceed to the required nomi- 
nation. The members of the Commission thus nominated shall be selected 
from the list prescribed in the preceding paragraph. 


4, In no case shall the Chairman of the Commission be or have been a 
national of one of the original parties to the procedure, whatever the method 
of his nomination. 


ÅRTICLE 4 


l. The list prescribed in Article 3 above shall consist of qualified persons 
designated by the parties and shall be kept up to date by the Organization. 
Each party may designate for inclusion on the list four persons, who shall 
not necessarily be its nationals. The nominations shall be for periods of 
six years each and shall be renewable. 


2. In the case of the decease or resignation of a person whose name 
appears on the list, the party which nominated such person shall be per- 
mitted to nominate a replacement for the remainder of the term of office. 


ARTICLE 5 


1. Provided the parties do not agree otherwise, the Conciliation Com- 
mission shall establish its own procedures, which shall in all cases permit 
a fair hearing. As regards examination, the Commission, unless it unani- 
mously decides otherwise, shall conform with the provisions of Chapter III 
of The Hague Convention for the Peaceful Settlement of International 
Disputes of 18 October 1907. 


2. The parties shall be represented before the Conciliation Commission 
by agents whose duty shall be to act as intermediaries between the parties 
and the Commission. Each of the parties may seek also the assistance of 
advisers and experts nominated by it for this purpose and may request the 
hearing of all persons whose evidence the party considers useful. 

3. The Commission shall have the right to request explanations from 
agents, advisers and experts of the parties as well as from any persons whom, 
with the consent of their governments, it may deem useful to call. 


ARTICLE 6 


Provided the parties do not agree otherwise, decisions of the Conciliation 
Commission shall be taken by a majority vote end the Commission shall not 
pronounce on the substance of the controversy unless all its members are 
present. 
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ARTICLE 7 


The parties shall facilitate the work of the Conciliation Commission and 
in particular, in accordance with their legislation, and using all means at 
their disposal: 

(a) provide the Commission with the necessary documents and in- 
formation; 

(b) enable the Commission to enter their territory, to hear witnesses 
or experts, and to visit the scene. 


ARTICLE 8 


The task of the Conciliation Commission will be to clarify the matters 
under dispute, to assemble for this purpose all relevant information by 
means of examination or other means, and to endeavour to reconcile the 
parties. After examining the case, the Commission shall communicate to 
the parties a recommendation which appears to the Commission to be 
appropriate to the matter and shall fix a period of not more than 90 days 
within which the parties are called upon to state whether or not they 
accept the recommendation. 


ARTICLE 9 


The recommendation shall be accompanied by a statement of reasons. 
If the recommendation does not represent in whole or in part the unanimous 
opinion of the Commission, any Conciliator shall be entitled to deliver a 
separate opinion. 


ARTICLE 10 


A conciliation shall be deemed unsuccessful if, 90 days after the parties 
have been notified of the recommendation, either party shall not have noti- 
fied the other party of its acceptance of the recommendation. Conciliation 
skall likewise be deemed unsuccessful if the Commission shall not have 
been established within the period prescribed in the third paragraph of 
Article 3 above, or provided the parties have not agreed otherwise, if the 
Commission shall not have issued its recommendation within one year from 
tke date on which the Chairman of the Commission was nominated. 


ARTICLE 11 

1. Each member of the Commission shall receive remuneration for his 
work, such remuneration to be fixed by agreement between the parties. which 
shall each contribute an equal proportion. 

2. Contributions for miscellaneous expenditure incurred by the work of 
the Commission shall be apportioned in the same manner. 


ARTICLE 12 


The parties to the controversy may at any time during the conciliation 
procedure decide in agreement to have recourse to a different procedure for 
settlement of disputes. 
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CHAPTER II 


ARBITRATION 
ÅRTICLE 13 


J. Arbitration procedure, unless the parties decide otherwise, shall be in 
accordance with the rules set cut in this chapter. 

2. Where conciliation is unsuccessful, a request for arbitration may only 
be made within a period of 180 days following the failure of conciliation. 


ARTICLE 14 


The Arbitration Tribunal shall consist of three members: one Arbitrator 
nominated by the coastal state which took the measures, one Arbitrator 
nominated by the state the nationals or property of which have been affected 
by those measures, and another Arbitrator who shall be nominated by agree- 
ment between the two first-nam2d, and shall ect as its Chairman. 


ARTICLE 15 


1. If, at the end of a period of 60 days from the nomination of the second 
Arbitrator, the Chairman of the Tribunal shall not have been nominated, the 
Secretary-General of the Organization upon request of either party shall 
within a further period of 60 days proceed to such nomination, selecting 
from a list of qualified persons previously drawn up in accordance with the 
provisions of Article 4 above. This list shall be separate from the list of 
experts prescribed in Article IV of the Convention and from the list of 
Conciliators prescribed in Artice 4 of the present Annex; the name of the 
same person may, however, appear both on the list of Conciliators and on 
the list of Arbitrators. A person who has acted as Conciliator in a dispute 
may not, however, be chosen to act as Arbitrator in the same matter. 

2. If, within a period of 60 days from the cate of the receipt of the re- 
quest, one of the parties shall not have nominated the member of the 
Tribunal for whose designation it is responsible, the other party may directly 
inform the Secretary-General of the Organization who shall nominate the 
Chairman of the Tribunal within a period of 60 days, selecting him from 
the list prescribed in paragraph 1 of the present article. 

3. The Chairman of the Tribunal shall, upon nomination, request the 
party which has not provided an Arbitrator, to do so in the same manner 
and under the same conditions. If the party does not make the required 
nomination, the Chairman of the Tribunal shall request the Secretary-General 
of the Organization to make the nomination in the form and conditions 
prescribed in the preceding paragraph. 

4, The Chairman of the Tribunal, if nominated under the provisions of 
the present article, shall not be cr have been a national of one of the parties 
concerned, except with the consent of the other party or parties. 
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5. In the case of the decease or default of an Arbitrator for whose nomi- 
nation one of the parties is responsible, the said party shall nominate a 
replacement within a period of 60 days from the date of decease or default. 
SEould the said party not make the nomination, the arbitration shall proceed 
under the remaining Arbitrators. In the case of decease or default of the 
Chairman of the Tribunal, a replacement shall be nominated in accordance 
w-th the provisions of Article 14 above, or in the absence of agreement be- 
tween the members of the Tribunal within a period of 60 days of the 
decease or default, according to the provisions of the present article. 


ARTICLE 16 


If a procedure has been initiated between two parties, any other party, 
the nationals or property of which have been affected by the same measures 
or which is a coastal state having taken similar measures, may join in the 
arbitration procedure by giving written nctice to the parties which have 
originally initiated the procedure unless either of the latter parties objects 
ta such joinder. 


ÅRTICLE 17 


Any Arbitration Tribunal established under the provisions of the present 
Annex shall decide its own rules of procedure. 


ARTICLE 18 


1. Decisions of the Tribunal both as to its procedure and its place of 
meeting and as to any controversy laid before it, shall be taken by majority 
vote of its members: the absence or abstention of one of the members of 
the Tribunal for whose nomination the parties were responsible shall not 
constitute an impediment to the Tribunal reaching a decision. In cases of 
egual voting, the Chairman shall cast the deciding vote. 

2. The Parties shall facilitate the work of the Tribunal and in particular, 
in accordance with their legislation, and using all means at their disposal: 

(a) provide the Tribunal with the necessary documents and infor- 
mation; 

(b) enable the Tribunal to enter their territory, to hear witnesses or 
experts, and to visit the scene. 

3. Absence or default of one party shall not constitute an impediment to 
the procedure. 


ARTICLE 19 


1. The award of the Tribunal shall be accompanied by a statement of 
reasons. It shall be final and without appeal. The parties shall immediately 
comply with the award. 

2. Any controversy which may arise between the parties as regards in- 
terpretation and execution of the award may be submitted by either party 
for judgment to the Tribunal which made the award, or, if it is not available, 
to another Tribunal constituted for this purpose in the same manner as the 
criginal Tribunal. 
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INTERNATIONAL CONVENTION ON CIVIL LIABILITY FOR OIL 
POLLUTION DAMAGE 


Signed at Bruesels, November 29, 1969. 


The States Parties to the present Convention, 


conscious of the dangers of pollution posec by the worldwide maritime 
carriage of oil in bulk, 


CONVINCED of the need to ensure that adequate compensation is available 
to persons who suffer damage caused by pollution resulting from the escape 
or discharge of oil from ships, 


DESIRING to adopt uniform international rules and procedures for deter- 
mining questions of liability and providing adequate compensation in such 
cases, 


HAVE AGREED as follows: 


ÅRTICLE I 


For the purposes of this Convention: 


I. “Ship” means any sea-going vessel and any seaborne craft of any type 
whatsoever, actually carrying oil in bulk as cargo. 

2. “Person” means any individual or partnership or any public or private 
body, whether corporate or not, including a state or any of its constituent 
subdivisions. 

3. “Owner” means the person or persons registered as the owner of the 
ship or, in the absence of registration, the person or persons owning the 
ship. However in the case of a ship owned by a state and operated by a 
company which in that state is registered as the ship’s operator, “owner” 
shall mean such company. 


4, “State of the ship’s registry” means in relation to registered ships the 
state of registration of the ship, and in relation to unregistered ships the 
state whose flag the ship is flying. 

5. “Oil” means any persistent oil such as crude oil, fuel oil, heavy diesel 
oil, lubricating oil and whale oil, whether carried on board a ship as cargo 
or in the bunkers of such a ship. 


6. “Pollution damage” means loss or damage caused outside the ship 
carrying oil by contamination resulting from the escape or discharge of oil 
from the ship, wherever such escape or discharge may occur, and includes 
the costs of preventive measures and further loss or damage caused by 
preventive measures. 

7. “Preventive measures” means any reasoneble measures taken by any 
person after an incident has occurred to prevent or minimize pollution 
damage. 

8. “Incident” means any occurrence, or series of occurrences having the 
same origin, which causes pollution damage. 


9. “Organization” means the Inter-Governmental Maritime Consultative 
Organization. 
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ÅRTICLE II 


This Convention shall apply exclusively to pollution damage caused on 
the territory including the territorial sea of a Contracting State and to pre- 
ventive measures taken to prevent or minimize such damage. 


ARTICLE III 


1. Except as provided in paragraphs 2 and 3 of this article, the owner of 
a ship at the time of an incident, or where the incident consists of a series 
of occurrences at the time of the first such occurrence, shall be liable for 
any pollution damage caused by oil which has escaped or been discharged 
frcm the ship as a result of the incident. 

2. No liability for pollution damage shall attach to the owner if he proves 
that the damage: 


(a) resulted from an act of war, hostilities, civil war, insurrection or 
a natural phenomenon of an exceptional, inevitable and irresistible 
character, or 

(b) was wholly caused by an act or omission done with intent to cause 
damage by a third party, or 

(c) was wholly caused by the negligence or other wrongful act of any 
government or other authority responsible for the maintenance of lights 
or other navigational aids in the exercise of that function. 


3. If the owner proves that the pollution damage resulted wholly or 
partially either from an act or omission done with intent to cause damage 
by the person who suffered the damage or from the negligence of that 
person, the owner may be exonerated wholly or partially from his liability 
to such person. 

4, No claim for compensation for pollution damage shall be made against 
the owner otherwise than in accordance with this Convention. No claim 
for pollution damage under this Convention or otherwise may be made 
against the servants or agents of the owner. 

5. Nothing in this Convention shall prejudice any right of recourse of 
the owner against third parties. 


ARTICLE IV 


When oil has escaped or has been discharged from two or more ships, 
and pollution damage results therefrom, the owners of all the ships con- 
cerned, unless exonerated under Article ITI, shall be jointly and severally 
liable for all such damage which is not reasonably separable. 


ARTICLE V 
1. The owner of a ship shall be entitled to limit his liability under this 
Convention in respect of any one incident to an aggregate amount of 2,000 
francs for each ton of the ship’s tonnage. However, this aggregate amount 
shall not in any event exceed 210 million francs. 
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2. If the incident occurred as a result of the actual fault or privity of 
the owner, he shall not be entitled to avail himself of the limitation provided 
in paragraph 1 of this article. 

3. For the purpose of availing himself of the benefit of limitation provided | 
for in paragraph 1 of this article the owner skall constitute a fund for the 
total sum representing the limit of his liability with the court or other com- 
petent authority of any one of the Contracting States in which action is 
brought under Article IX. The zund can be constituted either by depositing 
the sum or by producing a bank guarantee or other guarantee, acceptable 
under the legislation of the Con-racting State vyhere the fund is constituted, 
and considered to be adequate by the court or another competent authority. 

4, The fund shall be distributed among the claimants in proportion to 
the amounts of their established claims. 

5. If before the fund is distributed the owrer or any of his servants or 
agents or any person providing him insurance or other financial security 
has as a result of the incident in question, paid compensation for pollution 
damage, such person shall, up to the amount he has paid, acquire by sub- 
rogation the rights which the person so compensated would have enjoyed 
under this Convention. 

6. The right of subrogation provided for in paragraph 5 of this article 
may also be exercised by a person other than those mentioned therein in 
respect of any amount of compensation for pollution damage which he may 
have paid but only to the extent that such subrogation is permitted under 
the applicable national law. 

7. Where the owner or any other person establishes that he may be com- 
pelled to pay at a later date in whole or in part any such amount of compen- 
sation, with regard to which such person would have enjoyed a right of 
subrogation under paragraph 5 or 6 of this article, had the compensation 
been paid before the fund was distributed, the court or other competent 
authority of the state where the fund has been constituted may order that 
a sufficient sum shall be provisionally set aside to enable such person at such 
later date to enforce his claim against the fund. 

8. Claims in respect of expenses reasonably incurred or sacrifices reason- 
ably made by the owner voluntarily to prevent or minimize pollution dam- 
age shall rank equally with other claims against the fund. 

9. The franc mentioned in this article shall be a unit consisting of sixty- 
five and a half milligrams of gold of millesimal fineness nine hundred. The 
amount mentioned in paragrap2 1 of this article shall be converted into 
the national currency of the stats in which the fund is being constituted on 
the basis of the value of that currency by reference to the unit defined above 
on the date of the constitution of the fund. 

10. For the purpose of this article the ship’s tonnage shall be the net 
tonnage of the ship with the addition of the amount deducted from the 
gross tonnage on account of engine room space for the purpose of ascertain- 
ing the net tonnage. In the case of a ship which cannot be measured in 
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accordance with the normal rules of tonnage measurement, the ship’s ton- 
nage shall be deemed to be 40 percent of the weight in tons (of 2240 lbs.) 
of cil which the ship is capable of carrying. 

li. The insurer or other person providing financial security shall be en- 
titled to constitute a fund in accordance with this article on the same condi- 
tions and having the same effect as if it were constituted by the owner. 
Such a fund may be constituted even in the event of the actual fault or 
privity of the owner but its constitution shall in that case not prejudice the 
rights of any claimant against the owner. 


ARTICLE VI 


L Where the owner, after an incident, has. constituted a fund in accord- 
ance with Article V, and is entitled to limit his liability, 


(a) no person having a claim for pollution damage arising out of that 
incident shall be entitled to exercise any right against any other assets 
of the owner in respect of such claim; 
(b) the court or other competent authority of any Contracting State 
shall order the release of any ship or other property belonging to the 
owner which has been arrested in respect of a claim for pollution dam- 
age arising out of that incident, and shall similarly release any bail or 
other security furnished to avoid such arrest. | 
2. The foregoing shall, however, only apply if the claimant has access to 
the court administering the fund and the fund is actually available in respect 
of his claim. 


ABTILE VII 


I. The owner of a ship registered in a Contracting State and carrying 
more than 2,000 tons of oil in bulk as cargo shall be required to maintain 
insurance or other financial security, such as the guarantee of a bank or a 
certificate delivered by an international compensation fund, in the sums 
fixed by applying the limits of liability prescribed in Article V, paragraph 
l to cover his liability for pollution damage under this Convention. 

&. A certificate attesting that insurance or other financial security is in 
forze in accordance with the provisions of this Convention shall be issued 
to cach ship. It shall be issued or certified by the appropriate authority of 
the state of the ship’s registry after determining that the requirements of 
paragraph 1 of this article haye been complied with. This certificate shall 
be in the form of the annexed model and shall contain the following 
particulars: 

(a) name of ship and port of registration; 

(b) name and principal place of business of owner; 

(c) type of security; 

(d) name and principal place of business of insurer or other person 
giving security and, where appropriate, place of business where the 
insurance or security is established; 
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(e) period of validity of certificate which shall not be longer than the 
period of validity of the insurance or other security. 

3. The certificate shall be in the official language or languages of the 
issuing state. If the language used is neither English nor French, the text 
shall include a translation into one of these languages. 

4, The certificate shall be carried on board the ship and a copy shall 
be deposited with the authorities who keep the record of the ship’s registry. 

5. An insurance or other financial security shall not satisfy the require- 
ments of this article if it can cease, for reasons other than the expiry of the 
period of validity of the insurance or security specified in the certificate 
under paragraph 2 of this article, before three months have elapsed from 
the date on which notice of its termination is given to the authorities re- 
ferred to in paragraph 4 of this article, unless the certificate has been sur- 
rendered to these authorities or £ new certificate has been issued within the 
said period. The foregoing provisions shall similarly apply to any modifica- 
tion which results in the insurance or security no longer satisfying the re- 
quirements of this article. 

6. The state of registry shall. subject to the provisions of this article, 
determine the conditions of issue and validity of the certificate. 

7. Certificates issued or certified under the authority of a Contracting 
State shall be accepted by other Contracting States for the purposes of 
this Convention and shall be regerded by other Contracting States as having 
the same force as certificates issued or certified by them. A Contracting 
State may at any time request consultation with the state of a ship’s registry 
should it believe that the insurer or guarantor named in the certificate is 
not financially capable of meeting the obligaticns imposed by this Con- 
vention. 

8. Any claim for compensaticn for pollution damage may be brought 
directly against the insurer or other person praviding financial security for 
the owner’s liability for pollution damage. In such case the defendant may, 
irrespective of the actual fault oz privity of the owner, avail himself of the 
limits of liability prescribed in Article V, paragraph 1. He may further 
avail himself of the defences (other than the bankruptcy or winding up of 
the owner) which the owner himself would heve been entitled to invoke. 
Furthermore, the defendant mey avail himself of the defence that the 
pollution damage resulted from the wilful misconduct of the owner himself, 
but the defendant shall not avail himself of any other defence which he 
might have been entitled to invoke in proceedings brought by the owner 
against him. The defendant shall in any event have the right to require the 
owner to be joined in the proceedings. 

9. Any sums provided by insurance or by other financial security main- 
tained in accordance with paragraph 1 of this article shall be available 
exclusively for the satisfaction of claims under this Convention. 

10. A Contracting State shall not permit a ship under its flag to which 
this article applies to trade unless a certificate has been issued under para- 
graph 2 or 12 of this article. 
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11. Subject to the provisions of this article, each Contracting State shall 
ensure, under its national legislation, that insurance or other security to 
the extent specified in paragraph 1 of this article is in force in respect of any 
ship, wherever registered, entering or leaving a port in its territory, or 
arriving at or leaving an off-shore terminal in its territorial sea, if the ship 
actually carries more than 2,000 tons of oil in bulk as cargo. 

12. If insurance or other financial security is not maintained in respect of 
a ship owned by a Contracting State, the provisions of this article relating 
thereto shall not be applicable to such ship, but the ship shall carry a 
certificate issued by the appropriate authorities of the state of the ship’s 
registry stating that the ship is owned by that state and that the ship’s 
liability is covered within the limits prescribed by Article V, paragraph 1. 
Such a certificate shall follow as closely as practicable the model prescribed 
by paragraph 2 of this article. 


ARTICLE VIII 


Rights of compensation under this Convention shall be extinguished unless 
an action is brought thereunder within three years from the date when the 
damage occurred. However, in no case shall an action be brought after 
six years from the date of the incident which caused the damage. Where 
this incident consists of a series of occurrences, the six years’ period shall 
run from the date of the first such occurrence. 


ARTICLE IX 


J. Where an incident has caused pollution damage in the territory in- 
cluding the territorial sea of one or more Contracting States, or preventive 
measures have been taken to prevent or minimize pollution damage in 
such territory including the territorial sea, actions for compensation may 
only be brought in the courts of any such Contracting State or States. 
Reasonable notice of any such action shall be given to the defendant. 

2. Each Contracting State shall ensure that its courts possess the neces- 
sary jurisdiction to entertain such actions for compensation. 

3. After the fund has been constituted in accordance with Article V the 
courts of the state in which the fund is constituted shall be exclusively 
competent to determine all matters relating to the apportionment and distri- 
bution of the fund, 


ARTICLE X 


1, Any judgment given by a court with jurisdiction in accordance with 
Article IX which is enforceable in the state of origin where it is no longer 
supject to ordinary forms of review, shall be recognized in any Contracting 
State, except: 


(a) where the judgment was obtained by fraud; or 
(b) where the defendant was not given reasonable notice and a fair 
opportunity to present his case, 
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2. A judgment recognized under paragraph 1 of this article shall be en- 
forceable in each Contracting State as soon as the formalities required in 
that state have been complied with. The formalities shall not permit the 
merits of the case to be re-opened. 


ARTICLE XI 


1. The provisions of this Convention shall not apply to warships or other 
ships owned or operated by a state and used, for the time being, only on 
government non-commercial service. 

2. With respect to ships owned by a Contracting State and used for com- 
mercial purposes, each state shall be subject to suit in the jurisdictions set 
forth in Article IX and shall waive all defences based on its status as a 
sovereign state. 


ARTICLE XII 


This Convention shall supersede any international conventions in force 
or open for signature, ratification or accessicn at the date on which the 
Convention is opened for signature, but only to the extent that such con- 
ventions would be in conflict with it; however, nothing in this article shall 
affect the obligations of Contracting States to non-Contracting States arising 
under such international conventions. 


ARTICLE XIII 


1. The present Convention shall remain open for signature until 31 De- 
cember 1970 and shall thereafter remain open for accession. 

2. States Members of the United Nations or any of the Specialized 
Agencies or of the International Atomic Energy Agency or parties to the 


Statute of the International Court of Justice may become parties to this 
Convention by: 


(a) signature without reservation as to ratification, acceptance or ap- 
proval, 

(b) signature subject to ratification, acceptance or approval followed 
by ratification, acceptance or approval; or 

(c) accession. 


ARTICLE XIV 


I. Ratification, acceptance, approval or accession shall be effected by the 
deposit of a formal instrument to that effect with the Secretary-CGeneral of 
the Organization. 

2, Any instrument of ratification, acceptance, approval or accession de- 
posited after the entry into force of an amendment to the present Conven- 
tion with respect to all existing Contracting States, or after the completion 
of all measures required for the entry into force of the amendment with 
respect to those Contracting States shall be deemed to apply to the Con- 
vention as modified by the amendment. 
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ARTICOLE XV 


l. The present Convention shall enter into force on the ninetieth day 
folowing the date on which governments of eight states including five states 
each with not less than 1,000,000 gross tons of tanker tonnage have either 
signed it without reservation as to ratification, acceptance or approval or 
have deposited instruments of ratification, acceptance, approval or accession 
with the Secretary-General of the Organization. 

£. For each state which subsequently ratifies, accepts, approves or ac- 
ceces to it the present Convention shall come into force on the ninetieth 
day after deposit by such state of the appropriate instrument. 


ARTICLE XVI 


1. The present Convention may be denounced by any Contracting State 
at any time after the date on which the Convention comes into force for 
that state. 

£., Denunciation shall be effected by the deposit of an instrument with 
the Secretary-General of the Organization. 

<. A denunciation shall take effect one year, or such longer period as may 
be specified in the instrument of cenunciation, after its deposit with the 
Secretary-General of the Organization. 


ARTICLE XVII 


J. The United Nations, where it is the administering authority for a 
territory, or any Contracting State responsible for the international relations 
of a territory, shall as soon as possible consult with the appropriate authori- 
ties of such territory or take such other measures as may be appropriate, in 
order to extend the present Convention to that territory and may at any time 
by notification in writing to the Secretary-General of the Organization de- 
claze that the present Convention shall extend to such territory. 

£. The present Convention shall, from the date of receipt of the notifica- 
tion or from such other date as may be specified in the notification, extend 
to che territory named therein. 

& The United Nations, or any Contracting State which has made a dec- 
laration under paragraph 1 of this article may at any time after the date on 
which the Convention has been so extended to any territory declare by 
notification in writing to the Secretary-General of the Organization that 
the present Convention shall cease to extend to any such territory named in 
the notification. 

4. The present Convention shall cease to extend to any territory men- 
tioned in such notification one year, or such longer period as may be 
specified therein, after the date of receipt of the notification by the Secretary- 
General of the Organization. 
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ARTICLE XVIII 


1. A Conference for the purpose of revising or amending the present 
Convention may be convened by the Organization. 

2. The Organization shall convene a Conference of the Contracting States 
for revising or amending the present Convention at the request of not less 
than one-third of the Contracting States. 


ARTICLE XIX 

1. The present Convention skall be deposited with the Secretary-General 

of the Organization. 

2. The Secretary-General of the Organization shall: 

(a) inform all states which have signed or acceded to the Convention of 
(i) each new signature o? deposit of instrument together with the 
date thereof; 

(ii) the deposit of any ins:rument of denunciation of this Convention 
together with the date of the deposit; 

(iii) the extension of the present Convention to any territory under 
paragraph 1 of Article XVII and of the termination of any such ex- 
tension under the provisions of paragrepr 4 of that article stating in 
each case the date on which the present Convention has been or will 
cease to be so extended; 

(b) transmit certified true ccpies of the present Convention to all Signa- 

tory States and to all states which accede ta the present Convention. 


ARTICLE XX 


As soon as the present Convention comes into force, the text shall be 
transmitted by the Secretary-General of the Organization to the Secretariat 
of the United Nations for registration and publication in accordance with 
Article 102 of the Charter of the United Nations. 


ARTICLE XXI 


The present Convention is established in a single copy in the English and 
French languages, both texts baing equally authentic. Official translations 
in the Russian and Spanish languages shall be prepared and deposited with 
the signed original. 

IN WITNESS WHEREOF the urdersigned being duly authorized by their 
respective governments for that purpose have signed the present Con- 
vention. 

DONE at Brussels this twenty-ninth day of November 1969. 


[Signed on behalf of the governments of Cameroon, Republic of China, 
France, Federal Republic of Germany, Guatemala, Iceland, Indonesia, Italy, 
Korea, Malagasy Republic, Monaco, Poland, Switzerland, United Kingdom, 
United States and Yugoslavia.] 
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ANNEX 


CERTIFICATE OF INSURANCE OR Oruer FINANCIAL SECURITY IN RESPECT OF 
Civi Liapmiry For Om POLLUTION DAMAGE 


Issued in accordance with the provisions of Article VII of the International 
Convention on Civil Liability for Oil Pollution Damage, 1969. 


FORT OF NAME AND ADDRESS 
REGISTRY OF OWNER 





This is to certify that there is in force in respect of the above-named ship a policy 
of insurance or other financial security satisfying the requirements of Article III of the 
International Convention on Civil Liability for Oil Pollution Damage, 1969. 


Tape of SOCOM): 25h 6b nGa aaa ieee ROO Ss ava eR T ON Ra eee eG E ewe eis 
poe EEI eae eee iol oe oe GIS A eee aie re ee E E E E E ewe Ries eae ers 
Darohom OF SCOUT: 56.6 se hus ae EEG GIRS OSS ONCE DAN CRAG URES ENE RRS 
EEPE MIETE f ETE E ERE E E ET RERET 
Name and Address P Pi marala) and/or Guarantor(s) 
Nani fs g-'o:csarg hosp aia siareie by eralh le Ace Wie waa a We ee Gow ow bee 6 whe oo Data ae ewe Ow Oe 
Address cash bets eis sks oes he iae ened eee saree oie ois pel aeee ean ere 
This certificate is valid until ..... ccc ccccccecnccvcecvenetccuscecsvececcscees 
Issued or certified by the Government Of ....cccceecevcncrscenccscvccnccesees 


pes semvnaon ase ea vnvnoavesenngvuan soportes teoeoveevreorvnteoennrnvnseeonwvnese eevee nen o 


(Full desienation of the State) 


At eesmeeethaepe@oanstevpsesvnnpeeesve E e a E E E E E E E E On ( E DE E EE EE E D E O O O O O O O a e a a O a e E te eese 
(Place) (Date) 


Signature ahd Title of issuing or 
certifying official. 


"EXPLANATORY NOTES: 
1. If desired, the designation of the state may include a reference to the 
competent public authority of the country where the certificate is issued. 
2. If the total amount of security has been furnished by more than one 
source, the amount of each of them should be indicated. 
3. If security is furnished in several forms, these should be enumerated. 
4, The entry “Duration of the Security” must stipulate the date on which 
such security takes effect. 
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INTERNATIONAL LEGAL MATERIALS 


The following documents are reproduced ir: Volume 9, Nos. 1 (January) 
and 2 (March), 1970, of International Legal Materials: Current Documents: + 


VOLUME IX, NUMBER 1 (January, 1970) 


TREATIES AND AGREEMENTS | PAGE 
Inter-Governmental Maritime Consultative Organization. Conven- 
tions Concerning Oil Pollution: 
International Convention fcr the Prevention of Pollution of the Sea 
by Oil, 1954, as Amende .......sens-nescnnsssseseeasssecoo 1 
International Convention Relating to Intervention on the High 
Seas in Cases of Oil Pollution Casualties ........unenrersesso 25 


International Convention on Civil Liability for Oil Pollution 
Damage cescest eel nis iiriete seeder eeds eas ea poe sees 45 


International Civil Aviation Organization: Draft Proposals on the 
Unlawful Seizure of Aircraft 2.0... csc cee nent cee e nee ee veces 68 


International Telephone and Telegraph Corporation-Peru: Agree- 
ment on the Basic Conditions for Nationalizing the Peruvian 


Telephone: Company ....snessesessennsoesessseoeosessseoooeo 80 
Organization of American States: 

American Convention on Human Rights Adopted at Inter-American 
Specialized Conference on Human Rights ..........cceeseeees 99 

Resolution and Recommendations Concerning the American Con- 
vention on Human Righss .......... cess cee cenccvcecencees 123 

Government Statements Concerning the American Convention on 
Homap Higotee sence ccnp eta arses eda ee iaaeeciaese ss 126 


United Nations: Convention on Special Missions and Optional 
Protocol Concerning the Compulsory Settlement of Disputes .... 127 


JUDICIAL AND SIMILAR PROCEEDINGS 


Netherlands: Decision of Hague Court of Appeal in N.V. Cabolent v. 
National Iranian Oil Company (sovereign immunity) .......... 152, 


United States: Tariff Commission Determination of Injury in In- 
vestigation Concerning Potassium Chloride from Canada, France, 
and West Germany (application of U. S. Antidumping Act to 
multinational corporations ) 


1 The annual subscription for six numbers of International Legal Materials is $25.00; 
there is a concessionary rate of $15.00 for members of the American Society of Inter- 
national Law. Inquiries and orders should be directed to International Legal Ma- 
terials, American Society of International Law, 2223 Massachusetts Avenue, N. W., 
Washington, D. C. 20008. 


492 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 64 


LEGISLATION AND REGULATIONS PAGE 
Brazil: Law on Hijacking of Aircraft ............ceeeeeeeeeeeeees 180 
Mexico: Decree on Hijacking of Aircraft ......... ccc cece ce eees 185 


Peru: Decree-Law Approving the Agreement with International Tele- 
phone and Telegraph Corporation on the Nationalization of the 


Peruvian Telephone Company .............ccccceeccscacccces 186 
United States: 
Export Administration Act of 1969 .......... ccc cece cece ee cnes 192 
Treasury Department Regulations Concerning Trade with Main- 
and Ching cassona seco tw arsenate O E sare 197 


CTHER DOCUMENTS 
India-United Arab Republic-Yugoslavia: Joint Communiqué Con- 
cerning the Tripartite Agreement on Economic Cooperation ...... 200 


International Monetary Fund. Allocation of Special Drawing Rights 
and Proposed Increase in Fund Quotas. 


Board of Governors Resolution ..........-. ccc ceca tween eeees 202 
Initial Allocation of Special Drawing Rights ................- 203 
Report of Executive Directors to Board of Governors on Increase 
m Pind (OOS cc 2 ccevive taal E sees ewe eres 204 
Arrangement to Purchase South African Gold ..............0005 208 


United Nations Generel Assembly: 
Resolution on Financing Conciliation Commissions under Vienna 
Convention on the Law of Treaties and Note of Secretary-Gen- 


eral Concerning Conciliation Commissions ..............00. 211 
Resolution on Hijacking of Aircraft ......... 0... ec ceeeceneeeee 217 
Resolution on International Monetary Reform ...........c00. ee: 219 
Resolution on the Settlement of Civil Claims Against Members of 

Special MISSIONS cerraran iaae EN 221 


VOLUME IX, NUMBER 2 (March, 1970) 


JUDICIAL AND SIMILAR PROCEEDINGS 


International Court of Justice: Decision m Barcelona Traction Case 
(Belgium v. Spain) (diplomatic protection of corporations and 
shareholders; nationality of claims ..............00cceeceecenes 227 


TREATIES AND AGREEMENTS 


Belgium-Denmark-France-Federal Republic of Germany-Netherlands- 
Norway-Sweden-United Kingdom: Agreement for Co-operation in 
Dealing with Pollution of the North Sea by Oil ................. 359 


France-Union of Soviet Socialist Republics: Consular Convention ... 365 
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PAGE 
United Nations. Proposals Concerning Chemical and Bacteriologi- 
cal Weapons: 
U.N. General Assembly Resolutions ..........cceecaeseseceeees 377 
United Kingdom Draft Convention ...........0cec eee es eeeeees 382, 
Bulgaria-Byelorussia-Czechoslovakia-Hungary-Mongolia-Poland- 
Romania-Union of Soviet Socialist Republics Draft Convention . 386 
United States-Union of Soviet Socialist Republics: Draft Treaty on 


the Prohibition of the Emplacement of Nuclear Weapons and Other 
Weapons of Mass Destruction on the Seabed and Ocean Floor ... 392 


OTHER DOCUMENTS 


Council of Europe. The Withdrawal of Greece: 
Greek Foreign Minister Speech Before Committee of Ministers ... 396 
Greek Government Note Verbale Concerning Denunciation of the 


Statute and Withdrawal from the Council ..................- 408 
Greek Government Note Verbale Concerning the European Con- 
vention on Human Rights ...........:ccceee cess ceeceeeeees 410 
Secretariat General Note Verbale in Reply .............0eeeeees 412 
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WHO KILLED ARTICLE 2(4)? 
OR: 
CHANGING NORMS GOVERNING THE 
USE OF FORCE BY STATES 


By Thomas M. Franck ° 


Twenty-five years ago, the Allisd nations gathered at San Francisco in 
the warming glow of victory anc signed a solemn treaty giving effect to 
their determination “to save succeeding generations from the scourge of 
war... and “to ensure, by the acceptance cf principles and the institu- 
tion of methods, that armed force shall not be used, save in the common 
interest .. .”2 Specifically, they undertook in Article 2(4) to “refrain in 
their international relations from the threat or use of force against the terri- 
torial integrity or political independence of any state...” They also 
committed themselves to “settle their international disputes by peaceful 
means... ? | 

Yet today the high-minded resolve of Article 2(4) mocks us from its 
grave. That the rules against the use of force should have had so short 
a life appears due to various factors. The rules, admirable in themselves, 
were seemingly predicated on a false assumpticn: that the wartime part- 
nership of the Big Five would ccntinue, provicmg the means for policing 
the peace under the aegis of the United Nations. They appeared to ad- 
dress themselves to preventing conventional military aggression at the very 
moment in history when new forms of attack were making obsolete all 
prior notions of war and peace strategy. And the Charter itself provided 
enough exceptions and ambiguities to open the rules to deadly erosion. 

But if the rules prohibiting recourse to force were imperfect and, to some 
extent, already obsolescent by the time the Charter came into operation, 
this does not alone account for the demise of Article 2(4). Blame for 
this must be shared by powerfu., and even some not-so-powerful, states 
which, from time to time over the past twenty-five years, have succumbed 
to the temptation to settle a score, to end a dispute or to pursue their na- 
tional interest through the use of force. 

The practice of these states hes so severely shattered the mutual con- 
fidence which would have been the sine qua non of an operative rule of 
law embodying the precepts of Article 2(4) that, as with Ozymandias, 
only the words remain. Perhaps the nations, ziven the changed realities 
of the postwar quarter-century, could not realistically have been expected 
to live with Article 2(4). But its demise does raise a serious question for 


* Center for International Studies, New York University. 
1 U.N. Charter, Preamble. 
2 U.N. Charter, Art. 2(3). 
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the nations: Having violated it, ignored it, run roughshod over it, and ex- 
plained it away, can they live without it? 


J. Factors UNDERMINING ARTICLE 2(4) 


The United Nations Charter today bears little more resemblance to the 
modern world than does a Magellan map. The real world is not necessarily 
ricer, but it is quite different. Chapter VII of the United Nations Charter, 
for example, makes extensive provision for collective action by the Organi- 
zation “to maintain or restore international peace and security” when a 
threat to the peace or an act of aggression occurs. “Such action may in- 
clude demonstrations, blockade and other operations by air, sea, or land 
forces of Members of the United Nations.” In order to facilitate such col- 
lective enforcement actions, Chapter VII provides for a U.N. Military Staff 
(Committee to command the international police forces. It also obligates 
Member States to “hold immediately available national air-force contingents 
or combined international enforcement action.” 

Unfortunately these ambitious projects were founded on an invalid pre- 
mise: that the Security Council would be able to discharge its responsi- 
bility as the United Nations’ principal organ for world peacekeeping. Un- 
der Chapter VII it is the Council which must decide whether, in any par- 
ticular instance, a threat to the peace exists, or whether aggression has 
been committed and, if so, by whom, and, finally, what, if any, collective 
steps by the world organization would best remedy the situation. The 
Security Council, however, in all but procedural matters, can only act with 
the assent of nine members, including the affirmative vote or at least the 
benevolent abstention of each of the Big Five. Almost from the moment 
the San Francisco Charter was signed, this essential prerequisite for U.N. 
collective enforcement action—the unanimity of the great Powers—was 
seen to be an illusion. Consequently, with the exception of the U.N. 
action in defense of South Korea, it has never been possible to invoke these 
collective enforcement provisions. Even in that one instance, U.N. military 
action could not have occurred but for a fortuitous absence of the Soviet 
Jnion from the Security Council. As for the U.N. rôle in the Congo, it 
never technically became an enforcement action, since the enemies against 
vzhich the action was directed were hunger, chaos, tribalism and free- 
bootery, and not a transgressing state. Even at the beginning, when 
the Security Council authorized a U.N. presence to facilitate the with- 
drawal of Belgian paratroopers, no actual use of force for that pur- 
pose was contemplated. The initial purpose of stationing the U.N. con- 
tingent in the Congo was only to relieve the Belgian troops of their reason— 
or, aS some saw it, their excuse—for remaining there, and to assist the 
(Congolese authorities to maintain order.® 

This paucity of actions under Chapter VII does not, unfortunately, de- 
note a peaceful world community. In the twenty-five years since the San 

a aaa amen 


3 Security Council Res. 143, U.N. Security Council, 15th Year, Official Records, 
"Resolutions and Decisions at 5, U.N. Doc. $/4387 (1960). 
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Francisco Conference, there have been some one hundred separate out- 
breaks of hostility between states. The fact thet on only one of these 
occasions has the United Nations been able to mount a collective enforce- 
ment action—and that more by a fluke than by dint of organizational re- 
sponsiveness—indicates why, for security, nations have increasingly fallen 
back on their own resources and on military and regional alliances. And 
the Charter provided them with the necessary loopholes. As Chapter VII 
was seen to rust, increasing use began to be made of Articles 51, 52, and 
53, which set out the rights of states themselves, under certain exceptional 
circumstances, to resort to various kinds of force outside the United Nations 
framework, until today, through practice, the exceptions have overwhelmed 
the rule and transformed the system. 

Article 51 of the U.N. Charter permits the use cf armed force by a state 
responding in self-defense to an armed attack. This right to respond can 
either be exercised individually by the state ettacked or collectively by a 
group of states going to its rescue. At first glance, such an exception would 
appear to be both inevitable and modest. Althcugh an instance of military 
aggression ought ordinarily to be met by the collective enforcement ma- 
chinery of the United Nations, it is only prudent that, in the event this 
machinery fails, an attacked state and its allies should be free to respond 
with force against the aggressor. 

The simplicity of this is, however, misleading. In the first place, the 
failure of U.N. enforcement machinery has not been occasional but endemic, 
and so, concomitantly, has the resort to “self-defense.” Equally important, 
since there is usually no way for the international system to establish con- 
clusively which state is the aggressor and which the aggrieved, wars con- 
tinue to occur, as they have since time immemcrial, between parties both 
of which are using force allegedly in “self-defense.” Thus the fighting 
between China and India, Pakistan and India, and even between North 
and South Korea began with both sides insisting that they were defending 
themselves against an armed attack by the other. India invaded Goa 
allegedly in self-defense. Presumably some or all parties to a dispute claim- 
ing to be acting in self-defense are lying: but which ones? And how is 
culpability to be made manifest? With no system for objective fact-finding, 

= concept of self-defense remains a conven‘ent shield for self-serving 
and aggressive conduct. Even a highly probable proposition of fact, such 
as the allegation that the North rather than the South initiated the use of 
force in Korea, tends to be somewhat less persuasive when alleged by an 
interested party than when it is found by, for example, a commission of 
disinterested parties. Insofar as the facts about the initiation of a dispute 
have not been satisfactorily ascertainable, the operation of Article 51 is 
effectively and dangerously unlimited. The temptation remains what it 
was before Article 2(4) was conceived: to attack first and lie about it 
afterwards, 

The outright lie about who attacked first is not, however, the only or, 
probably, the principal problem. The most significant factor in complicat- 
ing the “simple” right of self-defense accorded by Article 51, rather, has 
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been the changing nature of warfare itself. The great wars of the past, 
up to the time of the San Francisco-Conference, were generally initiated 
by organized incursions of large military formations of one state onto the 
territory of another, incursions usually preceded by mobilization and mass- 
ing of troops and underscored by formal declarations of war. Because it 
was so familiar to them, it was to aggression of this kind that the drafters 
of Article 51 addressed themselves. Modern warfare, however, has incon- 
veniently by-passed these Queensberry-like practices. It tends, instead, 
to proceed along two radically different lines, one too small and the other 
too large to be encompassed effectively by Article 51. These two cate- 
gories are, first, wars of agitation, infiltration and subversion carried on by 
proxy through national liberation movements; and, second, nuclear wars 
involving the instantaneous use, in a first strike, of weapons of near-paralyz- 
-ng destructiveness. 


II. THE EFFECT oF SMaLL-ScaALE WARFARE ON ARTICLE 2(4) 


Small-scale warfare takes the form of rural and urban hit-and-run opera- 
tions by small bands of fighters, sometimes not in uniform and often lightly 
armed. During the wartime Nazi occupation of continental Europe, as 
well as in Japanese-occupied Asia, guerrilla tactics were perfected and 
demonstrated.* After the war, these tactics, utilizing indigenous partisan 
oands operating in the countryside, were employed in a number of states 
at the intersection of the Communist and non-Communist worlds. From 
‘Sreece to Malaya and Indo-China a determined bid was made by the left 
to overthrow shaky or unpopular regimes. In these small-scale internal 
‘wars, the national Communist movements and their allies were able to plug 
themselves into an international power grid, and this gave the problem 
a new dimension. Communist governments felt hardly constrained to 
-espect national boundaries in helping fraternal socialists struggling for 
“national liberation.” But the help they gave usually did_not include the 
dispatch of armies. Instead, new kinds of assistance were developed along 
‘ines similar to those developed by the Allies for encouraging and aiding 
che guerrilla movements in occupied countries. These new kinds of as- 
sistance do not fit comfortably into conventional international legal con- 
septs and categorizations. Insofar as one state merely encourages guerrilla 
moyements within another, an “armed attack,” at least in the conventional 
sense, cannot be said to have taken place. The more subtle and indirect 
-he encouragement, the more tenuous becomes the analogy to an “armed 
attack.” Article 51 does not, however, on its face, recognize the existence 
of these newer modes of aggression, or attempt to deal with the new prob- 
lems of characterization which they create for international law. 

The deficiency became clear early in the United Nations’ history. When, 
in February, 1948, the Beneš-Masaryk Government of Czechoslovakia ap- 


4 Cf. Mao Tse-Tung, Selected Works, Vol. 1, pp. 153-175 (International Publishers 
Co., Ine., 1954). 

5 “Ali just wars should support each other and all unjust wars should be turned into 
just ones... .” Ibid. 174. 
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peared about to avail itself of Western econcmic assistance under the 
Marshall Plan, it was suddenly overthrown by the internal Communist 
minority. According to Mr. Pepanek, the Czechoslovak representative 
then at the United Nations, this group “was enccuraged and given promise 
of help, if necessary, by the representatives of the Government of the 
Union of Soviet Socialist Republics who came to Prague for that pur- 
pose....” He added that it was 


very clear that the coup by the Communist minority by force was 
effectuated successfully only because of official participation of repre- 
sentatives of the Union of Soviet Socialist Republics and because of 
the threat of the use of military force .. . in readiness on the north-west 
boundaries of Czechoslovakia. .’. .? 


But there was no invasion, no “ermed attack” of the kind envisioned by 
Article 51. In the case of Greece, the support of indigenous Communist 
insurgents by neighboring Yugoslavia was far more tangible, as evidenced 
by the rapid fall-off in activity after the 1948 break between Tito and 
Stalin. Significant support has also been given indigenous Communist in- 
surgent movements by China in Laos, Burma and South Viet-Nam and 
by Cuba in Venezuela, Bolivia and Colombia. The nature of such sup- 
port ranges from military supplies and the training of recruits to money 
and radio propaganda. But since the Charter speaks only of a right to 
defend against an armed attack, the international community is left to 
ponder what principles | govern the right to retort in instances of lesser 


trespass. "7 

No doubt a line of continuity runs from invasions by tanks and divisions 
through training, arming, sheltering and infiltrating neighboring insurgents, 
all the way down to hostile radio propaganda calling for revolution in a 
foreign country. However, these acts, while generically related, are also 
significantly dissimilar, and the law, if there is to be one, cannot simply 


6 “On last Dec. 12, the Soviet Government newspaper lzvestia had warned that 
Czechoslovakia must not be a ‘bridge’ between west and east ... The Russians want 
to prepare themselves and to take this initiative in Europe before the Marshall Plan 
can get started.” The New York Times, Sec. IV, Feb. 29, 1948, p. 1. “The announce- 
ment of the Truman doctrine and the Marshall Plar: gave a fresh impulse to the 
Czechoslovak reactionaries. They decided to pass to the offensive. Through their 
agents in government and parliament they tried to sabotage the program of the National 
Front government ... This was crude work. The real character of the Marshall Plan 
is already pretty widely known in Europe.” V. Medov, “The February Events in 
Czechoslovakia,” New Times, No. 10, March 3, 1948, at pp. 4-5. “Upon orders from 
Wall Street and the city, the Czechoslovak reactionariss from the National Socialist 
Party, the Slovak Democratic Party, and others, attempted with all their might to 
sabotage and to disrupt the social and economic reforms in the country.” Izvestia, Oct. 
28, 1948, found in 4 Soviet Press Translations 15 at 17 (1949). Cf. B. Polevoy, 
“The Defeat of Reaction in Czechoslovakia,” Pravda, March 16, 1948, found in 3° 
Soviet Press Translations 243 (1948), and E. Zhukov, “Marshall’s Chicago Address,” 
Pravda, Nov. 23, 1947, in 3 Soviet Press Translations 39 (1948). 

7 Letter dated March 10, 1948, from. the Permanert Representative of Chile to the 
United Nations, addressed to the Secretary General, Security Council, 3rd Year, Official 
Records, Supp. for January, February and March, 1948, at 34, U.N. Doc. $/696 (1948), 
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disregard the differences. Yet there is a strong temptation, in practice, 
to treat them all as analogous. This is illustrated by our own conduct 
during the Lebanon crisis of 1958, which is a particularly good illustration 
of two dilemmas inherent in Article 2(4): that of deciding the factual 
question of who attacked whom, and that of defining the level of foreign 
intervention which should suffice to a counter-intervention by way 
of collective self-defense. 

This particular Middle East crisis flared up in two stages, the first being 
the civil war which sought to overthrow the pro-Western regime of Presi- 
dent Chamoun, whose constitutional status was in dispute. The second 
stage was the annihilation of the pro-Western monarchy of Irag, which 
led to the prophylactic dispatch of U. S. troops to Lebanon and British 
forces to the Kingdom of Jordan. 

Late in May, an embattled Lebanese Government lodged a complaint 
with the Security Council, alleging that a “situation” had arisen “the con- 
tinuance of which” was “likely to endanger the maintenance of interna- 
tional peace and security” and that this situation of civil insurrection had 
arisen “from the intervention cf the United Arab Republic in the internal 
affairs of Lebanon” ® Specifically, Ambassador Malik of Lebanon com- 
plained to the Security Council that the United Arab Republic was guilty 
of “intervention” in the Lebanese civil war by the “supply of arms on a 
large scale . . . to subversives,” by “training in subversion on the territory 
of the United Arab Republic of elements from Lebanon and the sending 
back of these elements to Lebanon to subvert their Government,” and by 
the “participation of United Arab Republic civilian nationals residing in 
or passing into Lebanon in subversive and terrorist activities... .” None 
of these charges, however, amounted to_an allegation of “armed attack.” 
Ambassador Malik also singled out another kind of intervention: “The 
violent and utterly unprecedented press campaign .. .” and “radio cam- 
paign conducted by the United Arab Republic inciting the -people of 
Lebanon to overthrow their Government.” ° This obviously constituted an 
even lower level of intervention. Yet one has only to have experienced a 
revolution in Africa or the Middl East to know that an effective, powerful 
radio transmitter may be worth more than its weight in grenades and pistols. 

Significantly, Lebanon did not at this stage claim that these facts were 
sufficient to constitute an armed attack within the meaning of Article 51. 
Tt brought charges against the U.A.R. before the U.N. Security Council 
umder Article 35 of the Charter, alleging only a “situation” likely to give 
rise to a breach of the peace and asking the Council to devise “appro- 
priate . . . methods of adjustment” under Article 36(1). Responding on 
Tune 11, 1958, at the instance of the Swedish representative, the Council 
succeeded in establishing “an observation group to proceed to Lebanon so 
as to ensure that there is no illegal infiltration of personnel or supply of 





8 Letter dated May 22, 1958, from the representative of Lebanon to the President 
of tae Security Council, Security Council, 13th Year, Official Records, Supp. for April, 
May and June, 1958, at 33, U.N. Dac. 8/4007 (1958). 

® U.N. Security Council, 13th Year, Official Records, 823rd meeting 4 (1958). 
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arms or other matériel across the Lebanese berders. . . .”*° The United 
States supported this resolution, together with all other members of the 
Security Council except the Soviet Union, which abstained. 

The U.N. group went into pcsition and was able to report within a 
month that their “[p]ermanent stations have been moving progressively 
closer to the frontiers on all sides” * and that with “the increase in the 
Observer force and the addition of enlisted personnel, together with sup- 
porting equipment .. . direct and constant patrolling of the actual frontier 
will be possible.” +. The Group indicated confidence in its ability to keep 
the border situation under control: “We have not had anything from the 
Lebanese Government which would lead us to say there is massive in- 
filtration.” 18 

At precisely the same time as this report, however, the governments of 
Lebanon and the United States were acting on the opposite perceptions. 
U. S. troops were pouring onto the shores of Tripoli. Two principles justi- 
fying the marine landings were advanced, both of them relating to col- 
lective self-defense, the rationale of Article 51. The troops had been 


me usted a 
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In addition, Ambassador Lodge noted that the “territorial integrity of Leba- 
non is increasingly threatened by insurrection simulated and assisted from 
outside” since “the overthrow in an exceptionally brutal and revolting 
manner of the legally established Government of Iraq.” 1° This, the United 
States proclaimed, represents “a ruthlessness of aggressive purposes which 
tiny Lebanon cannot combat without support from friendly nations.” 27 

The all-important shift had now taken place from the earlier allegation 
of a low-yield “intervention” of the kind warranting the dispatch of neu- 
tral observers to police the borders, to an “agzressive purpose” justifying 
the intervention. of a super-Power with force by way of collective self- 
defense. Lest there be any misconcepiion abcut this shift, the Jordanian 
delegate, whose country was concurrently rece‘ving British troops, spoke 
of their dispatch in “generous response” to his government’s request to a 
friendly Power “in accordance with the provisions of Article 51” of the 
Charter, while the U. S. representative also referred to the exercise by his 
country of the “inherent right” provided in the Charter—the language of 
Article 51.18 


10 U.N. Security Council, 13th Year, Official Records, 825th meeting 17; Security 
Council Res, 128, ibid., Resolutions and Decisions at 5: U.N. Doc. 8/4023 (1958). 

11 Second Interim Report of the U.N. Observation Group in Lebanon, U.N. Security 
Council, 13th Year, Official Records, Supp. for July, August and September, 1958, 34 
at 36-37, U.N. Doc. 8/4052 (1958). 

12 Ibid. at 37. 

13 U.N. Press Release LEB/15 of July 7, 1958. 

14 U.N. Security Council, 13th Year, Official Records, 827th meeting 6 (1958). 

15 Ibid. 7, i 

18 Ibid. 6. 

17 Ibid. 8. Italics added. 

18 Ibid., 831st meeting 5. 
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The inherent right of individual and collective self-defense in Article 
öl had thus been formally invoked in a non-conventional situation where 
no foreign army had moved across a border i in an “armed attack.” Sig- 
nificantly, it was not even alleged that the U.A.R. was massively infiltrating 
troops into Lebanon—the U.N. Observation Group had been positioned 
expressly to determine whether such was the case. The Lebanese repre- 


sentative, indeed, told the Security Council on July 15 that 


my Government has never claimed that there was massive infiltration 
into Lebanon. No representative of Lebanon ... has used the term 
“massive infiltration.” The expression we have used is “massive inter- 
vention in the internal affairs of Lebanon”... What we have in mind 
is the supply of arms, the training of personnel, radio propaganda, 


propaganda by the press, 6te2°— 

It was against such “indirect aggression” that the United States invoked 
the collective self-defense exception to Article 2(4). 

The Swedish Government, which had been instrumental in arranging 
the initial great-Power consensus or forbearance necessary to the establish- 
ment of the Observation Group, fought a rear-guard action against this 
interpretation of Article 51. “One of the conditions for Article 51 of the 
Charter to be applicable is that an armed attack has occurred against a 
Member State,” its representative insisted. 





The Swedish Government does not consider that this condition has 
been fulfilled in the present case, nor does my Government consider 
that there is an international conflict in the terms of Article 51.2° 


The Lebanese crisis illustrates two problems inherent in applying Article 
51. The first is procedural: How is the fact of an armed attack to be 
established? The Charter provides no answer, and, in its absence, Article 
2(4) can be virtually nullified by self-serving allegations. The second 
problem is substantive: how to define “armed attack” in a way relevant to 
the modern conditions of indirect, limited warfare without broadening it 
to the point at which disproportionate armed force can be used under the 
guise of self-defense against imagined or slight provocation. 

Obviously, a rule of law whick: permits a state to use force whenever it 
thinks it has been attacked is not much of a rule. If the use of force is 
to be permitted in self-defense by way of exception to the general pro- 
hibition of Article 2(4), there must be some machinery for determining 
whether that exception applies in particular instances. Although the Char- 
ter provides no mandatory machinery to determine when and at whose 
instigation an armed attack has occurred, gome ad hoc machinery has been 
tried. )As in Lebanon, so in Viet-Nam an international group had been 
constituted to police the critical borders against infiltrators.24 But after 


19 Ibid., 828th meeting 10. 

20 Ibid., 830th meeting 9. 

21 Agreement on the Cessation of Hostilities in Viet-Nam, July 20, 1954, Geneva 
Conference Doc. IC/42/Rev. 2; 60 A.J.I.L. 629 (1966); reprinted in Report on Indo- 
china: Report of Senator Mike Mansfield on a Study Mission to Vietnam, Cambodia, 
Laos, Oct. 15, 1954, Senate Foreign Relations Committee, print, 83rd Cong., 2d Sess., 
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the Saigon regime began to lose the ground war, it and United States 
policy-makers came to the conclusion, albeit one not wholly endorsed by 
their own principal information-gatherers,?* thet the operations in the South 
were less a civil war than a covert attack by North Viet-Nam. In March, 
1965, Secretary Rusk announced: 


Without the control of these operations from the North, without the 
manpower, the trained manpower sent from the North into the South, 
without the supply of arms and cther key items of equipment from 
North to South, the indigenous aspect of this problem, the genuinely 
indigenous aspect of this problem, would be quite a different matter. 
It was this external aspect of the matter which explains the presence 
of the American military. personnel in that area, the rapid increase in 
American personnel since 1961. It was the escalation of that in- 
filtration.?* 


Thus, as in Lebanon, the United States purported to answer a call to help 
a friendly government defend itself, in this instance by virtue of what the 
United States regarded as a commitment under the Manila Pact of Febru- 
ary, 1955 (SEATO), and bilateral commitments to the Government in 
Saigon made by a succession of U. $. Presidents and endorsed by the 
August, 1964, joint resolution of Congress.* As with the Soviet invasion 
of Hungary in 1956, so in this case the decision to come to the aid of a 
friendly government under attack may have been permissible joint self- 
defense by allies within the meaning of Article 51, or it may have been 
aggression, the use of force in violation of Article 2(4). Which it was 
depends upon whether the supported regime ~eally constituted the effec- 
tive government, or was merely a fiction being propped up primarily for 
the purpose of legitimizing “help” from outsids. In the absence of some 
universally credible fact-determination procedures, the effort to establish 
whether a use of force is illegal under Article 2{4) or legal under Article 
51 is stymied by contradictory allegations of fact by the parties to the 
dispute and their allies. (It is rather as if the law were to leave to the 
two drivers in a motor vehicle collision the scle responsibility for appor- 
tioning liability, helped only by the unruly crowd gathered around them 
at the scene of the accident.) 


pp. 16-26; and 1 Amer. For. Pol. 1950-1955 at 750 (1957); Final Declaration of the 
Geneva Conference on the Problem of Restoring Peace in Indo-China, July 21, 1954, 
Geneva Conference Doc, IC/43/Rev. 2; 60 AJ.LL. 643 (1966); reprinted in Mans- 
field, above, at pp. 26-27; and Amer. For. Pol. 1950-1955, above, at p. 785; Statement 
by the Under Secretary of State at -he Concluding Plenary Session of the Geneva 
Conference, July 21, 1954, Amer. For. Pol. 1950-1955, above, at p. 787; 31 Dept. of 
State Bulletin 162 (1954); 60 A.J.I.L. 645 (1966). 

22 Roger Hilsman, To Move a Nation 527-528 (Garden City, N. Y., Doubleday & Co., 
Jne., 1967). 

23 Secretary Rusk’s News Conference of Feb. 25, 1965, 52 Dept. of State Bulletin 
362 at 366 (1965), 

24 Ibid. at 362. See also “The Legality of United States Participation in the De- 
fense of Viet-Nam,” Memorandum of “aw, Legal Adv-ser of the Department of State, 
March 4, 1966, 54 Dept. of State Briletin 474 (1963), 60 AJ.LL. 565 (1966); L. 
Meeker, “Viet-Nam and the International Law of Self-Defense,” 56 Dept. of State 
Bulletin 54 (1967). 
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Unfortunately, there is nothing in the U.N. Charter or in the machinery 
of the international system which limits the nation’s right to determine for 
itself when an act of aggression has occurred, or whether the regime call- 
ing for help is, in fact, the legitimate government. The Security Council 
cculd, but in practice is virtually precluded by its voting rules from mak- 
ing such a determination. And the fact that the super-Powers have simply 
disregarded the findings of international peace-observation groups in the 
cases of both Lebanon and Viet-Nam puts in question the utility of such 
ac hoc fact-finding procedures as have been tried.**> This is, therefore, 
another of the great vulnerabilities of the norm established by Articles 
2(4) and 51: If the grievous threats to world peace are to appear here- 
after in the guise of civil wars or wars involving partitioned states with 
rival regimes, then Article 51 bv itself is likely to be of very little use in 
distinguishing individual or collective self-defense from aggression. ( The 
Caarter is silent about the situation in which two great Powers, recog- 
nizing different regimes in the same country, exercise their right to come 
to the “collective self-defense” of the side each prefers. In the absence 
of an objective international system of recognition of governments and an 
international system for determining which party to a dispute is the ag- 
gressor and which the victim, Article 51 is a wide-open invitation to the 
great Powers to engage each other in limited wars fought vicariously on 
borrowed terrain and with others’ lives.} 

There is, however, one substantial difference between the Lebanon and 
Viet-Nam operations. In the latter case, the United States thought itself 
entitled not merely to provide reinforcements to aid a friendly government 
‘in internal self-defense, but also to use direct force to attack an external 
enemy—North Viet-Nam—thought to be csavertly fomenting and abetting 
the internal crisis.2° In announcing its decision to carry bombing raids 
into the North, the United States insisted that “South Vietnam is being; 
scbjected to an aggression from the North, an aggression which is organized - 
and directed and supplied with key equipment and personnel by Hanoi.” 27! 
As in the case of the dispatch of troops to Lebanon, however, this U. S. 
decision was taken unilaterally on the basis of unilaterally determined facts, 
over the heads of the international control organ.”* 

Both at present and even in the past, a number of attempts have been 
made to draft rules taking into account these world-wide phenomena of 


25 Franck, “The Problem of Fact-Finding in International Disputes,” 18 Western 
Reserve Law Rev. 1483 (1967). 

26 White House Statement, Feb. 7, 1965, “United States and South Vietnamese 
Farces Launch Retaliatory Attacks Against North Viet-Nam,” 52 Dept. of State Bulletin 
238 (1965). 

27 Secretary Rusk, “Some Fundamentels of Amezican Policy,” ibid. 398 at 401. 

28 For an analysis of the reports of the International Commission for Supervision and 
Control in Viet-Nam, cf. Younger, The Southeast Asia Crisis, The Eighth Hammar- 
skiöld Forum of the Association of the Bar of the City of New York, pp. 116-118 (Dobbs 
Ferry, N. Y., Oceana, 1966). According to this study “both parties had immobilized 
the activities of the Commission’s teams and hampered the Commission’s proper dis- 
ckarge of its obligation to supervise the (Geneva) agreement.” Ibid, 117-118. 
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indirect and vicarious aggression which have recently become endemic 
but which were not unknown in the past. The Inter-American Convention 
Concerning the Duties and Rights of States in the Event of Civil Strife of 
1928 obliges the parties to . 


use all means at their disposal to prevent the inhabitants of their terri- 
tory, nationals or aliens, from perticipatmg in, gathering elements, 
crossing the boundary or sailing from their territory for the purpose 
of starting or promoting civil strife.” 


The convention likewise forbids all traffic in arms and 6bliges the parties 
to disarm rebels who cross into their territory. In the same cause, the 
U.N. General Assembly on December_21, 1965, passed a Declaration on 
Inadmissibility of Intervention ®° which groups together “direct interven- 
tion, subversion and all forms of indirect aggression” as equally violating 
the U.N. Charter. The resolution holds that 


No State may use or encourage the use of economic, political or any 
other type of measures to coerce another State in order to obtain from 
it the subordination of the exercise of its scvereign rights or to secure 
from it advantages of any kind. Also, no State shall organize, assist, 
foment, finance, incite or tolsrate subversive, terrorist or armed activ- 
ities directed towards the vislent overthrow of the régime of another 
State, or interfere in civil strie in another State. 


But, of course, this resolution is not binding and it has not notably in- 
hibited Member States’ conduct. “° ~ — l 

Efforts to arrive at a formula that could ke incorporated into a new 
treaty have also been fruitless. Several draft texts submitted to the Special 
Committee on Principles of International Law Concerning Friendly Rela- 
tions and Co-operation Among States ™ contain prohibitions against such 
acts of a state as “organizing or encouraging the organization of irregular 
or volunteer forces or armed bards within its territory or any other terri- 
tory for incursions into the territory of another State . . .” 5? as well as 
against “instigating” civil strife.” One definition of force, proposed by 
neutral states members of this committee, includes: 


-All forms of pressure, including thase of a political and economic char- 
‘acter, which have the efect of threatening the territorial integrity or 
‘political independence ot any State.** 


But none of these efforts has produced agreement as to whether the abet- 
ting of civil strife or the exertion of cverweaning political and economic 


28 Convention Concerning the Duties and Rights of States in the Event of Civil Strife, 
adopted by the Sixth International Conference of American States and signed at 
Habana, Feb. 20, 1928. 134 L. N. Treaty Series 47, No. 3082 (1932); 22 AJ.LL. 
Supp. 159 (1928). 

80 Declaration on the Inadmissibility of Intervention in the Domestie Affairs of States 
and the Protection of their Independence and Soversignty. General Assembly Res. 
2131, U.N. Doc. A/6014 at 11 (1965); 60 AJ.LL. 662 (1666). 

31 Cf, Draft Report of the 1968 Spec] Committee, U.N. Doc. A/AC.125/L.64/Add. 1 
(1968). 

82 Ibid, 2. 33 Ibid. 3. 

34 Ibid. 5, 
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, pressure should be analogized to an “armed attack” for the purpose of giving 

‘ rise to a right of self-defense utilizing military force. Indeed, so muddied 
ere these waters that the neutralist definition of the right of self-defense in- 
cludes the right of insurgents, or states aiding insurgency, to attack with 
‘military force “in the exercise of their right to self-determination” in wars 
.of national liberation. Such use of force, in the opinion of the neutralist 
draft proposal, constitutes “self-defence against colonial domination.” 35 
Naturally, there can be no broad agreement on such double-edged defini- 
tions.” One man’s war of national liberation is anothers aggression or 
subversion, and vice versa. Under the circumstances, there is little prospect 
that the new effort by the Special Committee on the Question of Defining 
Aggression, constituted by the Twenty-Second General Assembly, will be 
more successful." 

Failure is not necessarily the result of evil intentions. The small-scale 
and diffuse but significant and frequent new wars of insurgency have, by 
their nature, made clear-cut distinctions between aggression and self-de- 
fense, which are better adapted to conventional military warfare, exceed- 
ingly difficult. While it was not always possible even in classical com- 
bat to determine which army had started marching first, the scale, 
formations and strategy of conventional warfare did make the identification 
cf aggression relatively easy. It stretched everyone’s credulity to be told 
that Poland had attacked Germany or South Korea the North, when the 
ermies of these self-proclaimed victims were, right at the very beginning, 
to be seen overrunning their opponents. Conventionally, an aggressor 
could almost be defined as the party winning the first round of a new war. 
With the hit-and-run ‘tactics of wars of national liberation, on the other 
hand, it is often difficult even to establish convincingly, from a pattern 
of isolated, gradually cumulative events, when or where the first round 
began, let alone at whose instigation, or who won it. 


Il]. Tse EFFECT OF POTENTIAL NUCLEAR WARFARE ON ARTICLE 2(4) 


If the growing fashion for mini-wars or quasi-wars has made the rules 
devised at San Francisco hard to apply, so, too, has the development of a 
capacity for warfare far more rapid and devastating than hitherto. Taken 
literally, Articles 2(4) and 51 together seem to require a state to await 

J an actual nuclear strike against its territory before taking forceful counter- 
measures. If this is what the Charter requires, then, to paraphrase Mr. 
Bumble, the Charter is “a ass.” No nation, it is safe to suppose, would 
willingly sit by while another prepares its doom. Article 51, however, 
permits the use of self-defense by nations only in the event of an armed 
attack. 


86 Ibid., U.N. Doc. A/AC.125/L.64/Add 2 at 12-13. 

38 Idem, passim. See also Report of the Special Committee on the Question of 
Defining Aggression, U.N. General Assembly, 28rd Sess., Official Records, U.N. Doc. 
aA/7185/Rev. 1 (1968). 

87 Report of the Special Committee on the Question of Defining Aggression, ibid. at 
¢~35, See also Hazard, “Why Try Azain to Define Aggression?”’, 62 A.J.I.L. 701 (1968). 
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In construing the language of a treaty one ought not to assume that the 
drafters intended a patent absrrdity.£* But in correcting for a possible 
absurdity, it is also possible to over-correct. According to Professor Myres 

7 McDougal, Article 51 cannct be taken to read that a military response in 
self-defense is permitted if, and only if, an armed attack has actually 
occurred. It would be against reason and nature, particularly in the age 
of jets, rockets and nuclear weavdons, to interpret Article 51 so literally as 

/ to preclude a victim from using force in self-defense until it has actually 
been attacked. From this he goes on to argue that the Article 51 rule 
should be interpreted to mean that a state may use military force when 

/ it “regards itself as intolerably threatened by the activities of another.” 3 

If customary international law, the doctrine of necessity, and human reason 

have always permitted pre-emptive strikes against an anticipated rather 

than only an actual attack, it follows in McDougal’s argument that no 
/ nation can have intended, by adherence to Article 51, to have bound itself 

to sit still while another nation prepares to strike a first, and possibly lethal, 

blow. The problem is, howevez, that while a rule which permits a state 

to use force against another only after it has been attacked may not be 

satisfactory in the nuclear age, one which permits a pre-emptive strike 

whenever a nation regards itself as “intolerebly threatened” is so subjec- 
/ tive as to be no rule at all. Moreover, the McDougal reinterpretation of 
Article 51 permits a pre-emptive strike not only in cases of apprehended 
nuclear attack, but against any threatening “activities,” including conven- 
tional military ones that do not raise the same threat of catastrophic de- 
struction. 

Tested against the perceptions of the reasonable man, most of the in- 
stances when states perceived themselves about to be attacked or in immi- 
nent danger are simply not credible. Perhaps only in the case of Israel’s 
invasion of the Arab states in 1367 does it seem at all convincing, on the 
facts, that the use of force was truly pre-emptive in a strict sense, i.e. 
undertaken in reasonable anticipation’-of an imminent large-scale armed 
attack of which there was substantiated evidence. The territorial smallness 
of Israel, moreover, may make more plausible that country’s case for strik- 
ing first, lest a first blow even with conventional weapons by the other 
side be as decisive as a nuclear blow. would be against a larger nation. 
Most other pre-emptive actions were launched in circumstances in which 
the imminence of a crippling attack by the other side was less persuasively 
demonstrable. It has been solemnly asserted that the United States be- 
lieved itself imminently threatened by missiles stationed in Cuba, that the 
Portuguese in Goa really were about to invede India, that South Korea 
was about to attack the North and that Czechoslovakia was about to be 


f 


88 “Nothing is better settled, as a canon of interpretation in all systems of law, than 
that a clause must be so interpreted as to give it a meaning rather than so as to de- 
prive it of meaning.” Cayuga Indians Claims case, 20 A.F. (1926) at p. 587; A.D. 
1925-6, No. 271. See McNair, The Law of Treaties 383-385 (Oxford, Clarendon Press, 
1961). 
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snatched from the Socialist family. What is suggested by these and nu- 
merous other cases is that while Article 51, interpreted literally, appears to 
require an intended victim to sit still and do nothing until the enemy has 
had its first inning, an alternative, permitting each state to use military 
' fcerce in self-defense whenever it feels its territory or its interests threatened, 
is not a satisfactory alternative: All armed forces at the disposal of un- 
friendly states are a threat of sorts to their opponents, and the difference 
between an “offensive” and a “defensive” weapon, on which President 
Kennedy relied during the Cuba missile crisis, has yet to be defined. 


IV. REGIONAL ENFORCEMENT AND ARTICLE 2(4) 


Ambiguities and complexities thus lurk behind the misleadingly simple 
rule in Article 2(4) prohibiting the use of force in international relations 
and in the carefully delimited exceptions to that rule. Changing circum- 
stances of international relations, of the way nations perceive their self- 
interest, of strategy and tactics, have combined to take advantage of these 
latent ambiguities, enlarging the exceptions to the point of virtually re- 
pealing the rule itself. 

A particularly significant part in this development has been played by 

,vegional organizations. Articles 52 and 53 of the Charter have been inter- 
preted to legitimate the use of force by regional organizations in their col- 
lective self-interest, and, specifically, the réle and primacy of regional 
organizations in settling disputes between their members. These excep- 
tions to Article 2(4) and their application in practice have played an im- 
portant, perhaps the most important, rôle in the growth of international 
violence over these past twenty-five years. The regional organizations per- 
mitted by these articles have developed tight codes of loyalty and have 
not hesitated to enforce them against members suspected of deviation. 
Their activities have been effectively beyond the reach of the law of the 
larger community, especially if they happen to be led by one of the super- 
Powers. Intended to supplement the U.N. peacekeeping system, the re- 

| gional organizations have too often instead become instruments of vio- 
lence, eroding the Article 2(4) injunction. How this came about must be 
understood in the context of the historic negotiations leading to the inser- 
tion into the Charter of Articles 51, 52 and 53. 

The Charter itself represents a compromise between universal and re- 
gional international systems: that is, between structured relations among 
states taking place in one loose, all-encompassing organization and, on the 
other hand, the norms applied in and between a number of tightly knit, 
relatively homogeneous groupings based frequently on contiguity, history 
amd shared self-interest. This compromise was not easy to conceive nor 
has it been simple to apply, and the resultant balance has historically been 
an uneasy and shifting one.*° The interests superficially predominant in 
tke world organization, particularly in the General Assembly, are frequently 
not the same as the interests predominant in the regional grouping. Great- 


40 Cf, L. Miller, “Regional Organization and the Regulation of Internal Conflict,” 
16 World Politics 582 (July, 1967). 
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Power dominance has been, on the whole, more complete in certain re- 
gional organizations than in, for example, the U.N. General Assembly. 
The regional groupings are more amenable to realpolitik and secret diplo- 
macy. Consequently, a dispute might be treated rather differently de- 
pending upon whether it is handled by the regional or the world body. 

In the see-saw contest between regicnal and global forums, those who 
favored the paramountcy of the world organization were at their zenith 
just before and at the Dumbarton Oaks preparatory negotiations. Their 
cause was primarily championed at that time by Secretary of State Cordell 
Hull, whose views on the idealized global system bore some resemblance 
to the morality of President Wilson. However, Hull was not the only force 
working to shape U. S. State Department strategy for a postwar world 
system. As Professor Inis Claude has pointed cut, the 


triumph of universalist ideology was short-lived. “Regionalism Resur- 
gent” was emblazoned on the banner hoisted at the Inter-American 
Conference on Problems of War and Peace in Mexico City, which 
culminated in the signing of the Act of Chapultepec on 3 March 1945. 
At this gathering, representatives of the Latin American states ex- 
pressed their misgivings about the universalist bias of the Dumbarton 
Oaks Proposals, affirmed the value of the Inter-American system, pro- 
claimed the intent to refurbish and strengthen that system, and in- 
sisted that the constitution of the new world organization should leave 
the way open for the functioning of a pclitically active and largely 
autonomous Inter-American agency.*? 


At San Francisco, these states, with the powerful support of Senator Arthur 
H. Vandenberg, were partially successful in their “campaign to make the 
United Nations Charter safe for regionalism.” * 

The first and preferred tactic of the regionalists was to establish a total 
exception within the Charter for regional organizations, removing them 
from the jurisdiction of United Nations organs, giving them primacy in 
peacekeeping, and a free choice of peaceful or military means of enforce- 
ment. To achieve this, it would have been necessary to go back on all the 
work done at Dumbarton Oaks, especially to secure the amendment of 
Article 53 in such a way as to exempt the inter-American system from the 
previously agreed requirement of Security Council approval prior to a 
regional enforcement action. “Too many states saw such a total exclusion 
of regional military action from U.N. supervision as an abdication, and 
these head-on efforts failed at San Francisco. However, the inter-American 
regionalists did succeed in inserting what is now Article 51 of the Charter.*# 
This article had not been in the Dumbarton Oaks draft. Significantly, it 
permits collective self-defense against an armed attack unless a Security 
Council resolution prohibits it, thus reversing, in situations of self-defense, 
the requirement for prior Security Council approval before armed force 


===" 


41 Inis L. Claude, Jr., “The OAS, the UN and the United States,” International 
Conciliation, No. 547 (March, 1964), p. 5. See also Russell and Muther, A History 
of the United Nations Charter (Washington, D. C., Brockings, 1958). 

42 Claude, loc. cit., p. 6. 48 Claude, loc. cit., p. 7. 
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is deployed. Under this new formulation, the veto thus operates to per- 
petuate rather than to prevent use of force as long as the action is tech- 
nically taken under Article 51. The history of the article leaves little 
doubt as to the intended beneficiaries. Although Article 51, unlike the 
o-der Article 53, does not specifically mention regional organizations, the 
Colombian delegate read the following statement into the San Francisco 
record: 


The Latin American Countries understood, as Senator Vandenberg 
had said, that the origin of the term “collective self-defense” is iden- 
tified with the necessity of preserving regional systems like the Inter- 
American one.*® 


It is poignantly noteworthy that this rew provision was expressly welcomed 
az San Francisco by the Czechoslovak delegate, who “expressed his satis- 
faction that the text approved effectively reconciled the right of self-defense, 
individual and collective, with the maintenance of a central authority capa- 
ble of dealing with the problems of security as they arose.” 4* Thus, the 
regional organization was authorized, in the event of an armed attack, to 
use its collective force without the prior approval of the Security Council. 
At the time, of course, every delegation thought of these provisions pri- 
marily or exclusively in terms of regional defense by allied states freely 
combining to discourage or repel external aggressors such as Hitler and 
Mussolini and not as a way by which a “commonwealth” of states under 
the control of a super-Power would legitimize that super-Power’s domina- 
tion of its region. 

Formally, the San Francisco compromise between regionalism and uni- 
versalism is perfectly straightforward. A regional organization may act 

“by means short of force to preserve the peace without having to await an 
outbreak of armed hostility (Article 52), but it may engage in enforcement 
action only after obtaining a fiat from the Security Council (Article 53). 
An individual state or group of states may use force defensively prior to 
Security Council approval, but only to respond to an armed attack (Article 
51). However, between 1945 and 1969, the three articles have melded to 

v produce an increasingly frequently asserted right of regional organizations 
to take the law into their own hands, to act militarily without Security 
Council approval even in the absence of an actual armed attack, and’ to 
exclude the United Nations from jurisdiction over disputes in which one 
member of a regional organization is being forcibly purged of ideological 
pon-conformity by the rest. 

The last-mentioned problem of regional self-policing has become particu- 
larly acute since the mid-1960’s, after the days of abortive “détente” and 
“multipolarity” when small states in the regions of the super-Powers had 
briefly been encouraged to believe themselves to be on a rather long leash. 
Particularly significant, in this connection, were those compromises made 
at San Francisco that concern the belance of power between regional and 
world organization in pacific settlement, that area within which the regional 


45 Ibid. 680, 46 Ibid. 681-682. 
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organization may wish to act to deter aggression by means less militant 
than an “enforcement action.” Again, the issue was superficially simple: 
In the event of a dispute between two members of the same regional or- 
ganization, who should have primary jurisdiction to bring about a peaceful 
settlement? Beneath the apparent issue, however, was a more subtle and 
profound one: To which international organization should the states of a 
geographic area be constrained to look for the regulation and legitimation 
of their conduct: the regional or the universal? Again at San Francisco 
the globalists were compelled to make concessions. The Dumbarton Oaks 
draft Chapter VIII, Section C, paragraph 1, was amended at San Francisco 47 
by inserting what became Article 52 of the Charter. This provides that 
members of regional agencies “should make every effort to achieve peaceful 
settlement of local disputes through such agencies or arrangements before 
referring them to the Security Council.” But even this confusingly non- 
obligatory prescription was made more ambiguous yet by the additional 
caveat that it “in no way impairs the application of Articles 34 and 35” of 
the Charter. These two provisions, in turn, state that the “Security Council 
may investigate any dispute .. .” and that any “Member of the United 
Nations may bring any dispute .. . to the attention of the Security Council 
or of the General Assembly.” The Peruvian delegate, in trying unsuccess- 
fully to get this caveat on a caveat deleted, correctly stated that it “set up 
a double jurisdiction.” * To this the Colombian Chairman replied with 
the following masterful attempt at a compromise ‘nterpretation: 


If a dispute arises between two states which are members of a re- 
gional organization, such controversy shculd be settled by peaceful 
means established within the said organization. The obligation exists 
for all states which are members of a regional organization to make 
every effort to settle the controversy through this agency, and at the 
same time, the obligation exists for the Security Council to promote 
these regional peaceful settlements. But the Security Council has the 
right to investigate in order to determine whether the controversy may 
constitute a threat to international peace or security . . .*° 

This seems not, however, to have been the way the compromise was un- 
derstood at the time by another delegete, John Foster Dulles. Showing a 
distinct preference for the new global orgarization, he interpreted the 
compromise to mean that the United Nations would be “given the first 
opportunity to maintain peace everywhere, us:ng presumably regional or- 
ganizations which it is invited to do but not absolutely compelled to do.” 5° 
This statement visualizes a genuine superior-inferior relationship between 
the Security Council and the regional groups which has, in practice, almost 
been reversed. 

This reversal is due largely to the subsequent policies pursued by the 
United States which became the active proponent of an interpretation 


47 Ibid. 684. 48 Ibid. 685, 

49 Ibid. 686. 

50 Hearings before the Committee on Foreign Relations, U. S. Senate, 79th Cong., 
First Sess., on the Charter of the United Nations, p. 650 (Washington, D. C., GPO, 
1945). 
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much more favorable to the primacy of regional pacific settlement. More 
important, “peaceful settlement” has gradually been extended in U. S. 
pzactice to include such endeavors as the “peaceful” invasion of Guatemala 
covertly organized by the CIA," the “peaceful” deployment of naval forces 
tc blockade Cuba," and the “peaceful” occupation of the Dominican Re- 
Pie" Such “peaceful” enterprises have had a major rôle in undermining 
Article 2(4). If the Cuban blcckade was a peaceful quarantine, and the 
Cominican invasion a humanitarian intervention, what uses of force then 
remain prohibited by Article 2(4)? 
Regionalism’s potential as a legal loophole for avoiding the duty of 
J Article 2(4) grew as more regional groupings came to see themselves as 
eligible. At the time of the San Francisco Conference, the fight to reassert 
the primacy of regional organization was still largely a project of the states 
o? the Americas. A revival of hemispheric solidarity had been engendered 
by the war and was then incorporated by the Act of Chapultepec. But 
regionalism is not a sole prerogative of the Americas. Realizing this, there 
were some on the U. S. Delegation to the San Francisco Conference who 
would have preferred to have directed their efforts to securing amendments 
to the Dumbarton Oaks draft that woulc: have applied specifically and 
exclusively to the new Organization of American States. This was not, 
o7 course, politically feasible. Even at the time, the delegate of Egypt 
served notice that the new text “should certainly extend to the League of 
Arab States.” ®4 
The decision, therefore, was to make provision for “regional organization” 
in general. But this created uneasiness. New Zealand, sensing the danger 
of a collision between the regionalism being endorsed by the San Fran- 
cisco amendments to the Dumbarton Oaks formula, urged but failed to 
secure adoption of a requirement that all regional arrangements be sub- 
mitted for the approval of the United Nations.®° Its fears of proliferating, 
mutually hostile power blocs exempt from U.N. jurisdiction were sub- 
scantiated by the ensuing declaration of France that bilateral treaties of 
mutual defense, such as the Franco-Soviet Pact, could also be understood 
as fitting into the category of regional arrengements.** Under the French 
formula, any states anywhere could bring themselves within the Charter’s 
special dispensation for regional organizations simply by signing a treaty 


51 Cf. Ambassador Lodge (U.S.A.). U.N. Security Council, 9th Year, Official Records, 
675th meeting 29 (1954). 

52 The blockade of Cuba was defined by Ambassador Stevenson as “anticipatory” 
szlf-defense, U.N. Security Council, 17th Year, Official Records, 1025th meeting 4 
(1962), and by the State Department Legal Adviser as an action short of actual en- 
forcement, cf. 1963 Proceedings, American Society of International Law 10 at 12. 

53 “Qur goal, in keeping with the great principles of the inter-American system, is to 
kelp prevent another Communist state in this hemisphere. And we would like to do 
tais without bloodshed or without large-scale fighting.” President Johnson, Statement 
cf May 2, 52 Dept. of State Bulletin 744 at 747 (1965). 

54 Doc. 576, 1111/4/9, XII U.N.C.I.C), Docs. 680, 682 (1945). 
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58 Doc. 889, III /4/12, XII U.N.C.1.0. Docs. 689, 705 (1945). 
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of mutual assistance. In all, thare emerged from San Francisco no gen- 
erally accepted definition of a regional organization. There cannot, there- 
fore, be any definitive enumeration of the regional organizations which 
are today entitled to those exemptions from Article 2(4) that were written 
into the Charter at San Francisco or which have since been grafted onto 
it by the practice of states. The discussions at the San Francisco Confer- 
ence do, of course, clearly support the proposition that the regional group- 
ings then in being regarded themselves, ipso facto, as beneficiaries of the 
new provisions in Article 51 which authorize their use of force in collec- 
tive self-defense without prior Urited Nations approval. But does it follow, 
conversely, that any organization set up primarily to take advantage of 
the right to act in collective self-defense under Article 51, thereby also 
qualifies ipso facto as a regional organization entitled to maintain “peace 
and security” among its members under Articles 52 and 53? Except for the 
affirmative comment by the French delegate, the San Francisco record 
does little to answer this question. 

The question is, however, of legal importance. The Charter’s provisions 
for regional action in the field of pacific settlement—a field rapidly and 
alarmingly expanding in scope and practice—do not, at least on their face, 
apply to organizations for collec-ive self-defense established under Article 
51, but solely to regional organizetions established under Article 52. When, 
therefore, a defense organizatior. like the Warsaw Pact brings “peaceful” 
pressure to bear on one of its members or “settles” a regional dispute under 
Articles 52 or 53, is it entitled to assert, in the absence of any armed attack 
from outside, as was done in the case of the “peaceful settlements” in 
Hungary and Czechoslovakia,®’ that it is acting under the Charter as a 
regional organization? The United States, reacting with abhorrence after 
the Soviet “commonwealth” had “peacefully settled” the Czech question, 
took the position that the Warsaw Pact had not previously claimed to be 
a regional agency “and no such claim could at this late stage properly be 
put forward.” °8 

In view of the fact that regional organizations are accorded such exten- 
sive powers in derogation of Article 2(4), and have garnered much greater 
powers in practice, it is important to have a clear view of which groupings 
of states are entitled to regard themselves as regional organizations. Many 
Americans tend to think that their grouping, the Organization of American 
States, is the sole beneficiary. If the inter-American system is to be re- 
garded as setting a minimum standard for recognition as a regional or- 
ganization, it is argued, no other multilateral treaty organization meets that 
standard. No other single grouping is as broadly extensive in its coverage 
of military and non-military matters. 





57 Ambassador Sobolev (U.S.S.R.), U.N. Security Council, 11th Year, Official Records, 
754th meeting 10 (1956); also Mr. A. Gremyko, addressing the U.N. General As- 
sembly, U.N. Doc. A/PV.1679, p. 26 at 30-31, Oct. 3, 1968. 

58 Legal Aspects of the Invasion and Occupation of Czechoslovakia. Statements made 
on Sept. 12 by U. S. Representative Herbert Reis in the U.N. Special Committee on 
Principles of International Law. 59 Dept. of State Bulletin 400 (1968); 63 AJIL. 
324, 331 (1969). 
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It should first of all, however, be noted that the Organization of American 
S:ates is based not on a single but on a double system of mutual obligations 
founded on different treaties and embodying different levels of integration. 
Cne of these deals primarily with mutual defense, while the second deals 
with other non-military aspects of co-operation. These two tiers of inte- 
gration are quite separate, although the countries covered by them are 
the same. This is important in making comparisons to other regional sys- 
tems of integration. Thus Western Europe and Eastern Europe, too, must 
each be regarded as a single integrative uni:, although the defensive and 
economic aspects of their integration are es:ablished by separate treaties 
and within different treaty organizations, which are not entirely co-extensive 
in their membership. 

First, as to the collective use of force for self-defense, the Inter-American 
Treaty of Reciprocal Assistance, known as the Rio Pact, sets a high 
standard of obligation. Under Article 3, “an armed attack by any State 
azainst an American State shall be considered as an attack against all the 
American States” and “each one cf the said contracting parties undertakes 
to assist in meeting the attack.” In the evert of aggression, the Organ of 
Consultation, under Article 8, may choose among measures ranging from 
“recall of chiefs of diplomatic missions” to the “use of armed force.” The 
decision to utilize one or more of these collective measures is taken under 
Article 17, “by a vote of two-thirds of the Signatory States which have 
ratified the Treaty,” and those decisions which require the application of 
these measures are, by Article 2C, made “binding upon all the Signatory 
States which have ratified this Treaty, with the sole exception that no 
State shall be required to use armed force without its consent.” These 
provisions of the inter-American system may be applied not only against 
“outside” aggressors but also against member states. Significantly, “aggres- 
sion” is stated in Article 6 to include acts against “the inviolability or the 
integrity of the territory or the sovereignty or political independence of 
any American State...or... any other fact or situation that might en- 


69 This comparison assumes, as it must, that a regional organization is to be found 
im a patchwork of treaties, establishing legal, administrative and informal working ar- 
rangements achieved by overlapping layers of functional integration among states in 
a geographically contiguous area. In this respect, the inter-American system is neater 
in that its two principal components, the Bogotá Charter and Rio Treaty, cover exactly 
the same constituents, while NATO is not so exactly coextensive with the European 
Communities. Nevertheless, since all members of the E.E.C. are also members of 
NATO, it would be unrealistic not to see their mutual collective defense obligations 
as complementary to their economic integration. NATO was, after all, formed first; 
and, since it establishes a defense relationship among all the members of the European 
Communities, it would have been redundant for them to set up a separate, parallel 
mutual defense arrangement unless the Western European Powers were prepared to 
develop a much closer military unity among themselves to the exclusion of the United 
States. The defeat of the European Defense Community proposal showed that this 
was not desired. 

60 Inter-American Treaty of Reciprocal Assistance, signed at Rio de Janeiro on 
Sept. 2, 1947. 21 U.N. Treaty Series 93 (1948); 43 AJ.LL. Supp. 53 (1949). Cf. 
Arts. 3, 6, 17. 
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danger the peace of America,” including an act “which is not an armed 
attack.” By not making an “armed attack” prerequisite to collective self- 
defense, the Rio Pact seeks to authorize more than is permitted by Article 
5l of the Charter. 

The North Atlantic Treaty does not afford the same level of integration 
for Western Europe, the United States and Canada; nor does the Warsaw 
Pact for Eastern Europe. Neither system contains machinery for arriving 
by a majority vote at decisions regarding enforcement actions. In the case 
of NATO,* while there is agreement that an armed attack on one member 
“shall be considered an attack against them ail,” each state nevertheless 
retains unfettered discretion over the kind and scope of response “it deems 
necessary.” So, too, with the Warsaw Pact,®* which only obliges a party, 
in the event of an armed attack on another member, to consult, and to 
“afford . . . immediate assistance ... by all the means it considers neces- 
sary...” The Warsaw Pact does establish a Unified Command,® as has 
NATO, and this may in practice be said to mcdify somewhat the preroga- 
tive of each member to determine for itself the extent of its participation 
in an act of collective self-defense. But France had no difficulty in pulling 
its forces out of this pooling arrangement, Albania has denounced the 
Warsaw Pact, and Rumanian troops played no part in the Czech invasion. ` 
Similarly, the members of SEATO, too, preserve full freedom of action to 
determine the extent of their own commitment. 


61 North Atlantic Treaty, signed at Waskington April 4, 1949. 34 U.N. Treaty 
Series 244 (1949), Art. 5; 43 A.J.LL. Supp. 159 (1949). 

62 Treaty of Friendship, Co-operation and Mutual Assistance Between the People’s 
Republic of Albania, the People’s Republic of Bulgaria, the Hungarian People’s Re- 
public, the German Democratic Republic, the Polish Peaple’s Republic, the Romanian 
People’s Republic, the Union of Soviet Socialist Republics and the Czechoslovak Re- 
public, signed at Warsaw on May 14, 1955. 119 U.N. Treaty Series 24 (1955), 
Art. 4; 49 A.J.LL. Supp. 194 (1955). 

63 Ibid., Art. 5. . 

64 Southeast Asia Collective Defense Treaty, signed at Manila on Sept. 8, 1954. 
209 U.N. Treaty Series 28 (1955), Art. 4; 60 A.J.LL. 646 (1966). If these regions 
are not, at least in terms of legal obligation, as integ-ated for purposes of defense as 
the Americas, other regional arrangements are militarily even more tenuous. The 
Treaty establishing the Arab League, also by way of contrast, only prescribes that, in 
the event of aggression by a state against a member state, the Council of the League, 
on which all members are represented, “shall determine the necessary measures to 
repel” the aggressor, but that this “decision shall be taken unanimously.” Pact of the 
League of Arab States, signed at Cairo March 22, 1645. 70 U.N. Treaty Series 248 
(1950), Art. 6; 39 AJ.LL. Supp. 266 (1945). In one dramatic case, that of the 
Lebanon intervention, the League did meet end take decisions, but the members were 
subsequently unable to agree on what these were. What actually was or was not 
voted at the meeting of the Council is in dispute, as is the veracity of the meeting's 
minutes, Cf. contradictory statements by Ambassadors Loutfi (U.A.R.) and Malik 
(Lebanon) in U.N. Security Council, 13th Year, Office] Records, 824th meeting, June 
10, 1958, pp. 9-19. Neither does the Charter of the Organization of African Unity bind 
the parties to defend each other. It merely states, in its preamble, a determination 
“to safeguard and consolidate the hard-won indepencence as well as the sovereignty 
and territorial integrity of our States.” Charter of the Organization of African Unity, 
done at Addis Ababa on May 25, 1963. 479 U.N. Treaty Series 70 (1963); 58 A.J.LL. 
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Obligations to use force in the common cause are not, however, the sole 
scandard by which a regional system can be measured and its legitimacy 
determined. Economic integration and the development of common judicial 
and administrative organs are perhaps even more important. In these other 
respects, the inter-American system is not pre-eminent. The Treaties of 
both the European Economic Communities * and COMECON ° impose 
a substantially higher level of economic cohesion than does that other basis 
of the inter-American system, the Bogota Treaty. As revised, the O.A.S. 
Charter now contains an extensive new Chapter VII on “economic stan- 
dards,” Chapter VIII on “social standards,” and Chapter IX on “educational, 
scientific and cultural standards.” But these are couched primarily in terms 
ot obligations which each member assumes and administers vis-a-vis itself. 
The General Assembly of the O.A.S., although it decides by simple or, in 
some cases, two-thirds majority, does not have power to implement the 
principles contained in the new chapters, nor to bind the members. 
Both the Eastern and Western European continental systems have, in con- 
trast, developed a notable degree of economic integration which includes 
the setting up of multinational administrative machinery and the partial 
elimination of inter se tariffs, and both have made more than a start at 


873 (1964). While the O.A.U. Charter makes provision for decisions by two-thirds 
majority of the Assembly of Heads of State and Government (ibid., Art. 10), and by 
stmple majority of the Council Ministers (ibid., Art. 14), it severely limits these 
principal organs’ powers to discussion, co-ordination and harmonization (ibid., Art. 8). 

65 Treaty establishing the European Coal and Steel Community, 261 U.N. Treaty 
Series 140 (1957), Arts. 13-16, 28; 46 A.J.LL. Supp. 107 (1952); Treaty establishing 
the European Atomic Energy Community, 298 U.N. Treaty Series 249 (1958), Arts. 
118, 119, 132; 51 AJ.LL. Supp. 955 £1957); Treaty establishing the European Eco- 
nomic Community, 298 U.N. Treaty Series 11 (1958), Arts. 148-163; 51 AJ.LL. 865 
(1957). 

66 Charter of the Council for Mutual Economic Assistance (COMECON Treaty), 
signed at Sofia Dec. 14, 1959, 368 U.N. Treaty Series 264 (1960). Note, however, 
Axt. 4(3) which states that “All recommendations and decisions of the Council shall 
be adopted only with the consent of the member countries concerned . . .” 

67 Revised Charter of the Organization of American States, Revised by the Protocol 
of Buenos Aires, Feb. 27, 1967. Pan American Union, Treaty Series, No. 1-B; O.A.S. 
Official Records, OFA/SER.A/2, Add. 2 (1967); T.I.A.S., No. 6847; printed below, 
p. 996. See also Charter of the Organization of American States, signed at Bogotá, 
April 30, 1948. 119 U.N. Treaty Series 48 (1952); 46 A.J.LL. Supp. 43 (1952). 

68 Two Inter-American Councils subordinate to the General Assembly of the O.A.S., 
one for economic and social, the other for cultural, scientific and educational matters, 
have powers to recommend, promote, foster, studv, co-ordinate and encourage, but 
not to implement or enforce. A sole exception is noteworthy: the Inter-American 
Council for Education, Science and Culture may “adopt . .. pertinent measures to 
give effect to the standards contained in Chapter IX...” Protocol of Buenos Aires, 
cited above, Art. 101(b). This largesse is, however, elsewhere vitiated by the pro- 
vision that both Councils’ powers are clearly limited to making “recommendations on 
matters within their authority,” and that they may only “present . . . studies and pro- 
posals, drafts of international instruments, and proposals on the holding of specialized 
conferences, on the creation, modification, or elimination of specialized organizations 
and other Inter-American agencies, as well as the co-ordination of their activities . . .” 
Ibid., Arts. 70, 71. 


1970] WHO KILLZD ARTICLE 2 (4)? 831 


regional planning of integrated economic growth.®® In addition, the Euro- 
pean Communities have developed a regional court with wide powers to 
apply and interpret the basic instruments,” and the Communities’ Council 
and Commission both have power to bind all members." These consider- 
able accomplishments have as yet no counterpart in the inter-American 
system. 

A comparison of the various rezional arrangements would therefore seem 
to indicate that in enforcement and collective defense the inter-American 
system may be somewhat ahead, at least in legal principle, if not in prac- 
tice, of the level of integration so far achieved in Western Europe and 
Eastern Europe. On the other hand, both Eastern and Western Europe 
are far ahead of the inter-American system in economic and related inte- 
gration. Thus, the inter-American, Western European and Eastern Euro- 
pean systems are different in their distribution of strengths and weaknesses, 
but there is no basis for reccgnizing one as a “regional organization” while 
withholding legitimation from the others. 

The Organization of African Unity, the Arab League and several other 
regional groupings do fall substantially behind the standards set by the 
Americas and Western and Eastern Europe in the degree of their integration. 
We have already noted the relatively low level of their members’ commit- 
ment to collective defense and enforcement.” At the non-military level, 
the O.A.U. provides for the establishment of four commissions at the minis- 
terial and expert levels”? to deal with economic, social, educational, cul- 
tural, health, scientific and technical co-operation under the aegis of the 
Assembly of Heads of State. While this Assembly has virtually unlimited 
jurisdiction and may make decisions by two-thirds majority of the mem- 
bers,’* in such matters as “political and diplomatic co-operation; economic 
co-operation,” %5 et cetera, its decisions are not binding on the dissenting 
minority. Although there are starts at smaller customs unions within the 
O.A.U. (as also within parts of the inter-American system), there is no 
African common market or joint economic planning to compare with that 
of the European Communities of East and West. In the Arab League, 
too, specialized commissions are provided, and they, together with the 
Council of the League, are enjoined to work fcr the preparation and adop- 
tion of the treaties and agreements by which the cultural, social and eco- 
nomic purposes of the Organization may be advanced. As in the O.A.U., 
the process is essentially consensual.’* 


69 E.E.C. Treaty, cited above, Arts. 145-154; COMECON Treaty, cited above, Arts. 
1, 3, 4, 5. For a recent assessment of the COMECON (CMEA) cf. V. Shelepin, 
“Socialist Integration,” New Times, Neo. 46, Nov. 19, 196%, p. 9. 

70 E.E.C. Treaty, loc. cit., Arts. 164-188. 7 Ibid., Arts. 155-163, esp. 163. 

72 Note 64 above. 78 O.A.U,. Charter, ibid., Arts. 20, 21. 

74 Ibid., Art. 10. , 

75 Ibid., Art. 2(2). Cf. Cervenka, The Organizazion of African Unity (Prague, 
Academia Nakladatelstvi Czeckoslovenske, 1968). 

78 Pact of the League of Arab States, note 64 above, Arts. 2, 4. See also Franck, East 
African Unity Through Law (New Haven, Yale University Press, 1965); Franck (ed.), 
Why Federations Fail, Ch. 1 (New York, New York University Press, 1968}. 


832 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 64 


We must thus conclude that, if the regional system of the Americas is 
the standard for qualifying as a regional organization within the meaning 
of Article 53 of the U.N. Charter, then both the regional systems of Western 
Europe and Eastern Europe also qualify. Even at that, the standard is 
probably set too high. The Organization of American States, as it is today, 
is a far more sophisticated system than it was at the time Article 53 was 
adopted at San Francisco, before the Bogota Conference formally estab- 
lished the framework of the O.A.S. Moreover, the fact that the Organiza- 
‘on of African Unity and the Arab League would not qualify under any 
test using the Organization of American States as the standard, suggests 
taat the test cannot be set so high. The test, if it is to admit to regional 
scatus the O.A.S. on the one hand and the Arab League and O.A.U. on the 
other, cannot be much more exacting than this: A regional organization is 
any grouping of states in some defined geographic context with historic, 
ethnic, or socio-political ties, which habitually acts in concert through 
permanent institutions to foster unity in a wide range of common concerns. 

In practice this unity has frequently been established by the use or threat 
of military force. Both the Soviet Union and the United States have done 
much to transform their respective regional organizations into instruments 
facilitating the threat or use of violence in advancing their regional inter- 
ests. Under the guise of Articles 51, 52 and 53, both super-Powers have 
sicceeded in establishing norms of conduct within their regional organi- 
zations which have effectively undermined Article 2(4). These norms 
have most recently been set out for the “Sozialist Commonwealth” in the 
Brezhnev Doctrine and its corollaries: 

1. A dispute within the Socialist “family” or “commonwealth” of Eastern 
Europe must be resolved within that grouping and not by or in the United 
Nations.”7 

2. A member of the family of Socialist states must limit its sovereignty 
to conform to the requirements of the grouping.” 

3. The family of Socialist states may use force, even military force, by 
way of collective self-defense against any attempt to divert a member of 
tae Socialist Commonwealth from orthodox conformity.” 


77“The events taking place in Czechoslovakia are a matter for the Czechoslovak 
people and the States of the socialist community, linked together as they are by com- 
mon responsibilities, and are a matter for them alone . .. they consider the matter 
as lying outside the purview of the Security Council.” Mr. Malik, U.S.S.R., addressing 
the Security Council, U.N. Doc. S$/PV.1441, Aug. 21, 1968, pp. 48-50. 

78 Czechoslovakia “is responsible not only to its own people, but also to all the 
socialist countries ...” It cannot follow a sovereign policy “opposed to the interests 
oz the world of socialism” because the “weakening of any of the links of the world 
svstem of socialism directly affects all the socialist countries which cannot look in- 
differently upon this.” Pravda, reprinted in the translation of the Soviet Press Agency, 
The New York Times, Sept. 27, 1968; p. 3. 

79 When “a danger arises to socialism itself in a particular country...” an “en- 
ccoachment on the foundations of socialism, on the principles of Marxism-Leninism,” 
when “anti-socialist and revisionist elements . . . under the guise of ‘democratization’ 
' , .. befog the minds of the masses, stealthily hatching a counter-revolutionary coup” 
and they are “not duly rebuffed inside the country,” then the family of states may act 


a3 
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These are the principles on which the 1963 invasion of Czechoslovakia 
was justified by the nations of the Eastern European bloc, but the concepts 
are not new. Rather, they are the restatements by the Soviets of a law of 
super-Power regional paramcuntcy which the United States itself did much 
to formulate through the O.A.S. It is the United States which first insisted 
that a dispute within a regional grouping should be settled by that group- 
ing to the exclusion of the United Nations. In June, 1954, during what 
The New York Times has described as the “C{A-engineered revolution 
against the Communist-oriented President of Guatemala,” ®° we said at the 
United Nations that | 


if the United Nations Security Council does not respect the right of 
the Organization of American States to achieve a pacific settlement 
of the dispute between Guatemala and its neighbors . . . the result 
will be a catastrophe of such dimensions as will gravely impair the 
future effectiveness both of the United Nations itself and of regional 
organizations such as the Organization of American States.* 


When the Soviets tried to raise the matter in the United Nations, Ambassa- 
dor Lodge warned: “I say to the representative of the Soviet Union, stay 
out of this hemisphere and do not try to start your plans and your con- 
spiracies over here.” ®? Later, the United States insisted on the same 
principle when Cuba tried to cormplain of hostile acts by the U. S. and the 
O.A.S. just prior to the Bay of Pigs invasion. This time Washington’s 
representative stated that “recourse of the Cuban Government to the Se- 
curity Council . . . is not in harmony with its treaty obligations under the 
Inter-American Treaty of Reciprocal Assistance ... and the Charter of 
the Organization of American States... .”8* Most recently, during the 
Dominican invasion, Ambassador Stevenson opposed any involvement by 
the Security Council because it “would tend to complicate the activities 
of the Organization of American States by encouraging concurrent and 
independent considerations and activities by this Council.” It would be 
unwarranted and in violation of the Charter’s provisions for regional settle- 
ment if the Security Council were to intervene “Just when the regional 
organization seems to be dealing with the situation effectively.” 8+ 


to restore normality and to defeat the forces cf “world imperialism.” Pravda, reprinted 
ibid. “The countries of the socialist commonwealth have . . . their own socialist 
principles of mutual relations based on fraternal assistance, solidarity and interna- 
tionalism.” Foreign Minister A. Gromyko, addressing the U.N. General Assembly, 
U.N. Doc. A/PC.1679, Oct. 3, 1968, p. 26 at 30-31. “This [socialist] commonwealth 
constitutes an inseparable entity cemented by unbreakable ties such as history has 
never known... The Soviet Union anc. other socialist countries have on many occasions 
warned those who are tempted to rol back the socialist commonwealth, to snatch at 
least one link from it, that we will neither tolerate nor allow that to happen.” Ibid. 

80 The New York Times series on CLA Operations, April 28, 1966, p. 25, col. 8. 

81 Ambassador Lodge (U.S.A.). U.N. Security Council, 9th Year, Official Records, 
676th meeting 28-29 (1954). 

82 Ibid., 675th meeting 32. 

88 Ambassador Lodge (U.S.A.). U.N. Security Council, 15th Year, Official Records, 
874th meeting 27 (1960). 

8& Ambassador Stevenson (U.S.A.). U.N. Security Council, 20th Year, Official Rec- 
ords, 1204th meeting 17 (1965). 
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It is also the United States which advanced the idea that a state’s sov- 
ereignty is subject to the overriding right of a region to demand conformity 
to regional standards. In pushing for a condemnation of the leftist Guzman 
regime at the Tenth Inter-American Conference in March, 1954, the self- 
proclaimed aim of the Department of State was to achieve regional “soli- 
carity” and to have “a clear-cut and unmistakable policy determination 
against the intervention of international communism in the hemisphere. 
... 8 What was here condemned was not intervention by foreign troops 
but of a “foreign” ideology. It was against this that the United States 
pushed the regional organization to commit itself to “take effective mea- 
sures, individually and collectively. ...” 88 

At the Punta del Este meeting of the Organ of Consultation, convoked 
at the U. S. initiative under Article 6 of the Rio Treaty, it was further 
agreed that 


adherence by any member of the Organization of American States to 
Marxism-Leninism is incompatible with the Inter-American system and 
... breaks the unity and solidarity of the hemisphere.*? 


Specifically, it was “decided” that the 


Government of Cuba, which has officially identified itself as a Marxist- 
Leninist government, is inccmpatible with the principles and objec- 
tives of the Inter-American system . . .** 


In announcing the U. S. naval and air “quarantine” during the missile 
crisis, President Kennedy justified this lirnitation on a state’s sovereignty 
by pointing out that Cuba was “in an area well known to have a special 
end historical relationship to the United States and the nations of the 
Western Hemisphere.” 8 

It was during the Dominican crisis that the United States openly asserted 
the right of a regional grouping to use force to secure conformity—in “self- 
defense” against the “attack” of an alien ideology and foreign “inspiration.” 
In the words of the Legal Adviser of the Department of State: 


Participation in the Inter-American system, to be meaningful, must 
take into account the modern day reality that an attempt by a con- 
spiratorial group inspired from outside to seize control by force can 
be an assault upon the independence and integrity of a state. 


85 Bowdler, “Report on the Tenth Inter-American Conference,” 30 Dept. of State 
Bulletin 634 (1954). 

86 Ibid. 

87 Inter-American Treaty of Reciprocal Assistance, Applications, Vol. 1, 1948-59 
t Washington, D. C., Pan American Union, General Secretariat), Part One, Resolution 
VI of the Eighth Meeting of Consultation, Punta del Este, Uruguay, January, 1962, 
p. 9; U.N. Security Council, 17th Year, Official Records, Supp. for January, February 
¿nd March, 1962, at 63, U.N. Doc, S/5075 (1962); 56 A.J.LL. 611 (1962). 

88 Ibid. 

89 “The Soviet Threat to the Americas,” 47 Dept. of State Bulletin 715, 716 (1962). 

30 I, C. Meeker, “Legal Basis for tne United States Actions in the Dominican Re- 
public,” in 2 Chayes, Ehrlich and Lewenfeld, International Legal Process: Materials 
for an Introductory Course 1179 at 1182 (New York, Little Brown and Co., 1969). 
Italics added. i 
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And President Johnson spoke of the “internationel conspiracy from which 
the United States servicemen have rescued the people . . .” °% and enunci- 
ated what has since become known as the Johnson Doctrine: “American 
nations cannot, must not, and will not permit the establishment of another 
Communist government in the Western Hemisphere.” 

The United States and the Soviet Union have, in short, both asserted the 
right to establish regions of super-Power paramountcy to which Article 
2(4) of the U.N. Charter does not apply. Nations within the regional 
grouping are subject not to the rights of sovereign equality but to a duty 
to conform. Violence may be used by the region in “self-defense” against 
a deviationist. And the United Nations’ réle in such a dispute is at most 
peripheral; the “family” acts as judge, plaintiff and executioner. 

All this is a long way from the solemn obligation of Article 2(4). Per- 
haps the world of Article 2(4) never did and never could exist. But the 
world that has taken its place cannot long exist, either. As Secretary Gen- 
eral U Thant has recently pointed out, 


It is, certainly, a frightening commentary on the ominous state of world 
affairs that one super-State or the other can become exercised to the 
point of resorting to military action because of a liberalization of a 
regime in a small country like Czechoslovakia or because of an internal 
upheaval in another small State such as the Dominican Republic. .. . 
It is... a dismal outlook for the small and militarily weak States of 
the world—as the overwhelming majoritv of States are—if they can 
hope to control their own affairs only in so far as they do nothing to 
displease a powerful neighbour. . . . 

In the final analysis there can be no soid foundation for peace in 
the world so long as the super-Powers insist on taking unilateral mili- 

' tary action whenever they claim to see a threat to their security.” 


V. Tae Way AHEAD 


The prohibition against the use of force in relations between states has 
been eroded beyond recognition, principally by three factors: 1, the rise 
of wars of “national liberation”; 2, the rising threat of wars of total destruc- 
tion; 3, the increasing authoritarianism of regional systems dominated by 
a super-Power. These three factors may, however, be traced back to a 
single circumstance: the lack of congruence between the international legal 
norm of Article 2(4) and the perceived national interest of states, especially 
the super-Powers. 

There are, however, two kinds of worlds which may emerge from the 
ashes of Article 2(4), each incorporating certain new normative restraints 
on the use of force by states. The first.of these is a world of peacefully 
co-existing, super-Power-dominated regional spheres. As the military pre- 
eminence of the super-Powers increases by quantum leaps, it is possible 


91 Statement by President Johnson, May 2, 52 Dept. of State Bulletin 744 at 745- 
746 (1965). 

92 Ibid. at 746. 

98 Introduction to the Annual Report of the Secretary General on the Work of the 
Organization covering the period 16 June 1967 to 15 June 1968. Sept. 24, 1968, 
23rd Sess., Supp. No. 1A (U.N. Doc. A/7201/Add. 1 (1968)), at 21-22. 
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that existing regional spheres will expand, largely eliminating the gray 
areas in which Russia and the United States have fought their surrogate 
wars. It is already a norm of U. S.-Soviet practice not to use force in the 
region of the other’s primacy. If these areas of primacy expand and if 
China, at least in Asian terms, becomes a super-Power with its own re- 
gional system, then we may be entering a world in which the threat or 
use of violence by super-Powers within their own spheres will largely dis- 
place the threat or use of violence among super-Powers. This would, at 
least, reduce the risk of large-scale catastrophe, since hostilities between 
a super-Power and a smaller state within its region is unlikely to engender 
sustained high-level violence. The sort of world which this model visual- 
izes, a world of super-Power-run ghettos, is not, however, one marked by 
much freedom for individuals, groups or even nations. It is not a world 
of much diversity except, perhaps, among spheres. It does, however, ap- 
pear to be one of the two possible worlds that could succeed the normative 
U.N. system, satisfying the dictates both of power-oriented realpolitik and 
of the need for a minimum of world law and order. 

The failure of the U.N. Charter’s normative system is tantamount to 
the inability of any rule, such as that set out in Article 2(4), in itself to 
have much control over the behavior of states. National self-interest, par- 
ticularly the national self-interest of the super-Powers, has usually won 
out over treaty obligations. This is particularly characteristic of this age 
of pragmatic power politics. It is as if international law, always something 
of a cultural myth, had been demythologized. It seems this is not an age 
‘when men act by principles simply because that is what gentlemen ought 
to do. But living by power alone, even in a world of relatively balanced 
regional spheres of predominance that mutually acknowledge each other’s 
Dower parity, is a nerve-wracking and costly business. To do it, much 
must be surrendered by the citizen: individual freedom, a large part of 
nis national budget, and the chance to live in that comparative tranquillity 
which comes of being liked by others and liking oneself. There are, in- 
creasingly, signs that the citizen will not indefinitely pay the price de- 
manded by the conventional national interest, and that his rejection of 
che traditional values, the realities of old-fashioned power-oriented real- 
\ volitik may not be confined merely to one age group of one nation but 
may turn into a universal, skeptical reassessment of the classical definition 
of national interest. From such a reassessment could emerge a new set 
of criteria by which to determine the goals of foreign policy, a realpolitik 
which, for example, measures the national interest in terms of the ecologi- 
cal quality of territory already possessed rather than in new lands to be 
acquired; or which measures security in terms of the mental health, low 
level of tension and centeredness of one’s own population rather than in 
control exercised over others. Today, a large and loyal part of the popu- 
_Y lation of the United States actually perceives a defeat of Viet-Nam to be 

in the national interest, not because they believe we cannot, but because 
we should not, win. Consciously or not, the popular redefinition of na- 
tional interest is already under way. 
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Any nation, to remain great, must sustain a self-image of its greatness. 
Historically, this has been done by the great Powers through territorial 
expansion, whether a Drang Nach Osten, dominion over palm and pine, 
or the opening of the West. Today, we appear on the verge of a new 
definition of expansion which is qualitative, rather than quantitative. Con- 
ceivably, this may turn out to be an inevitable historical trend which will 
make an impact on all states and on each super-Power in particular. 

If such a redefinition of the national interest succeeds over a period of 
time and not only in one super-Power, then there may be an opportunity 
to return to an international legal system of narms such as that in Article 
2(4). What killed Article 2(4) was the wide disparity between the norms 
it sought to establish and the practical goals the nations are pursuing in 
defense of their national interest. So long as there are nations—which is 
likely to be for a very long time—their pursuit of the national interest will 
continue; and where that interest habitually runs counter to a stated inter- 
national legal norm, it is the latter which will kend and break. The other 
world that could arise from the ruins of Article 2(4) is one in which the 
redefined national interest is no longer calculeted in integers amenable to 
military manipulation and in which, consequently, the national interest is 
perceived to be congruent with a renunciation of the use of military force 
in inter-state relations. 


MORE ON THE DEPOSITARY OF 
INTERNATIONAL TREATIES 


By Shabtai Rosenne * 


The purpose of this article is to bring up to date the present writers 
previous article on “The Depositary of International Treaties” published 
in this JOURNAL, in the light of the deliberations of the United Nations 
Conference on the Law of Treaties in 1968 and 1969 and the changes 
there made in the texts.? The relevant provisions now appear as Articles 
76, 77 and 78 ° of the so-called Vienna Convention on the Law of Treaties, 


° Ambassador Extraordinary and Plenipotentiary, Deputy Permanent Representative 
af Israel to the United Nations; member of the Intemational Law Commission; Asso- 
ciate of the Institute of International Law. The views expressed herein are personal 
to the writer. 

161 AJ.LL. 923 (1967). 

2 The Conference took place in two sessions, the first from March 26 to May 24, 
1968, and the second from April 9 to May 23, 1969, the Final Act and the Vienna 
Convention of the Law of Treaties being signed on that later date. Official Records 
af the First Session, consisting of summary records of the five plenary meetings and 
af the 83 meetings of the Commitee of the Whole, have been published and are 
hereafter cited as Official Records I. Official Records of the Second Session, consisting 
of summary records of meetings 84-105 of the Committee of the Whole, and meetings 
6-36 of the Conference, are hereafter cized as Official Records II. 

8 For the legislative history of these articles, and the text of the corresponding ar- 
ticles as adopted by the Internaticnal Law Commission in 1966, see Rosenne, The 
Law of Treaties: A Guide to the Legislative History of the Vienna Convention (Leiden: 
A. W. Sijthoff; Dobbs Ferry, N. Y.: Oceana Publications, 1970). 

For pre-conference comments by governments, see Comments on the final draft arti- 
cles on the law of treaties prepared by the I.L.C. at its 18th session: report of the 
Secretary General, U.N. General Assembly, 22nd Sess., Annexes, Agenda item 86, Docs. 
A/6827 & Corr. 1 and Add. 1 and 2 ‘1967); Comments and amendments to the final 
draft articles on the law of treaties submitted in 1968 in advance of the Conference in 
eccordance with General Assembly Res. 2287 (XXII) (1968), Doc. A/CONF. 39/6 
end Add. 1 and 2. This, and the other conference documents cited herein, will be 
published later in Official Records ITI. 

For bibliography additional to that appearing in 61 A.J.I.L. 926 (1967), note 6, see 
Bot, Nonrecognition and Treaty Relations at 176 (1968); Frowein, “Some Considera- 
tions regarding the Function of Depositary,” 27 Zeitschrift für ausl. öf. Recht u. 
Völkerrecht 533 (1967); Holloway, Modern Trends in Treaty Law (1967), passim; 
Mosconi, La Formazione dei Trattati (1968), passim. See also A Selected Bibliography 
on the Law of Treaties submitted by the Secretariat to the U.N. Conference on the 
Law of Treaties, Doc. A/CONF.39/4, pp. 116 ff. For the latest restatement of the 
Soviet view, see 4 Kurs mezhdunarodnovo prava at 160 (1968). 

To be noted also is the new annual publication of the Secretariat (Doc. ST/LEG/ 
SER.D/1 and following) entitled: Multilateral Treaties in respect of which the Secre- 
tary-General performs Depositary Functions, List of Signatures, Ratifications, Acces- 
sions etc., as of Dec. 31 of each calendar year. The final clauses of these treaties are 
sublished separately in an Annex to that publication. 

For a United States appreciation of the Conference in general, see Richard D. 
Kearney and Robert E. Dalton, “The Treaty on Treaties,” this JounnaL (July, 1970), 
p. 495; and on the matters discussed in this article, see p. 558. 
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corresponding to Articles 71, 72 and 73 of the draft articles on the law of 
treaties of the International Law Commission. In their English text these 
articles read: 


PART VII 
DEPOSITARIES, NOTIFICATIONS, CORRECTIONS AND REGISTRATION 


ARTICLE 76 
Depositaries of treaties 


1. The designation of the depositary of a treaty may be made by 
the negotiating States, either in the treaty itself or in some other man- 
ner. The depositary may be one or more States, an international or- 
ganization or the chief administrative officer of the organization. 

2. The functions of the depositary of a treaty are international in 
character and the depositary is under an obligation to act impartially 
in their performance. In particular, the fact that a treaty has not 
entered into force between certain of the parties or that a difference 
has appeared between a State and a depositary with regard to the 
performance of the latter’s functions shall not affect that obligation. 


ARTICLE 77 
Functions of depositaries 


1. The functions of a depositary, unless otherwise provided in the 
treaty or agreed by the contracting States, comprise in particular: 

(a) keeping custody of the original text of the treaty and of any 
full powers delivered to the depositary; 

(b) preparing certified copies of the original text and preparing 
any further text of the treaty in such additional languages as 
may be required by the treaty and transmitting them to the 
parties and to the States entitled to become parties to the 
treaty; 

(c) receiving any signatures to the treaty and receiving and keep- 
ing custody of any instruments, nctifications and communica- 
tions relating to it; 

(d) examining whether the signature or any instrument, notifica- 
tion or communication relating tc the treaty is in due and 
proper form and, if need be, bringing the matter to the atten- 
tion of the State in question; 

(e) informing the parties and the States entitled to become parties 
to the treaty of acts, notifications and communications relating 
to the treaty; 

(f) informing the States entitled to become parties to the treaty 
when the number of signatures or of instruments of ratifica- 
tion, acceptance, approval or accession required for the entry 
or, as the case may be, upon its receipt by the depositary; 

(g) registering the treaty with the Secretariat of the United Na- 
tions; 

(h) performing the functions specified in other provisions of the 

resent Convention. 

2. In the event of any difference appearing between a State and the 
depositary as to the performance of the latter's functions, the depositary 
shall bring the question to the attention of the signatory States and 
the contracting States or, where appropriate, of the competent organ 
of the international organization concerned. 
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ARTICLE 78 
Notifications and communications 
Except as the treaty or the present Convention otherwise provide, 
any notification or communication to be made by any State under the 
present Convention shall: 
(a) if there is no depositary, be transmitted direct to the States 
for which it is intended, or if there is a depositary, to the latter; 
(b) be considered as having been made by the State in question 
only upon its receipt by the State to which it was transmitted 
or, as the case may be, upon its receipt by the depositary; 
(c) if transmitted to a depositary, be considered as received b 
the State for which it was intended only when the latter State 
has been informed by the depositary in accordance with 
article 77, paragraph 1 (e). 


Apart from matters of detail affecting Article 77 in particular, to which 
further reference will be made below, the significant issues of principle 
discussed at the Vienna Conference revolved around those which had pre- 
viously exercised the International Law Commission, as are mentioned on 
page 933 of my earlier article. 

The question of the impartiality expected of the depositary in the exer- 
cise of its functions, while of course not in any way disputed as a matter 
of principle, gave rise to difficulties of formulation on account of proposals 
by China‘ and Malaysia ë to transfer all or part of paragraph 2 of Article 
71 (now Article 76) to Article 72; by Bulgaria, the Byelorussian Soviet 
socialist Republic, Cambodia, Guinea, Mali and Mongolia® to introduce 
:nto Article 71, paragraph 2, a phrase to the effect that the duty to act 
-mpartially existed irrespective of the state and character of the relations 
between the depositary state and the state transmitting notifications and 
communications to the depositary; and by the Byelorussian Soviet Socialist 
Republic? and by Mongolia ° to add to Article 72, paragraph 2, of the draft 
various precisions relating to the continued duty of impartiality even in 
he absence of treaty relations as between certain of the parties to a multi- 
lateral treaty or after the appearance of a dispute of the kind envisaged 
in paragraph 2 of Article 72 (present Article 77). Only the last two of this 
group of amendments were accepted. They had been proposed and adopted 
in relation to Article 72, but the Chairman of the Drafting Committee later 
explained that the Committee had been of the opinion that the idea expressed 
:n them related more to the principle that the depositary was under an ob- 
ligation to act impartially in the performance of his functions, and was 


4Doc. A/CONF.39/C.1/L.328, par. 3. Rejected at the 78th meeting, par. 63, by 
35 votes to 8, with 27 abstentions. Official Records I, p. 468. 

6 Docs. A/CONF.39/C.1/L.290/Rev.1 (Art. 71) and A/CONF.39/C.1/L.291 (Art. 
72). These amendments were withdrawn, 78th meeting, par. 61, ibid. 

s Doc. A/CONF.39/C.1/L.351. Rejected at the 78th meeting, par. 64, by 25 votes 
to 23, with 28 abstentions. Ibid. 

7 Doc. A/CONF.39/C,1/L.364. Adopted at the 78th meeting, par. 67, by 35 votes 
to 16, with 33 abstentions. Ibid. 

8 Doc. A/CONF.39/C.1/L.368. Adopted at the 78th meeting, par. 68, by 29 votes 
to 28, with 29 abstentions. Ibid. 
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therefore more appropriately enuriciated in Article 71 (present Article 76), 
paragraph 2.° No objection was raised in the Committee of the Whole. 
The examination of these proposals led to a general reaffirmation of the 
principle. 

In the course of this discussion the Expert Consultant, Sir Humphrey 
Waldock, former Special Rapporteur of the International Law Commission, 
made an important interpretation of the word “irnpartially” in Article 71, 
paragraph 2. He said that, in the Commission’s view, the word should 
apply to all the depositary’s obligations in respect of which it was to per- 
form the functions of depositary. 

The change in the structure of what is now the first sentence of para- 
graph 1 of Article 76, corresponding to paragraph 1 of the former Article 
71, was introduced by the Draf-ing Committee on the basis of certain 
amendments which had been adopted by the Committee of the Whole, in 
order to emphasize the residuary character of the text, and to avoid any 
impression that it would be mandatory for the states concerned to desig- 
nate a depositary. In that connection, the Cornmittee of the Whole re- 
jected a proposal by China to limit the provisions regarding depositaries 
to depositaries for multilateral treaties, for the same reason that a similar 
limitation had earlier been rejected by the International Law Commission.” 
This aspect of the discussion reasserts the principle of the autonomy of the 
will of the parties as one of the principles of the present-day law of 
treaties. 

The second sentence of paragraph 1 of the final text of Article 76 in- 
corporates in the words “or more States” amendments also contained in the 
proposals of Bulgaria, Romania ani Sweden and of Finland.** As indicated 
in my earlier article (p. 943), the Commission had not attempted to deal 
with the phenomenon of the multiple depositary such as was instituted in 
the Nuclear Test-Ban Treaty of 1963, an omission which was later criti- 


9 82nd meeting, par. 33. Ibid. p. 485, For further interpretation of the word 
“party,” see statement of the Chairman of the Drafting Committee at the 24th Plenary 
Meeting, par. 18, Official Records JI, p. 129. 

10 78th meeting, par. 55. Official Records I, p. 467. 

11 Amendments by Bulgaria, Romania Sweden, Doc. A/CONF,39/C.1/L.236 and Add. 
1, and Finland, Doe, A/CONF.39,'C.1/L.248. Adopted at the 78th meeting, par. 63, 
by 77 votes to none, with 5 abstentions. Officiel Records I, p. 468. 

12 Doc, A/CONF.39/C.1/L.328, pars. 1 and 2. Rejected at the 78th meeting, par. 
63, by 39 votes to 9, with 19 abstentions. Official Records I, p. 468. And see Sir 
Humphrey Waldock, 78th meeting, par. 52, ibid., p. 467. 

13 See documents mentioned in note 1] above. 

14 480 U.N. Treaty Series 13. Unlike previous practice, the 1963 Moscow Treaty 
did not use the word “depositary” but employed the novel formula that the three 
governments “are hereby designated the Depositary Governments.” Identical duties 
as between themselves and as between each one of them and other states concerned 
in the treaty were imposed upon each cf the Depositary Governments. The depositary 
clause itself, Art. V, stipulates that “This Treaty ..... shall be deposited in the ar- 
chives of the Depositary Governments.” Thus not only the depositary functions are 
distributed between three governments but also the three original texts of a multi- 
lateral treaty—a reversion to the system which preva‘led before the invention of the 
institution of depositary. Apparently the classic alternat was employed to designate 
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cized in the Sixth Committee in 1967 15 and by the Government of Finland 
in written observations which it submitted to the Conference.*® At the 
same time it appears that in this respect the proceedings of the Conference 
exhibit some confusion on certain very cardinal issues, which, moreover, 
the International Law Commission had managed to avoid, namely: What 
are the legal implications of the designation of more than one entity as 
depositary and, more particularly, what is the extent to which legal rela- 
tionships come into existence as between a contracting party which has 
deposited its instruments, communications or notifications, with one of those 
entities, and another contracting party which has deposited its instruments, 
communications or notifications with another of those entities? For in- 
stance, all the sponsors of the amendments dealing with the aspect of the 
multiple depositary used plural words to indicate what they had in mind, 
although the text of Article 76 uses the singular. Thus the representative 
of Finland referred specifically to the necessity of having due regard for 
che novel practice of “treaties providing for three depositaries instead of 
che traditional number of one.”** The representative of Sweden indicated 
chat the purpose of his amendment was tc provide for the present state 
>ractice “of occasionally designating more than one State as depositaries.” 
Without expressing any opinion on that practice, his delegation felt that it 
was undoubtedly permissible and must be taken into account.* The 
representative of Bulgaria likewise thought that the amendment would take 
into account the existing state practice of designating not one depositary 
but several. He also said that the practice had not given rise to any tech- 
nical difficulties..° The Canadian representative agreed that “more than 
one State could be designated as depositaries of a multilateral treaty.” *° 
On the other hand, the representative of Israel, while favorable to the 
amendments (no negative votes were cast on them), believed that the 
proposals were more controversial than they would at first sight appear 
to be. He expressed doubts whether the provision was necessary at all 
and, considering that no residual rule was proposed, a purely descriptive 


the original parties in the treaty which was deposited in the three archives. For an 
official United States view, see “Contemporary Practice of the United States” in 58 
AJIL. 165 at 175 (1964). For a Soviet account, see Uliganova, “Depozitarii 
mnogostoronnevo dogorova,” in 1966 Soviet Yearbook of International Law 335. 

In the informal discussions which took place between the two sessions of the Vienna 
Conference the possibility of employing this form of depositary for the Convention 
on the Law of Treaties was bruited but it never crystallized in a formal text submitted 
to the Conference. The proposal of Ghana and India, note 59 below, was based on 
a different concept. 

15 U.N, General Assembly, 22nd Sess., Annexes, Agenda item 86, Report of the Sixth 
Committee (Doc. A/6913) (1967), paz. 71. 

16 Doc. A/CONF.39/6, note 3 abcve. The I.A.E.A. had also drawn attention to 
the desirability of taking account of the novel practice of providing for several de- 
positaries instead of the traditional one depositary. Doc./6827/Add.1, note 3 above. 

17 77th meeting, par. 2. Official Records I, p. 457, 

18'77th meeting, par. 9. Ibid., p. 458. At no stage of the preparatory work had 
the permissibility of this practice been questioned. 

18 77th meeting, par. 13. Ibid. 20 77th meeting, par. 25, Ibid., p. 460 
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paragraph seemed to him to be out of place. The representative of the 
United Kingdom, however, expressly stated that his delegation could sup- 
port the expository article proposed by the Commission.” The representa- 
tives of Italy,?® Australia,?* and India ?5 also referred to the modern practice 
of designating several depositaries, the latter, however, also believing that 
the consequences were not clear. The representative of Greece referred 
to cases in which there was more than one depositary,”* but the representa- 
tive of Romania, speaking as one of the co-sponsors, referred to entrusting 
“the function of depositary to several States.” 2” 

The Expert Consultant informed the Committee of the Whole that the 
International Law Commission had been aware of the modern practice 
but had considered that the expression “a State” in its text was very general 
and could equally cover cases in which there were two or three depositaries. 
“Further, the practice introduced complications into the operation of the 
depositary system and, though it might sometimes be a useful expedient, 
the Commission had come to the conclusion that it should not press the 
point. If the Committee of the Whole wished to refer to that practice 
expressly, however, that would bə consistent with the International Law 
Commission’s intention and with modern practica” 78 

This debate notwithstanding, when the Chairman of the Drafting Com- 
mittee later introduced the report of the Drafting Committee, he explained 
that “The Committee of the Whole had approved the principle that one or 
more States might be designated as the depositary of a treaty [italics sup- 
plied]” and that for the wording of this principle the Drafting Committee 
had preferred that proposed in the amendment of Finland.” Despite this 
clear statement by the Chairman of the Drafting Committee, it is not ab- 
solutely certain that it was the intention that what is now Article 76 of the 
Vienna Convention should reflect the idea that, with the modern multiple 
depositary system, the basic thought nevertheless is that the three de- 
signees constitute a single depositary and not three separate depositaries 
as some of the earlier statements in the Committee of the Whole may have 
envisaged. Nevertheless, it would appear that from the point of view 
of legal theory that must be the position. The multiple depositary system 
is a skillful device for overcoming certain political difficulties while retain- 
ing the essential characteristics of the multilateral international treaty and 
ensuring that the legal obligations arising out of that treaty would flow 
between all the contracting parties regardless of the depositary to which 
they had made their communications and notifications. The Vienna Con- 
vention, following the approach of the International Law Commission, 
recognizes the dominant position sf the autonomy of the parties in treaty 


21 77th meeting, par. 29. Ibid. 22 77th meeting, par. 53. Ibid., p. 462. 

28 77th meeting, par. 39. Ibid., p. 462. 24 77th meeting, par. 41. Ibid. 

25 77th meeting, par. 51. Ibid., p. 468. 28 78th meeting, par. 44. Ibid., p. 466. 

27 78th meeting, par. 49. Ibid., p. 467. 28 78th meeting, par. 53. Ibid. 

29 82nd meeting, par. 32. Ibid., p. 485. And note the statement of the Delegation 
of Poland at the 24th Plenary Meeting referring to “the modern practice of designating 
more than one State as depositary.” Official Records II, p. 131. 
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law, and it would be a singularly sterile legal theory which shrank back 
trom that recognition in the technical and essentially administrative area of 
the depositary and its functions, and thus thwarted the intention of the 
parties. 

It accordingly seems that, taken in the light of the debate, including the 
explanation given by the Chairman of the Drafting Committee, the final 
*ext of Article 76 gives the same general configuration as does the Moscow 
Treaty of 1963 to the underlying idea that a single and unitary set of 
functions, called depositary functions, can be conferred on a plurality of 
international entities and when tkat is done the treaty rights and obligations 
flow evenly between all the contracting parties, regardless of the indi- 
vidual depositary to which anv particular state may have sent its notifica- 
tions and communications. 

In the same sentence, the words “or the chief administrative officer of 
the organization” reflect an amendment, proposed by Mexico, designed 
to give effect to a suggestion by the Secretary General of the United Na- 
tions, who had pointed out that in the practice of the United Nations the 
depositary is the Secretary General and not the organization itself. In 
making this suggestion the Secretary General was in fact appealing against 
the decision reached by the International Law Commission, which had 
earlier considered and rejected that idea.*+ 


Although the changes in Article 77 (formerly Article 72) are largely of 
a highly technical or of a drafting character which do not raise serious 
questions of principle, nevertheless some attention should be paid to them. 
For the most part, they are based on a series of amendments proposed 
by the United States,” and reflect the experience of the State Department 
in exercising depositary functions for multilateral treaties. All these amend- 
ments were adopted by the Committee of the Whole, although one was 
subsequently withdrawn after further consideration in the Drafting Com- 
mittee, as will be explained. 

The addition of the words “or agreed by the contracting States” in the 
introductory phrase of paragraph 1 of Article 77 was justified by Mr. 
Bevans on behalf of the United States Delegation as opening the way for 
the depositary to perform various functions that had not been anticipated 
when the treaty had been drafted and had therefore not been specified in 
the treaty. He went on to explain that such functions were usually related 
to the depositary functions and could be performed more efficiently and 
conveniently by the depositary than by any other agent.®* It is under- 
stood that further difficulties were experienced in the Drafting Committee 
which nevertheless reported out the amendment. 


80 Doc. A/CONF.39/C.1/L.372. Adopted by 40 votes to 10, with 32 abstentions. 
78th meeting, par. 63. Official Records I, p. 468. 

31 Doc. A/6827/Add.1, note 3 above. For the earlier decision of the I.L.C. on 
this point, see G1 A.J.LL. 927 (1967). 

82 Doc. A/CONF.39/C.1/L.369. 

83 77th meeting, par. 16. Officiel Records I, p. 459. The amendment was adopted 
by 46 votes to 12, with 28 abstentions. 78th meeting, par. 66. Ibid., p. 468. 
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In subparagraph (a) the reference to “full powers” which has been 
added was also part of the United States amendment. It was explained 
that all instruments and notifications were integral parts of the depositary’s 
secretariat records and were cf coasiderable imporiance.** It appears that, 
despite the commonplace nature >f this aspect of the custodial functions, 
it is frequently neglected in texts spelling out in detail what the depositary 
functions are. In connection with subparagraph (a), the Committee of the 
Whole adopted amendments by Finland** and Mexico ** proposing the 
addition of a reference to amendments to the original treaty. However, 
the Drafting Committee later reported that it thought these references to 
be unnecessary, since either the amendment would be incorporated in the 
treaty, in which case it would be covered by subparagraph (b), or it 
would be a separate instrument and would be covered by subparagraph 
(d). The Drafting Committee’s recommendation to delete this amendment 
was accordingly later accepted by the Committee of the Whole.*" 

Another United States amendment originally adopted by the Committee 
of the Whole would have added a paragraph requiring the depositary to 
prepare the original text for signeture, in the languages specified. It was 
explained that the text of a treaty that was signed was almost invariably 
prepared by the depositary, either in typescript or in printed form." It 
was later reported out by the Drafting Commitee. However, the Chair- 
man explained that the revised text was liable to create serious difficulties. 
The verb “prepare” might be interpreted as conferring on the depositary 
a certain responsibility for the actual drafting of the treaty and for the 
exact agreement of the authentic texts in all the languages. Furthermore, 
the preparation of the original text for signature was in many cases the 
responsibility, not of the depositery as such, but of the state or interna- 
tional organization which had assumed the functions of Secretary of the 
Conference or meeting which had prepared the treaty. In the view of the 
Drafting Committee, the deletion of the addition would in no way prevent 
a depositary from performing those functions skould it be so desired, hav- 
ing regard for the generality of the opening words of this article, especially 
the words “in particular.” ° The representative of Switzerland—another 
government with considerable depositary experience—also considered the 
amendment to be unrealistic ** and the United States accepted the deletion. 

The addition in subparagraph (c) of the words “keeping custody of” 
picks up the language of subparagraph (a) in the light of the United States 
amendment to that subparagraph. 

34 77th meeting, par. 19. Ibid., p. 459. The amendment was adopted by 71 votes 
to none, with 13 abstentions, at the 78th meeting, cited in previous note. 

85 Doc. A/CONF.39/C.1/L.249. Adopted ky 64 votes to two, with 18 abstentions. 
78th meeting, par. 68. Ibid., p. 468. 

86 Doc, A/CONF.39/C.1/L.249, Adopted without opposition after the vote men- 
tioned in the previous footnote. Ibid. 

87 82nd meeting, pars. 49, 54. Ibid., pp. 486, 487. 

8877th meeting, par. 17. Ibid. p. 456. Adopted by 45 votes to 4, with 32 ab- 
stentions. 78th meeting, par. 66. Ibid.. p. 468. 


89 82nd meeting, par. 47, Ibid., p. 486. 
40 89nd meeting, par. 51. Ibid, #1 82nd meeting, par. 52. Ibid. 
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The most important amendment relates to subparagraph (g) concerning 
the duty of the depositary to register the treaty in accordance with Article 
102 of the Charter of the United Nations. This is a matter which has had 
a long and unsatisfactory histcry in the United Nations.*? As far back as 
1947 the Secretary General had suggested that the government or other 
authority having the custody of the original document should register 
multilateral treaties and all subsequent actions relating thereto, but although 
the General Assembly, in Resolution 172 (11) of November 14, 1947, took 
note of the Secretary General's Report, it did not follow up this aspect. 
In 1949 the Secretary General again raised the issue but, on account of 
different opinions in the Sixth Committee regarding the legal position of 
the depositary of a treaty in relation to the power to register it, the only 
action which was taken was to add subparagraph (c) to paragraph 1 of 
Article 4 of the General Assernbly’s regulations regarding the registration 
of treaties, and provide for registration ex officio solely in the case when 
che United Nations itself is the depositary of a multilateral treaty. Since 
then considerable difficulties have been experienced, especially where the 
‘lepositary is an international organization which is not formally a part 
of the United Nations family. 

In its observations on the 1962 text of the International Law Commission 
the Government of Israel formally suggested making an appropriate addi- 
tion to the depositary clause.## When the Commission adopted what was 
previously Article 29 on second reading in 1965, it was on the understand- 
ing that this point would be examined further the next year, and the 
Secretariat was asked to supply the Commission with a paper on existing 
practice.** Under the pressure of work this matter was not pursued fur- 


42 Summarized, with appropriate references, ir. Resolutions of the General Assembly 
concerning the Law of Treaties: Memorandum prepared by the Secretariat, pars. 
125-143. 2 LL.C. Yearbook 1 at 28 (1963). For the full text of the Regulations re- 
garding the registration of treaties, see 2 ibid. 194 (1962). 

43 Observations on Art, 29 as edopted in 1362, contained in a note verbale of 
April 26, 1963, originally circulated in Doc. A/CN.4/175 (mimeographed only). See 
2 LL.C. Yearbook 295 (1966). For the view of the Special Rapporteur, see Fourth 
Report on the Law of Treaties, Art. 29, par. 8, 2 LL.C. Yearbook 3 at 64 (1965), 
Doe. A/CN.4/177/Add.1. For an earlier suggestion by Czechoslovakia to this effect 
‘apparently overlooked by the Special Rapporteur and in the Secretariat compilations), 
see statement of Mr. Péchota at the 739th meeting of the Sixth Committee, U.N. 
General Assembly, 17th Sess., Sixth Committee 24 (1962). 

44 815th meeting, pars. 38-60. I IL.C, Yearbook 278-280 (1965). Sir Humphrey 
had never been enthusiastic over this suggestion, and he advised the Conference, as 
he had earlier advised the Commissicn, that the function of registration might cause 
difficulties in view of the strict rules on the subject where the depositary was an inter- 
national organization. 78th meeting, par. 59, Official Records I, p. 467. On the other 
hand, Mr. Bevans stated that the U.N. Secretariat had informally indicated its prefer- 
ence that the registration of a treaty be effected by the depositary. 77th meeting, 
par. 20, ibid., p. 459. Possibly the regulations on the matter by the General Assem- 
aly (note 42 above) will require re-examination, on this and on other points, in the 
light of the Vienna Conference. If that is so, the Secretary General will undoubtedly 
in due course bring the matter before the General Assembly. See, further on this, 
the Report of the Sixth Committee (Doc. A7746) in U.N. General Assembly, 24th Sess., 
Official Records, Annexes, Agenda items 86 and 94 (b) (1969), par. 13. 


1970] MORE ON THE DEPOSITARY OF INTERNATIONAL TREATIES 847 


ther in 1966. In preparation for the Vienna Conference it was raised again 
by the Council of Europe and the Organization of American States, the 
difficulties of which, in the matter of registration of treaties of which it is 
depositary, have been considerable, and the question was brought before 
the Conference in the United States amendment to Article 72, and in a 
parallel amendment to paragraph 2 of Article 753 (now Article 80) on the 
registration of treaties, to the effect that the designation of a depositary 
shall constitute authorization for it to transmit the treaty to the Secretariat 
of the United Nations for registration or filing and recording, as the case 
may be, and for publication.‘ 

In paragraph 2 the expression previously appearing, “the other States 
entitled to become parties to the treaty,” has been replaced by a more pre- 
cise expression, namely, “the signatory States and the contracting States,” 
terms which have been given a specific meaning in Article 2 of the con- 
vention. This was also included in the United States amendment, and it 
was explained that this wording would cover not only states that had 
signed the treaty but also states that had given consent to be bound by it 
without being signatory states. Mr. Bevans added that such states had a 
much more direct and serious interest in the performance of the functions 
of the depositary than states which did not have anything to do with the 
treaty. The International Law Commission’s text, in his view, was cum- 
bersome and would delay not only the bringing cf questions to the attention 
of the states most concerned but also the settlement of those questions. 
Referring to the International Law Commission’s commentary and -the 
citation in paragraph (1) thereof of the Secretariat’s memorandum, Sum- 
mary of the practice of the Secretary-General as depositary of multilateral 
agreements,“ the United States representative explained that the practice 
of bringing to the notice of all states entitled to become parties to a treaty 
might be appropriate for a world-wide international organization like the 
United Nations but would nct necessarily be the most appropriate where 


45 Doc. A/CONF.39/7. Before the Second Session of the Conference, this also at- 
tracted the approval of the International Bank for Recorstruction and Development, 
Doc, A/CONF.39/7/Add.2. 

48 The amendment to Art. 72 was adopted bs 59 votes to none, with 22 absten- 
tions. 78th meeting, par. 66, Official Records I, p. 468. For the parallel amendment 
to Art. 75 by the United States and Uruguay, see Doc. A/CONF.39/C.1/L.376. It 
was adopted by 61 votes to none, with 25 abstentions. 79th meeting, pars. 4-20, 
Official Records I, pp. 470—471. Art. 80 in its final form is couched in absolute terms 
and. does not purport to be a stipulation binding only the parties to the present con- 
vention. In this respect it differs from the International Law Commission’s text. 

47 Doc. ST/LEG/7. At the 939th meeting of the LL.C. the Secretary had an- 
nounced that a revised edition of this publication would be issued in time for the 
Conference, 1 I.L.C. Yearbook 252 (1367). Similarly, at the 982nd meeting of the 
Sixth Committee on Oct. 26, 1967, the same was stated by the Chairman on behalf 
of the Secretariat, U.N. General Assembly, 22nd Sess., Official Records, Sixth Committee 
137 (1967). Regrettably the Secretariat was unable to execute that program. In 1970 
the I.L.C. formally asked the Secretary General to prepare a new edition of this docu- 
ment. Report of the LL.C. on the Work of Its 22nc Session, Ch. V, par. 9, U.N. 
General Assembly, 25th Sess., Supp. 10 (Doc. A/8010) (1970). 
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a relatively small international organization or a state served as depositary.*® 
The French representative also stressed the necessity for clarifying here 
whether the intention was to envisage all the states interested in the treaty 
by reason of its object, or only the contracting states and the states which 
had taken part in the negotiation, or perhaps the signatory states which 
had subsequently failed to ratify the treaty. He pointed out that the ex- 
tent of the depositary’s responsibility would depend on the answer to that 
question. The representative of Greece, referring to the same problem, 
asked the Drafting Committee to consider whether the original form of 
wording did not give the depositary an unduly onerous technical task and 
one which did not meet the needs of the international community. In his 
view only contracting states, signatory stetes and states which had taken 
part in the negotiation needed to receive such communications, while other 
states should first express their wish to be informed of the developments 
connected with the performance of the treaty.°° The Expert Consultant 
also thought that the International Law Commission’s formula was too 
broad. He explained that the Commission had intended it to designate 
signatory states and any state entitled to become a party under the terms 
of the treaty, and that cases of succession of states were not covered. He 
saw the United States amendment as a useful compromise.” 

Article 78 (previously Article 73) remains unchanged, save for modi- 
fications of presentation introduced by the Drafting Committee. 


The references to the depositary which appeared in Articles 13 and 74 
of the Commission’s text, relating to the exchange or deposit of instruments 
of ratification, acceptance, approval or accession and to the correction of 
errors in texts or certified copies of treaties, have been retained in what 
are now Articles 16 and 79. Similarly, the reference to communication in 
Article 23 (previously Article 18) on procedure regarding reservations, thus 
relating that procedure to the depositary through Article 78, remains un- 
changed. In addition, the Committee af the Whole accepted a United 
Kingdom amendment *? to Article 21 (now Article 24) to the effect that 
the provisions of a treaty regulating the authentication of its text and re- 
lated matters, including the functions of the depositary and other matters 
arising necessarily before the entry into force of the treaty, apply from the 


48'77th meeting, par. 22, Official Records I, p. 459. This amendment was adopted 
by 55 votes to 1, with 29 abstentions, 78th meeting, par. 66, ibid., p. 468. 

4977th meeting, par. 34. Ibid., p. 461. 

509 78th meeting, par. 46, Ibid., p. 466. 

51 78th meeting, par. 58. Ibid., p. 467. 

52 Doc. A/CONF.39/C.1/L.186, adopted without objection at the 26th meeting, and 
further revised at the 72nd meeting. This was based on an earlier proposal by a 
former Special Rapporteur, Sir Gerald Fitzmaurice, in his first report, 2 I.L.C. Year- 
book 113 (1956), Art. 30 (Doc. A/CN.3/101). The LL.C. itself had been somewhat 
reluctant to deal with this aspect of the law, despite the urgings of Sir Humphrey 
Waldock, for instance at the 654th meeting, 2 LL.C, Yearbook 97 (1962). He was 
wont to refer to the final clauses as “some kind of esoteric mystery.” 850th meeting, 
par. 81, 2 LL.C. Yearbook (Part II) 46 (1966), 
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time of the adoption of the text of the treaty. This is a useful clarification 
which probably for the first time, reflecting settled custom, clearly estab- 
lishes the legal basis of the depositary’s activities as from the moment of 
the adoption of the text of a treaty at the latest: these are no longer merely 
matters of administrative and diplomatic convenience, of controversial legal 
implications, but are now endowed with a firm legal basis as the legal 
consequence of the adoption of the text of a treaty. 

An important change has been made in Article 47 (previously Article 
44) dealing with the invalidity of a treaty resulting from specific restrictions 
on the authority of a representative to express the consent of the state. In 
the International Law Commission’s text, refererice appeared to the restric- 
tion having been “brought to the knowledge” of the other negotiating 
states prior to the representative’s expressing consent. In the Committee 
of the Whole an amendment was proposed by Mexico and orally revised 
by Israel to require the restriction to be brought to the knowledge of the 
other negotiating states or of the depositary of the treaty prior to the repre- 
sentative’s expressing such consent.5? The Mexican representative explained 
that the amendment was based on a suggestion by the Secretary General of 
the United Nations ** that, in the circumstances of moder multilateral 
conventions, the full powers of a representative could hardly ever be 
brought to the notice of other states concerned, but only of the depositary. 
In the discussion it was pointed out that, while the introduction of a 
specific reference to the depositary would be in line with the intentions 
of Article 44, nevertheless if the concept of nctification were introduced, 
the point would be covered by the provisions of Articles 72 and 73 relating 
to the functions of a depositary. Although that amendment had been 
adopted, the Committee of the Whole also adopted other amendments re- 
lating more specifically to the principle of notification.’ The Chairman 
of the Drafting Committee subsequently reported that the substance of 
the Mexican amendment was in Zact covered by Articles 72 and 73, and 
that the guarantee which Article 73 gave to the negotiating states might 
be impaired if the express reference to the depositary were retained in 
Article 44.5 The Drafting Committee accordingly preferred to delete the 
amendment. In this connection it might be pointed out that in 1951, when 
the International Law Commission had discussed the question of the rela- 
tionship between constitutional provisions and treaty provisions, the then 
representative of the Secretary General, Mr. Kerno, had warned against 
creating difficulties for the depositary in relation to this matter, a warning 
which the Commission had been careful to heed." In thus reintroducing 


53 Doc, A/CONF.39/C.1/L.265. Discussed at the 44th meeting of the Committee 
of the Whole, Official Records I, p. 246. Adopted by 53 votes to three, with 35 
abstentions. 

54 Doc. A/6827/Add.1. Note 3 above. A similar suggestion was made by the Coun- 
cil of Europe, Doc. A/CONF.39/7, note 3 above. 

55 Amendments by Japan, Doc. A/CONF.39/C.1/L.269, and by Spain, Doc. A/CONF. 
39/C.1/L.288, adopted by 30 votes to 23, with 35 abstentions. 

58 78th meeting, par. 15, Official Reccrds I, p. 464. 

57 88th meeting, par. 43, 1 LL.C, Yearbook 48 (1951). 


Ca 
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the concept of notification, the Vienna Conference reverted to the earlier 
drafts of the International Law Commissim. These had actually used the 
word “notice,” which at the last minute the Drafting Committee had 
changed to “knowledge.” Nevertheless it seems that, as a consequence of 
chis change, the moment from which Article 47 operates through communi- 
cation to the depositary can only be the moment of the adoption of the 
text of the treaty; for it follows from Article 24, paragraph 4 (as adopted 
at Vienna), that it is only at that moment that the depositary becomes 
formally competent to receive and trensmit onwards communications 
made to it in its capacity of depositary. This change therefore may have 
the broad effect of restricting considerably the scope of the particular type 
of invalidity which the International Law Commission had had in mind 
‘vhen it deliberately used the word “knowledge.” 5 


There remain the final clauses of the Convention on the Law of Treaties 
—the first final clauses to be drawn up on the basis of the substantive 
articles on the law of treaties contained in this convention. Beyond the 
mere designation of the depositary direczly in Article 85, which specifies 
the authentic texts,°° and by implication in Articles 81, 82 and 83 dealing 
with signature, ratification and accession of the convention, the convention 
contains none of the usual final clauses spelling out in detail the functions 
of the depositary, and in this instance these aspects will be governed by 
the various substantive articles themselves, and particularly by Articles 
16, 24, paragraph 4, 76, 77, 78, 79 and 80.° This is a useful innovation in 


58 Art. 32, par. 2, as adopted by the Commiss‘on in 1963 and as revised in January, 
1966. The proposal to substitute “knowledge” for “notice” was made by the Drafting 
Committee in its Revised Draft Articles, Doc. A/CN.4/L.117, 2 I.L.C. Yearbook 112 
(1986). No explanation appears on the record, but it is believed that the object was 
*o align the English text with the French and Spanish texts, which used the words 
“connaissance” and “conocimiento” respectively, and to avoid the technical implications 
hich, as the work progressed, became attached to the word “notice.” Having regard 
io this history, it is believed that the change made at the Vienna Conference may be 
more than a “minor clarifying change,” as is suggested by the authors of the article 
cited in note 3 above, Kearney and Dalton, at 532. 

58 In the course of the discussion of the final clauses a proposal was advanced by 
Ghana and India for a depositary clause based upon a distinction between an initial 
depositary and a final depositary, as part of a plan to overcome the political problem 
‘which the Conference faced arising out of the so-called principle of universality gov- 
aming participation in general multilateral treaties, both as a matter for one of the 
substantive clauses and as one for an appropriate final clause in this convention itself, 
Doc. A/CONF.39/C.1/L.394, This was rejected at the 104th meeting of the Com- 
mittee of the Whole on a roll-call by 48 votes to 32, with 25 abstentions; and although 
sroposals relating to the principle of universality were reintroduced in the plenary 
stage, both as a matter of substance and as regards the final clauses, no further attempt 
was made to institute a multipartite depositary for this convention. 

8¢ In a paper entitled “Standard Final Clauses” (Doc. A/CONF.39/L.1) submitted 
zo the Conference by the Secretary General, pursuant to a resolution adopted by the 
Sonference on May 24, 1968, it was stated that, since the matter of notifications and 
other depositary functions were fully dealt with in Arts. 71 and 72 of the draft articles, 
t did not seem necessary to cover them also in the final clauses, but perhaps a simple 
provision could be included to the effect that the depositary should perform the func- 
sions laid down in the convention, in particular in Arts. 71 and 72. In the original 
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treaty drafting, but it is unlikely to be widely followed because of the 
general reluctance as a matter of good treaty practice, in the absence of 
overriding political considerations, to incorporate by reference in one treaty 
provisions already appearing in another. However, the experience to be 
gained in the operation of the depositary functions for this convention will 
undoubtedly contribute much to. the development of the institution of 
the depositary of an international treaty. . 

The fundamental question arises how far the general characteristics 
of the contemporary depositary function, as thoss characteristics themselves 
have been determined pragmatically in the political context of the Gen- 
eral Assembly’s debates since 1946 and as refected in the International 
Law Commission’s proposals, have been affected. It is believed that the 
essential element of those characteristics was that they did not confer on 
the depositary, whether a state or international organization, any com- 
petence to take definitively binding decisions regarding the validity of the 
acts of states in relation to the treaty and performed through the de- 
positary. At the most the depositary could take provisional steps, leaving 
it to the states or in appropriate circumstances the competent organs of 
international organizations to take the ultimate decisions. This is what 
emerged from the discussions in the General Assembly and in the Inter- 
national Court of Justice in 1951 and 1959 on reservations to multilateral 
conventions, and it is believed zhat the same approach now generally 
guides depositaries and individual states as regards all problems which 
arise through the exercise of depositary functions. 

The question was not of course posed directly in the Vienna Conference. 
Nevertheless the representative cf Canada considered the following hy- 
pothesis: If a depositary received a reservation which was not prohibited 
by subparagraph (a) or (b) of Article 16 (now Article 19), but which 
might be considered by the depositary to be incompatible under subpara- 
graph (c), it should refrain from commenting on the possible incompati- 
bility of the reservation, and simoly inform the states mentioned in sub- 
paragraph 1 (e) of Article 72 (now Article 77) of the text of the reserva- 
tion, leaving it to each of them to draw its own conclusions. On the 
other hand, if the reservation were prohibited by subparagraph (a) or (b) 
of Article 16, the depositary would have the right and duty, under sub- 


text of a proposal for the final clauses by Brazil (Doc. A/CONF.39/C.1/386) it 
was suggested to include an article ta the effect thet the “Secretary-General of the 
United Nations shall perform the functions laid down in the Convention, in particular 
in articles 71 and 72,” but in a subsequent revision (Doc. A/CONF.39/C.1/L.386/ 
Rev.1), in which the United Kingdom joined as a co-sponsor, this was dropped. In- 
troducing the revised text at the 100th meeting of the Committee of the Whole, the 
representative of Brazil confirmed that these aspects were governed by the relevant 
articles of the convention. Later in the same meeting, the representative of the United 
Kingdom explained that the co-sponscrs had decided against including a provision 
along the lines tentatively suggested by the Secretariat in order to preclude the possi- 
ble argument that, because Arts. 71 anc 72 were expressly mentioned in the depositary 
clause, some other provisions of the convention were not applicable to the convention 
itself. He also recalled that Art. 74 (now Art. 79) imposed tasks on the depositary, 
Official Records II, pp. 311, 314. No opposition to this view was expressed. 
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paragraph 1 (d). of Article 72, to bring the matter to the attention of 
the reserving state. The Expert Consultant thought that the Canadian 
interpretation was correct and that a depositary notified of reservations 
cncompatible with the object and purpose of a treaty must communicate 
*he text of the reservation to the other states concerned and leave it to 
chem to decide the question of compatibility. The Canadian representa- 
zive, when the report of the Drafting Committee on original Article 72 
zame before the Committee of the Whole, then posed the same question to 
‘he representative of the Secretary General, who replied later as follows: 


His answer to that question was that the Secretary-General had been 
instructed by the General Assembly not to attempt to decide whether a 
reservation was incompatible with the object and purpose of a treaty 
or not. Such actions would now be prohibited under article 16, para- 
graph (c). That was a matter which was left exclusively for the 
States concerned and on which the Secretary-General did not exercise 
any judgment. However, when a treaty expressly prohibited all reser- 
vations but not a particular reservation, it was the Secretary-General’s 
practice not to receive the signature or the instrument which was 
subject to such a reservation. That duty was clearly imposed on the 
depositary by the treaty itself. The Secretary-General immediately 
brought the matter to the attention of the State in question and did 
his utmost to assist it in attaining its objective by means compatible 
with the treaty. The wording of article 72 as drafted by the Drafting 
Committee and adopted by the Committee of the Whole both per- 
mitted and required continuance of that practice.** 


The outcome of the Vienna Cenference is to leave the structuring of this 
group of articles generally as it had emerged from the concentrated atten- 
tion given them by the International Law Commission. The Conference 
rejected all attempts to modify that basic presentation. Article 76 is, so 
-0 speak, the ideogram of the depositary, the outlines of which were made 
more incisive by the changes introduced by the Conference. Article 77 
is functional in highly concrete and technical terms: here the many changes 
made at the Conference above all reflect the weight of practical experience 
of governments exercising depositary functions and of the international 
organizations, which was probably not shared by the majority of the 
members of the Commission in the years 1962-1966. Article 78 deals 
with a purely legal problem, which at the time caused considerable dif- 
ficulty to the Commission. Even if its solution to that problem may be 
somewhat arbitrary—any solution would in the nature of things have been 
arbitrary—it was sufficiently acceptable to governments that no amend- 
ments whatsoever were made to it except some mere drafting modifications. 
It is believed that, all in all, the changes made by the Conference in this 
group of articles constitute useful clarifications and improvements in the 
proposals submitted by the International Law Commission. 


61 77th meeting, par. 26, Official Records I, p. 460. 

62 78th meeting, par. 56, ibid., p. 467. 

63 82nd meeting, par. 53, ibid., p. 486. 

6 83rd meeting, par. 55, ibid., p. 492. Statement by Mr. Stavropoulos. See also the 
statement by the Canadian representative at the 24th Plenary Meeting, par. 23, Official 
Records I, p. 131. 


LEGAL ASPECTS OF THE GENEVA 
PROTOCOL OF 1925 ł 


By R. R. Baxter * and Thomas Buergenthal °° 


I. INTRODUCTION 


In his policy statement of November 25, 1969, on chemical and biologi- 
cal warfare,! President Richard M. Nixon declared that the Administration 
would ask the Senate for advice and consent to the ratification of the 
Geneva Protocol of 1925.2 At the samé time, the President reaffirmed the 
renunciation by the United States of “the first use of lethal chemical 
weapons” and extended “this renunciation to the first use of incapacitating 
chemicals.” With regard to biological weapons, the President renounced 
the use of all biological weapons and methods of warfare, declared that 
the United States would confine its biological research to defensive mea- 
sures, and ordered the Defense Department tc make recommendations for 
the “disposal of existing stocks of bacteriological weapons.” On February 
14, 1970, the President extended the ban on biological weapons to include 
toxins.’ | 

The weight of opinion appears today to favor the view that customary 
international law proscribes the use in war of lethal chemical and biologi- 
cal weapons.‘ It is less clear to what extent this prohibition encompasses 
the entire range of other chemical and biclogical warfare agents® and 


} This paper was prepared under the auspices of the Carnegie Endowment for In- 
ternational Peace as part of a study of important policy issues that might arise in 
attempting to control methods of chemical and biological warfare. The study is one 
of several projects in the Endowment’s Arms Control Program. The authors have had 
the benefit of comments by members of an advisory group of legal, retired military, 
technical, and international political experts, but wish to make it clear that the authors 
alone are responsible for the views expressed. The authors desire to express their 
appreciation to the Carnegie Endowment ard to the members of the advisory group 
for the assistance that they have provided in the preparation of this paper. 

This article will be incorporated in a book, to be published by the Carnegie En- 
dowment, on problems related to the Geneva Protocol and on the question of limita- 
tions on chemical and biological warfare going beyond the Protocol. 

° Editor-in-Chief. 

*° Professor of Law, State University of New York et Buffalo. 

261 Dept. of State Bulletin 541 (1969). 

2 Protocol for the Prohibition cf the Use in War of Asphyxiating, Poisonous or Other 
Gases, and of Bacteriological Methods of Warfare, done at Geneva, June 17, 1925, 
94 L.N. Treaty Series 65; 25 A.J.LL. Supp. 94 (1931). 

8 New York Times, Feb. 15, 1970, at p. 1, col. 8. 

4 For the literature and state practice bearing on this subject, see G. Bunn, “Banning 
Poison Gas and Germ Warfare: Should the United States Agree?”, (1969) Wisconsin 
Law Rev. 375, 381-389; H. Meyrowitz, Les Armes Biologiques et le Droit International 
84-111 (1968). 

5 The various types of chemical and biological warfare agents are described in a 
report of the Secretary General, Chemical and Bacteriological (Biological) Weapons 
and the Effects of Their Possible Use, U.N. Doc. A/7575/Rev.1; $/9292/Rev.1 (1969). 
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whether, in particular, it outlaws the use of tear gas and herbicides. The 
use of some of these weapons in Viet-Nam and the controversy it has gen- 
ezated reduce the likelihood of full consensus on the scope of the prohibi- 
tion under customary international law of chemical and biological warfare.” 
These considerations and the President’s decision to press for United States 
adherence to the Geneva Protocol plainly indicate that an understanding 
o: the legal scope of that treaty is crucial to any meaningful assessment 
ož present or future United States policy in this field. This article accord- 
ingly describes the obligations that the Protocol imposes, what steps the 
United States will have to take if it decides to become a party to the 

-otocol without accepting all of its obligations, and what legal problems 
it will encounter in doing so. 


ll. Tee PROHIBITORY SCOPE OF tae Geneva Protoco. or 1925 


The Protocol for the Prohibition of the Use in War of Asphyxiating, Poi- 
scnous or Other Gases, and of Bacteriological Methods of Warfare was 
signed at Geneva on June 17, 1925.8 It has been formally ratified by or 
is otherwise binding upon eighty-four nations,’ including all the major mili- 
tery and industrial nations of the world except the United States and Japan. 
Although the United States Government participated in the drafting of 


6 See, e.g, I. Brownlie, “Legal Aspects of CBW,” in S. Rose, CBW: Chemical and 
B:ological Warfare 141, at 148 (1968); R. W. Tucker, “The Law of War and Neu- 
trality at Sea,” 50 Naval War College, International Law Studies 52-53 (1955). 

United States Department of the Army Field Manual 27-10, The Law of Land War- 
fare, par. 38 (1956), takes no position on the state of customary international law and 
ecntents itself with a recital that the United States “is not a party to any treaty, now 
in force, that prohibits or restricts the use in warfare of toxic or nontoxic gas . . 
or of bacteriological warfare.” 

T In Res, 2603 A (XXIV) of Dec. 16, 1969, 64 AJ.LL. 393, 394 (1970), the United 
Nations General Assembly declared “as contrary to the generally recognized rules of 
incernational law, as embodied in the [Geneva] Protocol . . . the use in international 
arned conflicts of: 

“(a) Any chemical agents of warfare—chemical substances, whether gaseous, liquid 
or solid—which might be employed because of their direct toxic effects on man, ani- 
mals or plants; 

“(b) Any biological agents of warfare—living organisms, whatever their nature, or 
infective material derived from them—-which are intended to cause disease or death 
' in man, animals or plants, and which depend for their effects on their ability to multi- 
pl: in the person, animal or plant attacked.” General Assembly, 24th Sess., Official 
Records, Supp. No. 30 (A/7630), p. 16. 

However, this resolution was adopted by 80 vctes to 3, with 36 abstentions, The 
dissenting and abstaining states includec most of the members of NATO and a number 
of other important military Powers, many of them parties to the Protocol. U.N. Doc. 
A/PV.1836, at 16 and 17 (1969). 

8 For the official French and English texts of the Geneva Protocol, see 94 L.N. 
T-eaty Series 65 (1929). 

® These statistics have been supplied by the United States Department of State and 
include states that are bound by the Frotocol by virtue of its ratification by govern- 
mants which they succeeded. 
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the Geneva Protocol and signed it,? the Seneste failed to give its consent 
to the ratification of the treaty. 

The Geneva Protocol prohibits two things: (a) “the use in war of asphyxi- 
ating, poisonous or other gases, and of all analogous liquids, materials or 
devices,” and (b) “the use of bazteriological methods of warfare.” It does 
not prohibit the production, acquisition, or stockpiling of these weapons, 
nor does it apply to their use for purposes other than in “war.” This means, 
among other things, that the testing of these weapons is not proscribed by 
the Geneva Protocol; the seme is true of the manufacture of equipment 
capable of dispersing them. 

The major question that has arisen with regard to the interpretation of 

the Protocol is whether irritant chemicals (tear gas) and anti-plant chemi- 
cals fall within the prohibition of the use in war of “asphyxiating, poisonous 
or other gases.” Before that question can be answered, we must be clear 
about the manner in which the meaning of a doubtful passage in a treaty 
is determined. 
_ Treaties are to be interpreted “in accordance with the ordinary meaning 
_ to be given to the terms of the treaty in their context and in the light of 
“its object and purpose.” 1? There may also be taken into account the sub- 
_ sequent practice of the parties establishing their agreement on its inter- 
pretation.* And if the meaning of the agreement is still ambiguous or 
_ obscure, one may turn to the preparatory work of the treaty and the cir- 
cumstances of its conclusion.** 

It is important to notice in this connection that it is the subsequent prac- 
tice of the parties that may be taken into acccunt. This suggests that the 
interpretation attached to the Protocol by the United States, a non-party, 
carries much less weight than some have assumed. A certain amount of 
confusion has been occasioned by a failure to distinguish evidence that 
goes to the interpretation of the Protocol from evidence of the state of 
customary international law. The reach of the treaty prohibition of chemi- 


10 The Geneva Protocol was drafted at the Conference on International Trade in 
Arms, which was convened by the League of Nations and met in Geneva from May 
4 through June 17, 1925. For =he cficial records of this conference, see League of 
Nations, Proceedings of the Conference for the Supervision of the International Trade 
in Arms and Ammunition and in Implements of War (1925), hereinafter cited as 1925 
Geneva Conference Proceedings. 

11 The Geneva Protocol was transmztted to the U. S. Senate for its advice ana con- 
sent on Jan. 12, 1926. It was not put to a vote because the unexpected opposition 
to it that had developed prompted the Chairman of the Foreign Relations Committee 
(Senator William Borah) to have the Protocol referred back to his Committee. This 
was done on Dec. 13, 1926. See 6& Cong. Rec. 363 (1927). It was not reported 
out of that Committee again and was among a number of treaties that were withdrawn 
by President Truman in 1947 “with a view to placing the treaty calendar on a current 
basis.” 16 Dept. of State Bulletin 726 (1947). 

12 Convention on the Law of Treaties, opened for signature at Vienna, May 23, 1969, 
Art. 31, par. 1. U.N. Doc. A/CONF.39/27 (1969); 62 A.J.LL. 875 (1969). 

13 Art, 31, par. 3{b). 

14 Art, 32 describes recourse to the travaux préparatoires as “supplementary means 
of interpretation.” 
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cel warfare is not necessarily coextensive with the corresponding prohibi- 
tion found in customary international law. In other words, it may well 
be that the Geneva Protocol—the treaty or conventional prohibition—out- 
Jaws all forms of chemical warfare, including irritant chemicals and anti- 
plant chemicals. This does not mean, however, that as sweeping a pro- 
hibition need necessarily have passed into customary international law as 
‘a rule binding on all states, whether or not parties to the Protocol. 

Unless one recognizes that the reach of the conventional and the cus- 
tamary international law rules need not te identical, it is impossible to 
determine from the available negotiating history and subsequent practice 
what forms of chemical warfare the Geneva Protocol was intended to out- 
law. For what might be regarded as legally conclusive evidence to sup- 
port a sweeping interpretation of the Geneva Protocol can, and in fact 
does, become much less conclusive for the purpose of ascertaining the full 
scope of the customary rule. Thus, although the chemical warfare prac- 
tice and declarations of states not parties to the Geneva Protocol are 
relevant evidence for the purpose of delimiting the scope of the customary 
rule, they do not bear witness to the scope of the conventional rule. If 
one is guided by this principle in analyzing the chemical warfare prohibi- 
tion of the Geneva Protocol, many of the doubts regarding its intended 
scope disappear. 


A. IRRITANT CHEMICALS 


The prohibition of the Protocol that deals with chemical warfare is self- 
explanatory, at least to the extent that it outlaws the use of “asphyxiating” 
and “poisonous” gases and “all analogous liquids, materials or devices.” 
The doubt as to the full scope of the prohibition, which in its English text 
—“or other gases”—-could hardly have been expressed in more sweeping 
and all-embracing language, results from the fact that the French text of 
tke Protocol * speaks of “gaz asphyxiantes, toxiques ou similaires” On the 
debatable premise that the use of the word “similaires” in the French text 
limits the prohibitory scope of the Protocol,'* it has been suggested that 
the Protocol applies only to chemical agen:s having harmful consequences 


16 The Geneva Protocol stipulates that the “French and English texts are both au- 
thentic.” 

16 Those who espouse this argument overlook the fact that the phrase “gaz toxiques” 
includes, as a matter of French usage, all chemical weapons that are employed for 
their toxic effect on living organisms. It thus applies to such irritant chemicals as tear 
ges. See Meyrowitz, Les Armes Biologiques , . . at 38-39; Statement of the French 
Telegation Submitted to the Preparatory Commission for the Disarmament Confer- 
ence, par. I, p. 862 below. Moreover, chemical agents of warfare are generally defined 
as chemical substances, whether gaseous, liquid, or solid, which are employed because 
oË their direct toxic effect on man, animals, and plants. See, e.g, United Nations 
S=cretary General, Chemical and Bacteriological (Biological) Weapons and the Effects 
of Their Possible Use 5, U.N. Doc. A/7575/Rev.1; $/9292/Rev.1 (1969). This ex- 
cludes certain chemicals now employed in warfare, such as high explosives, smoke, and 
incendiary substances (napalm, magnesium, white phosphorus, ete.), which exert their 
primary effects through physical force, fire, air-deprivation, or reduced visibility. 
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similar to those of asphyxiating or poisonous gases.” Leaving aside the 
question whether this restrictive interpretatior: is scientifically or medically 
meaningful, particularly when avplied to the military uses of chemicals, 
the fact remains that the slight difference between the English and French 
texts of the Protocol has been used to support the argument that certain 
chemical weapons, such as tear gas and herbicides, do not come within the 
prohibition of the Protocol. Relying on this textual ambiguity, the United 
States Government has argued that “it would be unreasonable to contend 
that any rule of international law prohibits the use in combat against an 
enemy, for humanitarian purposes, of agents that Governments around the 
world commonly use to control riots by their own people.”?% Similar 
contentions have been made with regard to the use in war of anti-plant 
chemicals. 


1. The History of the Chemzcal Warfare Prohibition in the Geneva 
Protocol 


The language in which the Geneva Protocol proscribes the use of chemi- 
cal weapons is found in a number of earlier ireaties.1° These attempts to 
outlaw chemical warfare reflected the abhorrence and outrage with which 
the international community reacted to the use of gas in the First World 
War. Among the different gases used by both sides in that war were 
various types of lachrymatory (tear) gases.2° The massive use of lachry- 
mators—it is estimated that 12,000 tons of this gas were employed—sug- 
gests that the draftsmen of these treaties were well aware of the military 
uses of irritant chemicals. 

(a) The Treaty of Versailles—The first international treaty to use the 
terminology employed in the Genava Protocol was the Treaty of Versailles.” 

_it provided in Article 171 that “the use of aspkyxiating, poisonous or other 
gases and all analogous liquids, materials or devices being prohibited, their 
manufacture and importation are strictly forbidden in Germany.” (Em- 
phasis supplied.) The French text of Article 171 used the word “similaires,” 
which is also true of all subsequent treaties that adopt the formula found 
in the Geneva Protocol. What meaning the draftsmen of the Versailles 
Treaty attached to this formula is not clear, because they did not discuss 


1? See G. Bunn, loc. cit. note 4 above, at 398-397. 

18 Statement by the U. S. Represertative (Nabrit) to the U.N. General Assembly, 
Dec. 5, 1966, reprinted in U, S. Arms Tontrol and Disermament Agency, (1966) Docu- 
ments on Disarmament (hereinafter cited as Documents on Disarmament) 800 at 801. 

19 For an analysis of the history of this language see Bunn, loc. cit. note 4 above, 
at 397-402; A. B. Overweg, Die Chemische Waffe und das Völkerrecht 64-89 (1937). 

20 See A. A. Fries and C. J. West, Chemical Warfare 15-16 (1921). 

21 Treaty of Peace between the Principal Allied and Associated Powers and Ger- 
many, signed at Versailles, June 28, 1919, [1919] Great Britain, Treaty Series, No. 4; 
13 A.J.LL. Supp. 151 (1919). 

22 An early English-language draft cf a provision that subsequently became Art. 171 
employed the phrase “or similar gases,” but this wording was changed to “or other 
gases” in the drafting committee. Bunn asserts that there is no indication that any 
change in meaning was intended when “other” was substituted for “similar.” Bunn, 
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iis meaning. That little significance can be attached to the slight divergence 
between the English and French texts of Article 171 is apparent, moreover, 
from the language of Article 172 of the treaty. It required Germany to dis- 
close to the Allies “the nature and mode of all explosives, toxic substances 


>» 


oc other like chemical preparations used by them in the war. .. ”? The 
French text of Article 172 renders the more restrictive “or other like chemical 
preparations” simply as “ou autres préparations chemiques.” 

(b) The Treaty on Submarine and Gas Warfare——The Treaty on the Use 
of Submarines and Noxious Gases in Warfare, signed in Washington in 
1922 by France, Great Britain, Italy, Japan, and the United States, pro- 
vided in Article 5 that: 


The use in war of asphyxiating, poisonous or other gases, and all 
analogous liquids, materials or devices, having been justly condemned 
by the general opinion of the civilized world and a prohibition of such 
use having been declared in treaties to which a majority of the civilized 
Powers are parties, 

The Signatory Powers, to the end that this prohibition shall be uni- 
versally accepted as a part of international law binding alike the 
conscience and practice of nations, declare their assent to such pro- 
hibition, agree to be bound thereby as between themselves and invite 
all other civilized nations to adhere thereto.** 


Although the Treaty of Washington never entered into force because 
France failed to ratify it, it was ratified by the United States. Most of the 
discussion in the Senate debate ke ean Cea submarine warfare 
and the question whether chemical weapons were more or less humane 
than other weapons.** The only discussion concerning the nature of the 
prohibition laid down in Article 5 consisted of the following exchange be- 
tween Senator James Wadsworth, Jr., and Senator Henry Cabot Lodge: 


Mr. Wapswortu. ... I think article 5 is drawn somewhat carelessly. 
... The phrase “other gases” is all inclusive. It reads: “asphyxiating, 
poisonous, or other gases.” 

Mr. Lopcre. To be used in war. 

Mr. WapswortH. Yes; but there are gases used in war other than 
asphyxiating or poisonous gases. 

Mr. TowNsEND. What for? 

Mr. Wapswortu. For balloons, such as helium gas, and hydrogen. 
A strict construction would seem to prevent the use of any gas in war. 
Undoubtedly that is not meant... . 

It would seem in the French text that the word “similaires” ties the 
matter up, but in the English text the equivalent of “similaires” is not 
used. That, however, is a point of comparatively small importance.” 


loc. cit., at 398. He uses this to support a restrictive interpretation of “other.” How- 
ever, the broad sense in which the original term “similar” was used is clear when one 
examines the full text of the original provision. It read: “Production or use of asphyxi- 
ating, poisonous or similar gases, any liquid, any material and any similar device 
capable of use in war are [sic] forbidden.” 4 U. S. Foreign Relations, The Paris Peace 
Conference 1919, at 232 (1943), Emphasis supplied. 

23 U, S. Senate, Conference on the Limitation of Armament 888 (1922); 16 AJ.LL. 
Supp. 57 (1922). 

24 62 Cong, Rec. 4723-4730 (1922). 25 Ibid. at 4729, 
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As his remarks indicate, Senator Wadsworth was concerned lest the 
language of Article 5 be construed to apply not only to the use of gas as 
a weapon, but to any use of gas in war whatsoever. But neither he nor 
any other Senator inquired whether Article 5 prohibited the use of tear 
gas or any other irritant chemical. This is particularly noteworthy because 
the documents of the conference at which the treaty was drafted, and 
which were before the Senate," indicate that this question had been con- 
sidered but had not been unequivocally resolvec.?" 

The proposal to include in the Treaty of Washington a provision relating 
to chemical warfare came from the United States Delegation, which was 
led by Secretary of State Charles Evans Hughes and included Senator 
Elihu Root. The deliberation on this agenda item took place in the Com- 
mittee on Limitation of Armaments, which was chaired by Secretary 
Hughes. He introduced the discussion of this subject by reading a num- 
ber of reports relating to chemical warfare. The first was prepared by 
the Committee’s own technical snbcommittee. This report noted, among 
other things, that “the kinds cf gases and their effects on human beings can 
not be taken as a basis for limitation. . . . [T]hat the only limitation prac- 
ticable is to wholly prohibit the use of gases against cities and other large 
bodies of noncombatants . . . but that there could be no limitation on their 
use against the armed forces of the enemy, ashore or afloat.” 28 The second 
report, prepared by the Advisory Committee of the United States Delega- 
tion, proposed that “chemical warfare, including the use of gases, whether 
toxic or nontoxic, should be prohibited by international agreement.” 2° The 
next document to be presented by Mr. Hughes was a memorandum by the 
General Board of the Navy. It asserted that the use of gas was “almost 
universally condemned” if it violated “the two principles in warfare, (1) 
that unnecessary suffering in the destruction of combatants should be 
avoided, [and] (2) that innocent noncombatants should not be destroyed.” 
The Navy emphasized the following considerations: 


Certain gases, for example tear gas, could be used without violating | 
the two principles above cited. Other gases will, no doubt, be in- 
vented which could be so employed; but there will be great difficulty 
in a clear and definite demarzation between the lethal gases and those 
which produce unnecessary suffering as distinguished from those gases 
which simply disable temporarily. 


The report accordingly closed with the declaration that “the General Board 
believes it to be sound policy to prohibit gas werfare in every form and 
against every objective, and so recommends.” 3 


Having presented these reports to the Committee, Mr. Hughes made the 
following statement: 


[D]espite the conclusions reached by the subcommittee of this com- 
mittee ... the American de_egation, in the light of the advice of its 


26 U, S. Senate, Conference on the Limitation of Armament (1922). 
27 Ibid. at 384-395. 28 Ibid. at 384—385, 


29 Ibid. at 386. 80 Ibid. at 386-387, 
82 Ibid, at 387. 


£60 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 64 


advisory committee and the concurr2nce in that advice of General 
Pershing . . . and of the specific recommendation of the General Board 
of the Navy, felt that it should present the recommendation that the 
use of asphyxiating or poison gas be absolutely prohibited.*” 


The resolution containing the text of what was to become Article 5 was 
introduced by Senator Root with the following prefatory remarks: 


Mr. Root said that the chairman ** had asked him to prepare this 
resolution, pursuant to the recommendation of those military and naval 
authorities and advisory committees to which the American delegation 
was bound to pay the highest respect. There was an expression on 
this subject which presented the most extraordinary consensus of 
opinion that one could well find upon any international subject. He 
had drafted the resolution .. . in the language of the Treaty of Ver- 
sailles which was subscribed to by the four of the five powers here 
and was appropriated and taken over by the United States and Ger- 
ree the treaty concluded between them on the 25th of August 

192Ls 


The resolution presented by Senator Root was adopted unanimously * and, 
although it sparked some general discussion, no attempt was made to ex- 
plore the intended scope of the prohibition formulated in Article 5. 

Legally the most significant aspect of the history of Article 5 of the 
Treaty of Washington is that not one of the delegations present made any 
attempt to exclude irritant chemicals from the prohibition of this clause. 
The legal significance of this omission derives from two interrelated facts: 
First, the reports Secretary Hughes presented to the Conference addressed 
themselves specifically to these weapons. Second, two of the three reports 
recommended a prohibition of all chemical weapons. The United States 
Delegation relied expressly on these reports and specifically rejected, as 
too limited in scope, the recommendations of the technica] subcommittee. 
It is therefore most unlikely that a government which believed that Article 
& did not outlaw all forms of chemical warfare would have failed to state 
its views to the Conference.** 

(c) The Geneva Protocol_—The Geneva Protocol was drafted at the 
Conference for the Supervision of the International Trade in Arms and 
Ammunition and in Implements of War, which was convened to consider 
the adoption of a comprehensive treaty relating to the international arms 
trade.2*? Noting that the draft treaty before the Conference did not con- 
tain a prohibition against the export of chemical weapons,** the United 


82 Ibid. at 387-388. 88 Mr, Hughes. 

84 Ibid. at 388. 86 Ibid. at 394. 

86 It is true, of course, that Secretary Hughes spoke at one point only of an absolute 
prohibition of “the use of asphyxiating or poison gas.” But this does not detract from 
the point being made in the text. If the U. S. Government had im fact intended to 
limit the scope of Art. 5 to “the use of asphyxiating or poison gas,” prudence would 
have dictated an unequivocal statement to that effect; and this precisely because the 
U, S. Delegation had expressly associated itself with the views of its advisory com- 
mittee and the General Board of the Navy. 

‘87 See note 10 above. 

88 1925 Geneva Conference Proceedings at 155. 
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States Delegation submitted two altemative texts dealing with this sub- 
ject.” The first of these, after proclaiming that “the use in war of asphyxi- 
ating, poisonous or other gases, and all analogous liquids, materials or 
devices, has been justly condemned by the general opinion of the civilized 
world,” would have bound the Contracting Parties “to prohibit the export 
from their territory of any such asphyxiating, poisonous or other gases and 
all analogous liquids, intended or designed for use in connection with 
operations of war.” The other text provided that the Contracting Parties 
would “agree to control the traffic in poisoncus gases by prohibiting the 
exportation of all asphyxiating, toxic or deleterious gases, and all analogous 
liquids, materials and devices manufactured and intended for use in war- 
fare.” When serious doubts were expressed at the Conference regarding 
the practicability of controlling the exportation of these chemicals, since 
they had many peaceful incustr-al uses, the United States proposed a 
separate instrument embodying the provisions of Article 5 of the Treaty 
of Washington.“ This proposal was adopted * and explains why the chemi- 
cal warfare prohibition of the Geneva Protocol came to be drafted in the 
language of Article 5. 

No attempt was made at the Geneva Conference to discuss the scope of 
this prohibition and no reference to tear gas or other irritant chemicals 
appears in the records of the Conference. The cnly evidence pointing to 
an intention to exclude such agents is the statement of the United States 
delegate (Congressman Theodore E. Burton), who, in urging the adoption of 
a prohibition on the export of chemical weapons. expressed “the very earnest 
desire of the Government and people of the United States that some pro- 
vision be inserted in this Convention relating to the use of asphyxiating, 
poisonous, and deleterious gases,” and emphasized that a “prohibition of 
the exportation of these gases” would receive the “express approval” of 
President Calvin Coolidge. No significance was attached to this state- 
ment in the Senate when it debated the advisability of ratification of the 
Protocol.*4 As a matter of fact, one of the arguments that was advanced in 
the Senate against the ratification of the Geneve Protocol was that it would 
prohibit the use in war of tear geses, even though they were harmless and 
had been adopted by “every intelligent volice force in the United States.” 
And while the foor manager of the treaty did not fail to emphasize im- 
mediately that the Geneva Protocol did not apply to the use of tear gas 
by the police, he apparently belizved that it outlawed the use of this gas 
in an international conflict.** 


39 Ibid. at 779. 

40 See, e.g., ibid, at 528-535 and 306-308. 

41 Ibid. at 310. 42 Ibid. at 316. 

43 Ibid, at 155. 

44 See 68 Cong. Rec. 141-154, 226-229, and 353-368 (1627). 

45 Thus, after Senator Borah, the floor manager of the treaty, assured Senator James 
Reed that the Geneva Protocol did noz apply to the use of tear gas by the police, the 
latter replied that it outlawed the use of that gas in an international conflict, and then 
asked, “Would it not be more mercizul, assuming that we were at war with some 
Central American country, to win our battles by the temporary disabling of our enemies 
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2. Post-1925 Practice Relating to the Geneva Protocol 


(a) The Franco-British Interpretation of 1930.—Until 1930 no govern- 
ment appears to have expressed the view that the Geneva Protocol did not. 
outlaw all forms of chemical warfare. The issue was formally raised in 
November of that year in a memorandum by the British Delegation to the 
League of Nations Preparatory Commission for the Disarmament Confer- 
ence.*® At the time this memorandum was submitted, the Preparatory 
Commission had under consideration a draft disarmament convention con- 
taining a provision relating to the “use in war of asphyxiating, poisonous 
ar similar gases.” The use of the word “similar” apparently prompted some 
delegations to inquire whether the departure from the formula of the 
English text of the Geneva Protocol was designed to restrict the prohibi- 
tion on chemical warfare in the draft convention. Realizing that the dif- 
ferent wording in the two official texts of the Geneva Protocol might 
support the argument that the Protocol did not, for example, outlaw tear 
gas and other irritant chemicals, the British Delegation made the following 
statement: l 


Basing itself on this English text [of the Geneva Protocol], the British 
Government have taken the view that the use in war of “other” gases, 
including lachrymatory gases, was prohibited. They also considered 
that the intention was to incorporate the same prohibition in the pres- 
ent Convention. 

From every point of view it is highly desirable that a uniform con- 
struction should prevail as to whether or not the use of lachrymatory 
gases is considered to be contrary to the Geneva Protocol. .. .*7 


The French Delegation responded with the following statement: 


I. All the texts at present in force or proposed in regard to the pro- 
hibition of the use in war of asphyxiating, poisonous or similar gases 
are identical. In the French delegation’s opinion, they apply to all 
gases employed with a view to toxic action on the human organism, 
whether the effects of such action are more or less temporary irritation 
of certain mucous membranes or whether they cause serious or even 
fatal lesions. 

II. The French military regulations, which refer to the undertaking 
not to use gas for warfare (gaz de combat) subject to reciprocity, 
classify such gases as suffocating, blistering, irritant and poisonous 
gases in general, and define irritant gases as those causing tears, sneez- 
ing, etc. 

Ill. The French Government therefore considers that the use of 
lachrymatory gases is covered by the prohibition arising out of the 
Geneva Protocol. ... 


than to blow them all over their cactus plants ...?” Senator Borah answered this 
question by asking, “If you put them to sleep for a limited period, unless you took 
them prisoners and held them, they would be ready for battle the next day, would 
they not?” Ibid. at 150, 

46 This memorandum is reproduced in League of Nations, Documents of the Prepara- 
tory Commission for the Disarmament Conference (Series .X): Minutes of the Sixth 
Session (Second Part) 311 (1931). ` 

47 Ibid. at 311. 
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The fact that, for the maintenance of internal order, the police, when 
dealing with offenders against the law, sometimes use various ap- 
pliances discharging irritant gases cannot, in the French delegation’s 
opinion, be adduced in a discussion on this point, since the Protocol 
or Convention in question relates only to the use of poisonous or simi- 
lar gases in war.*® 


At the time these declarations were made, the Geneva Protocol had been 
ratified by twenty-eight states, including France and Great Britain. Eigh- 
teen of these states were members of the Preparatory Commission.*® Ten 
of them associated themselves expressly with the French and British inter- 
pretation, whereas the remaining six states did not respond to the British 
invitation for an expression of opinion.®® And elthough a number of other 
states that subsequently ratified the Protocol also supported this interpreta- 
tion, only the United States representative, Mr. Hugh Gibson, expressed 

doubts. Since the United States had not ratified the Geneva Protocol, he 
~ was careful not to offer an opinion on the prohibitory scope of that instru- 
ment. He addressed himself instead to the prchibition of chemical warfare 
that should be included in the draft convention. In that context, Mr. Gibson 
declared: 


I think there would be considerable hesitation on the part of many 
Governments to bind themselves to refrain from the use in war, against 
an enemy, of agencies which they have edapted for peace-time use 
against their own population, agencies adopted on the ground that, 
while causing temporary inconvenience, they cause no real suffering or 
permanent disability, and are thereby more clearly humane than the 
use of weapons to which they were formerly obliged to resort to in 
times of emergency.™ 


Mr. Gibson concluded his statement with the proposal that the Preparatory 
Commission not make a decision on the scope of the chemical warfare 
prohibition of the draft convention but that the states to be represented at 
the forthcoming Disarmament Conference “be requested to give this en- 
tire subject careful study and consideration, with a view to arriving at 
that Conference equipped with adequate knowledge of the problem in all 
its aspects.” ** This proposal was accepted by the Preparatory Conference.’ 
At the Disarmament Conference itself no attempt was made to interpret 
the Geneva Protocol. It is significant, however, that the special committee 
which studied the questions Mr. Gibson had raised recommended that 


... there should be included in qualitative disarmament the use, for 
the purpose of injuring an adversary, of all natural or synthetic noxious 
substances, whatever their state, whether solid, liquid or gaseous, 
whether toxic, asphyxiating, Jachrymatory, irritant, vesicant, or capable 


48 Ibid. (emphasis in the original). 

49 The remaining ten states, although not represented on the Preparatory Commis- 
sion, were Members of the League of Nations, under whose auspices the Commission 
was operating. 

50 See Documents of the Preparatory Commission, note 46 above, at 311-314. 

52 Ibid, 82 Ibid, at 312. 

88 Ibid. at 113. See also Report of the Preparatary Commission for the Disarma- 
ment Conference 45 (Dept. of State Conference Series, No. 7, 1931). 


864 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 64 


in any way of producing harmful effects on the human or animal or- 
ganism, whatever the method of their use." 


This recommendation was subsequently emkodied in Article 48 of the draft 
convention, which provided that the prchibition of the use of chemical 
‘veapons applied “to the use, by any methcd whatsoever, for the purpose 
of injuring an adversary, of any natural cr synthetic substance harmful to 
the human or animal organism, whether solid, liquid or gaseous, such as 
toxic, asphyxiating, lachrymatory, irritant or vesicant substances.” *5 The 
- Jnited States found this provision acceptable.°* The draft convention 
never entered into force for reasons unrelated to the scope of its prohibition 
of chemical and biological warfare. 

To the extent that none of the states parties to the Protocol that were 
represented on the Preparatory Commission recorded their opposition to 
the British interpretation either during the meetings or within a reasonable 
period thereafter, they can be deemed to have assented thereto. The same 
is also true of the states parties to the Protocol that participated in the 
subsequent Disarmament Conference (all states which had up to that time 
ratified the Protocol were represented at the Conference), for they were 
an notice as to what had happened in the Preparatory Commission.°*? 

(b) The Post-1930 Practice.**—No state has at any time either before or 
after 1930 ratified or acceded to the Protocol with a reservation limiting 
the types of chemical weapons to which it applies. The fact that states 
acceding to the Protocol after 1930 did not enter a reservation excluding 
tear gas from the reach of the Protocol is particularly important because 
thev had clearly been alerted to the interpretation of the treaty in that 
respect. 

The use of tear gas and herbicides by the United States in Viet-Nam has 
provoked lengthy debates in the United Nations concerning the legality of 
these weapons. The United States has consistently asserted that the use 
of these weapons did not violate the Protocol.’ Significantly, only one 


54 I League of Nations, Conference for the Reduction and Limitation of Armaments: 
Conference Documents 210, at 214 (1932). 

55 2 League of Nations, Conference for the Reduction and Limitation of Armaments: 
Conference Documents 476, at 488 (1935). 

56 Minutes of the General Commission (December 14, 1932—-June 29, 1933), 2 
League of Nations, Records of the Conference for the Reduction and Limitation of 
famaments (Series B) 569 (1933); Letter, Secretary of State Hull to Chairman of 
American Delegation, March 23, 1933, 1933 U. S. Foreign Relations (1) 72, at 75 
(1950). 

57 It must be remembered that the interpretation of the Protocol was advanced by 
France and Great Britain, the leading military Powers that had ratified the Protocol, 
end was supported in the Preparatory Commission by Italy, Spain, and the Soviet 
Union, among others. 

58 For a very thorough treatment of the post-1930 practice, see Stockholm Interna- 
tional Peace Research Institute, The Problem of Chemical and Biological Warfare, 
Part III (CBW at the League of Nations and the United Nations 1920-69), pp. 64- 
£77 (provisional ed., 1970). 

59 See, e.g., U.N. General Assembly, 21st Sess., Official Records, Ist Committee 157, at 
158 (1966); U.N. General Assembly, 24th Sess., Official Records, Ist Committee, Doc. 
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state party to the Protocol—Australia, which has troops in Viet-Nam—has 
associated itself in the United Nat:ons with the United States view that the 
prohibition of the treaty applied neither to irritant chemicals nor to anti- 
plant chemicals.® 

Great Britain has not taken this view, but that government has declared 
that, although it still adhered to the position that “tear gases... are... 
prohibited under the Protocol,” it considered that this prohibition did not 
extend to CS gas,“ the form of tear and harassing gas most widely used 
today in riot control and in comba:. 

On December 16, 1969, the United Nations General Assembly adopted 
Resolution 2603A (XXIV) ® reciting its recognition “that the Geneva Proto- 
col embodies the generally recognized rules of international law prohibiting 
the use in international armed condicts of all bialogical and chemical meth- 
ods of warfare, regardless of any technical developments. ...” The resolu- 
tion went on to declare 


as contrary to the generally recognized ru‘es of international law, as 
embodied in the Protoccl foz the Prohibition of the Use in War of 
Asphyxiating, Poisonous or Other Gases, and of Bacteriological Meth- 
ods of Warfare, signed at Geneva on 17 June 1925, the use in inter- 
national armed conflicts of: 

(a) Any chemical agents cf warfare—chemical substances, whether 
gaseous, liquid or solid—which might be 2mployed because of their 
direct toxic effects on man, animals or plants; ... 


The resolution was adopted by eighty votes to three (the United States, 
Australia, and Portugal), with thirty-six abstentions.** Although the vote 


A/C.1/PV.1717, p. 16, at 18 (Provisior.al) (1969). Varicus other official U., S. state- 
ments on this question can be found ir: the annual Dozmments on Disarmament, pub- 
lished by the U. S. Arms Control and Disarmament Agency. 

80 An Australian representative in tha Generel Assembly stated: “It is the view of 
the Australian Government that the use of non-lethal substances such as riot control 
agents, herbicides and defoliants does not contravene the Geneva Protocol nor cus- 
tomary international law.” U.N. General Assembly, 24th Sess., Official Records, Ist 
Committee, Doc. A/C.1/PV.1716, p. 82, at 87 (Provisional) (1969). 

61 This position was justified by Mr. Michael Stewart. Secretary of State for Foreign 
and Commonwealth Affairs, in reliance on a 1930 Parliamentary statement in which 
the British Government expressed the view that smoke screens, unlike tear gas, were 
not prohibited by the Protocol. The explanation given ky Mr. Stewart reads as follows: 
“[M]odern technology has developed CS. smoke which, unlike the tear gases available 
in 1930, is considered to be not significantly harmful to man in other than wholly ex- 
ceptional circumstances; and we regard CS and other such gases accordingly as being 
outside the scope of the Geneva Protocol. CS is in fast ‘ess toxic than the screening 
smokes which the 1930 statement specifically excluded.” 795 Parl. Deb. (Hansard), 
H. C., No. 50, p. 18 (Written Answers :o Questions) (1970). 

Neither the language of the Geneva Protocol nor previous statements by the British 
Government afford any basis for a distinction between more toxic tear gases prohibited 
by the Protocol and less toxic gases not so prohibited. Besides, the tear gases that 
were used in the First World War were also not deem2d to be harmful to man. See 
Fries and West, Chemical Warfare at 15. The British view regarding CS gas would 
thus seem to be untenable. 

62 Cited note 7 above. 

68 U.N. Doc. A/PV.1836, at 16 (Provisional) (1969). 
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cannot be regarded as a resounding affirmation of the proposition that 
irritant chemicals fall under the prohibition of the Protocol, the large num- 
der of states voting in favor of the resolution indicates that there is a very 
substantial amount of support for that view. 

These few dissenting voices and thirty-six states whose silence supports 
neither one construction nor the other do not evidence any strong enthu- 
siasm for a restrictive interpretation of the Protocol. And finally, legal 
niceties aside, what governments believe the Protocol to mean today proba- 
bly counts for a good deal more than all of the pea drafting history and 
subsequent practice put together. 


3. Conclusion 


The text of the prohibition of chemical warfare in the Geneva Protocol 
adrnits of both a broad and a restrictive interpretation of its intended 
scope. It is clear, however, that by their conduct and declarations in the 
past four decades the parties to the Protocol have demonstrated their under- 
standing that this prohibition bars the use in war of all chemical agents 
having a direct toxic effect on man that might be used as anti-personnel 
weapons, including tear gas and other forms of irritant chemicals. 


B. ANTI-PLANT CHEMICALS 


The evidence is by no means as conclusive with regard to anti-plant 
shemicals. Since the Protocol speaks not only of “gases” but also of “all 
analogous liquids, materials or devices,” its language permits the interpreta- 
zion that anti-plant chemicals are included in the prohibition of the Proto- 
zol. Two arguments have been advanced against this interpretation. The 
first is that “the Protocol does not apply to herbicides, which involve the 
zame chemicals and have the same effects as those used domestically in 
the United States, the Soviet Union and many other countries to control 
weeds and other unwanted vegetation.” ** This is an unpersuasive argu- 
ment because, as the discussion relating to tear gas indicates, the fact that 
“here are accepted peacetime uses for certain chemical agents does not make 
their use in war lawful. Moreover, the United States Department of Agri- 
vulture recently ordered one such supposedly harmless herbicide withdrawn 
from the market as a health hazard, and is investigating cthers. The use 
of this particular chemical agent, which was the defoliant most widely 
utilized in Viet-Nam, has in the meantime been suspended in that country. 

The second argument is that the draftsmen of the Geneva Protocol could 
not possibly have intended to outlaw the use of herbicides because the 
military use of anti-plant chemicals was unknown at the time the treaty 
was negotiated. From a legal point of view, it is of little importance 


84 Statement by the U. S. Representative (Nabrit) to the U.N. General Assembly, 
Dec. 5, 1966, (1966) Documents on Disarmament 800, at 801. 

85 Statement of U. S. Representative (Leonard), U.N. General Assembly, 24th Sess., 
ficial Records, Ist Committee, Doc. A/C.1/PV.1717, p. 16 at 21 (Provisional) 
(1969). 
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that this information was lacking. Instead, the question that must be 
asked is, What objectives was the Protocol intended to achieve? Herbicides 
would thus not come within its prohibition if it could be shown that the 
treaty was intended to outlaw the use in war only of anti-personnel chemi- 
cal and biological weapons. 

There is no evidence in the negotiating history of the Protocol to indicate 
that its draftsmen intended to exclude from its reach the use in war of 
plant-destroying chemical agents. There is, on the other hand, considerable 
evidence to justify the belief that the Protocol sought to outlaw chemical 
and biological warfare in general irrespective of whether it was directed 
against human beings, animals, or plants.** The prohibition on biological 
warfare was clearly intended to have this comprehensive scope. The 
records of the Geneva Conference of 1925 indicate that the sponsor of this 
prohibition, the Polish representative, repeatedly warned that “great masses 
of men, animals and plants would be exterminated” unless biological war- 
fare were outlawed.*’ The French representative, in seconding the Polish 
proposal, declared that, although “the extremely wide form of words” in 
which the prohibition of chemical warfare was expressed “should have 
been sufficient to cover bacteriological warfare,” it was “not always a dis- 
advantage to make explicit reference, as the delegate for Poland had 
done.” * It is therefore not unreasonable to assume that, had the combat 
uses of anti-plant chemicals been known, the Geneva Conference would 
have considered them to be within the prohibitory scope of the Protocol. 
Note must, however, be taken of the fact that in 1930 the French Govern- 
ment seemed to interpret the Protocol as forbidding the employment of 
chemical agents “with a view to toxic action on the human organism.” © 
This is the only solid evidence from past history to support the doubts that 
some parties to the Protocol have recently expressed on its applicability to 
anti-plant chemicals.7° 

On balance, and taking the 1969 Resolution of the General Assembly into 
account, the case seems stronger for including anti-plant chemicals within 
the prohibition of the Protocol than for excluding them. It should be em- 
phasized, however, that the evidence to support this interpretation is by 
no means as strong as is the evidence for including irritant chemicals within 
the chemicals prohibited by the agreement. 


66 In 1924 the Temporary Mixed Commission for the Reduction of Armaments, whose 
report served as a preparatory document for the 1925 Geneva Conference, examined 
the effect of gas and biological agents on plants. It concluded that only the latter 
could be used against plants. League of Nations, Report of the Temporary Mixed 
Commission for the Reduction of Armaments 28 (1984). This conclusion, besides’ 
explaining why anti-plant chemicals were not discussed at the Geneva Conference, in- 
dicates that the draftsmen of the Protocol cannot be assumed to have wished to limit 
its scope to anti-personnel chemicals. 

67 1925 Geneva Conference Proceedings at 340. 

88 Ibid. at 341. 

69 The full text of the French statement is reproduced at p. 862 above. 

70 See, e.g., the statements of the French and Dutch governments in the General 
Assembly in 1966, U.N. General Assembly, 21st Sess., Official Records, Ist Committee 
204-205 (1966). 
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C. BACTERIOLOGICAL WARFARE 


The parties to the Geneva Protocol have agreed to a prohibition on “the 
use of bacteriological methods of warfare.” There can be no doubt about 
his prohibition’s embracing bacteriological methods of warfare against 
men, against animals, and against plants. The Polish delegate who pro- 
posed the addition of bacteriological methods of warfare to chemical ones 
in the Protocol drafted at the Geneva Conference of 1925 referred to the 
fact that “great masses of men, animals and plants would be exterminated” 
by bacteriological warfare. In the ensuing years no doubt has been ex- 
pressed about the comprehensiveness of the prohibition. General Assembly 
Resolution 2603A of December 16, 1969, to which reference has previously 
been made, declared that the Protocol extends to any biological agents 
of warfare “which are intended to cause disease or death in man, animals 
- „Dr plants.” This interpretation has also been espoused by the United States 
v Government." 


I “War” AND “WARFARE” WITHIN THE MEANING OF THE 
GENEVA PROTOCOL 


The Protocol contains two references to the types of conflict to which it 
applies. In the preamble there is a reference to the fact that “the use in 
war’ of gases has been condemned by the civilized world, and the operative 
portion of the Protocol declares that the parties agree to extend the pro- 
hibition of the use of chemical weapons to “bacteriological methods of 
warfare.” The title of the Protocol describes the instrument as being “for 
the Prohibition of the Use in War” of chemical and bacteriological weapons. 

“War” is obviously referred to in its material sense rather than in its for- 
mal sense as declared war. As described by Professor Julius Stone, 


International war is a relation of one or more governments to at 
least one other government, in which at least one of such governments 
no longer permits its relations with the other or others to be governed 
by the laws of peace. It is involved in this statement, as has been 
wittily observed, that while it takes two to make a quarrel, it takes 
only one government to make a war.” 


And war is, as the above quotation indicates, international war—war be- 
tween states. With the exception of a common article relating to civil 
conflicts, the four Geneva Conventions of 194978 apply to “all cases of 
declared war or of any other armed conflict which may arise between two 
or more of the High Contracting Parties, even if the state of war is not 


Ti Statement by T. R. Pickering, Deputy Director, Bureau of Politico-Military Af- 
fairs, Department of State, Hearings on Chemical-Biological Warfare Before the Sub- 
committee on National Security Policy and Scientific Developments of the House 
Foreign Affairs Committee, 91st Cong., Ist Sess., p. 173 at 179-180 (1969). 

72 Legal Controls of International Conflict 304~305 (1954); and see 10 Whiteman, 
Digest of International Law 1-26 (1988). 

78 Signed Aug. 12, 1949, 6 U. S. Treaties 3114, T.LA.S., Nos. 3362-3365. Common 
Art. 3 applies to “armed conflict not of an international character.” 
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recognized by one of them.” ™* The other principal treaty governing land 
warfare, the Regulations annexed to Convention No. IV of The Hague of 
1907,75 refers only to “war.” The understanding <hroughout the conventions 
dealing with the conduct of warfare is that they apply to war between 
states and do not apply to civil war, except insofar as may be expressly 
provided to the contrary. 

General Assembly Resolution 2603 A (XXIV) of December 16, 1969, 
refers to the prohibition not in “war” but in “international armed conflicts” 
of the agents defined in the Protacol. There appears to have been a cer- 
tain reluctance in the First Committee and in the General Assembly about 
the use of this terminology,”® which is, after all consistent with the lan- 
guage of the Geneva Conventions of 1949. But it is to the Protocol and 
not to any General Assembly resclution that the United States would be- 
come a party, and in any event it would be patently out of keeping with 
the purposes of the Protocol to apply it in “war” but not in “international 
armed conflict,” as if any such distinction could be made for the purpose 
of the use of weapons in combat. 

The Protocol thus does not apply of its own force to civil wars or to 
domestic disturbances. Difficulties can, of course, arise in connection with 
conflicts like the one in Viet-Nam which have some of the characteristics 
of international armed conflict and some of the characteristics of civil war. 
The characterization of such “mixed” conflicts is not a problem peculiar to 
the Geneva Protocol but cuts across all of the law of war. If hostilities 
escalate to such a scale that one or more of the participants in civil con- 
flict considers it appropriate to apply the Geneva Conventions of 1949 and 
the Hague Regulations of 1907, it would be diticult to maintain that the 
conflict is not “war” for the purposes of the Geneva Protocol of 1925. Con- 
sistency would seem to demand that the prohibit:ons of the Geneva Protocol 
become operative pari passu with the rest of the international law of war. 

Does the use of gas against unruly prisoners of war constitute a use in 
“war’P It appears that it does, since prisoners of war rioting against the 
forces of the Detaining Power have in fact resumed hostilities against the 
Detaining Power and are engaged in “warfare” with it. It would be 
strange indeed if gas could not be used against enemy soldiers in combat 
but could be freely employed against them once they were taken prisoner. 
The very use of gas against prisoners awakens memories of the use of gas 
in the concentration camps of the Second World War. 


IV. Tue Existing RESERVATIONS BY OTHER STATES 


Thirty-nine states have entered reservations to the Geneva Protocol at 
the time of their accession or ratification." With several exceptions, one 


74 Common Art. 2. 

75 36 Stat. 2277, Treaty Series No. 539; 2 AJ.LL. Supp. 97 (1908). 

78 See, e.g, the remarks of the delegates of Canada and of Australia in the First 
Committee, Dec. 9, 1969, U.N. Doe. A/C.1/PV.1716 (1969). 

77 The reservations are reproduced in Department cf State, Division of Language 
Services, LS No. 12575, Oct. 3, 1967 [semble 1969], annexed to Statement by T. R. 
Pickering, Deputy Director, Bureau of Politico-Military Affairs, Department of State, 
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here relevant and the others not, they fall into two standard forms, the 
language employed by various countries in each form of reservation being 
virtually identical." The reservations of Great Britain will be taken as 
‘ypical of both forms. 

The first reservation provides that “The said protocol shall be binding 
on his Britannic Majesty only with respect to the Powers and States which 
have signed and ratified it or which have acceded to it permanently.” The 
purpose of this reservation was to make it altogether clear that the Protocol 
did not constitute a unilateral renunciation of the use of chemical and 
bacteriological weapons against all countries, whether or not parties to the 
Protocol. The Protocol.thus operates on the principle of reciprocity of 
dbligation. This mutuality of obligation is generally true of treaties on 
the conduct of warfare, and in the Hague Regulations °? and in the Geneva 
Conventions of 1949 ® the principle is spelled out expressly. The reserva- 
tions undoubtedly arise out of a fear that an adverse inference might be 
accasioned by the absence of similar unambiguous language of reciprocity 
m the Protocol. There is no reason to suppose that the draftsmen of the 
Protocol desired to depart from the usual principle of mutuality of obliga- 
tions in treaties, but the differing formulation of the treaties on the conduct 
of warfare is troublesome. 

If mutuality of obligation is required under the Protocol, whether ac- 
cording to its original terms or as modified by the reservations in this form, 
then a state party to the Protocol may emzloy chemical and bacteriological 
‘weapons against a non-party. If the Protocol is construed not to import 
any mutuality of obligation but to constitute a unilateral renunciation of 
zhe use of these methods of warfare by each party, then some protection is 
independently afforded to a party by the second reservation, which liberates 
a state from its obligation if there is in fact non-compliance with the treaty 
by an enemy state. The fact that nineteen states have entered this reser- 
vation calling for reciprocity of obligation weakens the case for saying that 
‘his reciprocity is already implicit in the text of the Protocol. Prudence 
might therefore dictate that the United States reserve on the same basis 
as these states, which include five important members of NATO, the Soviet 
Union, and a number of its allies. 


before the Subcommittee on National Security Policy and Scientific Developments of 
che House Foreign Affairs Committee, Dec. 11, 1869 (mimeographed). This appears 
to be a more recent and authoritative list than that in G. Bunn, loc. cit. note 4 above, 
at 417-420. 

78 Account being taken, of course, of the different languages in which the reserva- 
Hons were framed. 

79 Art. 2 of Convention No. IV of The Hague of 1907, 36 Stat. 2277, Treaty Series 
No. 539, 2 A.J.LL. Supp. 93 (1908), provides that “The provisions contained in the 
Regulations referred to in Article 1, as well as in the present Convention, do not apply 
2xcept between Contracting Powers, and then only if all the belligerents are parties 
żo the Convention.” 

80 Common Art. 2 provides that the conventions apply “to all cases of declared war 
sr of any other armed conflict which may arise between two or more of the High 
Contracting Parties.” 6 U.S. Treaties 3114, T.LA.S., Nos. 3362-3365. 
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Two variants on this form of reservation call for comment. The British 
reservation, unlike some of the others, states that that country will be 
bound only to those states which have ratified or acceded to the Protocol 
“permanently.” The use of this word excludes reciprocity with respect to 
a state that has become a party tc the Protocol for a term of years or has 
given notice of its denunciation of the treaty but is still bound by it or in 
any other way has indicated that its intention is not to be permanently 
bound. This word appears tc reflect an excess of caution, and the British 
example is not necessarily to be emulated. The People’s Republic of China 
has bound itself to apply the Protocol “subject to reciprocity on the part 
of all other contracting and acceding Powers.” It is not clear whether 
this refers merely to factual mutuality in the performance of the treaty or 
extends also to mutuality of legal obligations. 

The second standard form cf reservation is, again in the language of the 
British reservation: “The said protocol shall cease to be binding on His 
Britannic Majesty with respect to any enemy Power the armed forces of 
which or the armed forces allied with which fail to respect the interdic- 
tions which form the subject of this protocol.” Some of the reservations 
of this form (for example that of Canada) speak of “allies de jure or 
de facto.” 

In the strict sense, an “ally” is a state allied under a treaty of alliance. 
An “ally de jure” is to be understood in this sense. But allies may also 
simply be states that fight together without being linked by any treaty of 
alliance. They are “allies de facto.” The more precise “allies de jure or 
de facto” probably does not differ ôn substance from the allied armed forces 
referred to in the British reservation. 

Account must be taken of the fact that the expression “armed forces allied 
with which” could extend to forces, such as guerrillas and resistance move- 
ments, that do not depend on a particular state but do fight alongside an 
enemy Power. Thus, the use of gas by a guerrilla force allied with an 
enemy state but not necessarily under its control would justify the use of 
gas against the armed forces of thet enemy state. 

The effect of the reservation is as follows: States A and B are allied in 
war against State C, which has entered the above reservation.** The 
armed forces of State B use gas against the forces of State C. State C, by 
the terms of its reservation, is no longer obliged to apply the Protocol as 
regards the forces of State A. The reservation apparently limits the ob- 
ligation of State C whether or not States A and B have entered similar 
reservations. At the extreme, the reservation could apply to a more com- 
plex situation: States A and B are again allied in war against State C, 
which has reserved. State B is simultaneously engaged in war against 
State D. If State B uses even a whiff of gas against the forces of State 
D, under the terms of the reservation State C is freed of its obligations 
under the Protocol as regards both States A anc B. 


81 Without, it is assumed, objection by any other party to the Protocol. 
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: This reservation clearly goes beyond what would be permitted under 
customary international law in the absence of the reservation. Put briefly, 
in the language of the Vienna Convention on the Law of Treaties, “a party 
specially affected by the [material] breach ‘of a multilateral treaty by one 
of the parties to the treaty] [is entitled] to invoke it as a ground for sus- 
pending the operation of the treaty in whole or in part in the relations 
between itself and the defaulting state.” 8 A party is also entitled, under 
the Vienna Convention, to suspend operation of the treaty in the same 
way if the material breach by one party “redically changes the position of 
every party with respect to the further performance of its obligations under 
the treaty.” ° This provision was directed toward treaties, such as dis- 
armament treaties, where a breach by one party “tends to undermine the 
whole régime of the treaty.” * However, the foregoing stipulations have 
no application to “provisions relating to the protection of the human per- 
son contained in treaties of a humanitarian character.” 3 

First, a failure “to respect the interdictions” of the Protocol within the 
meaning of the reservation does not necessarily constitute a “material 
breach” of the Protocol, so that the circumstances releasing a state from 
its obligations under the reservation go well beyond what is permitted 
under international law. Second, it is only a state “specially affected” 
which is entitled not to perform, and the violation of the Protocol by an 
ally of an enemy of that state would not necessarily “specially affect” it. 
Third, the provision relating to a breach which radically changes the posi- 
tion of every party is directed particularly to disarmament treaties, which 
the Protocol is not. Fourth, the Protocol must probably be looked upon as 
a humanitarian treaty, like the Geneva Conventions of 1949, to which these 
provisions regarding the termination or suspension of the operation of a 
treaty as a consequence of its breach do not apply. 

Nor can the terms of the reservation be construed as merely confirming 
a power to engage in reprisals, since these are temporary departures from 
the law justified by and directed toward another state’s antecedent viola- 
tion of the law and designed to coerce that state into renewed compliance 
with the law. The law imposes requirements of a demand for compliance, 
lack of other alternatives, and proportionality, none of which are implicit 
in the reservation.®® Moreover, the Geneva Conventions of 1949 forbid 
reprisals against civilians ® and against prisoners of war." It would be 


82 Convention on the Law of Treaties, Art. 60, par. 2(b), cited note 12 above, here- 
-nafter referred to as the Vienna Convention. The convention is not yet in force and is 
aot retroactive, but it is nevertheless a highly authoritative guide to the interpretation 
af all treaties. 

82 Idem, Art. 60, par. 2(c). 

84 Report of the International Law Commission on the Work of Its Eighteenth 
Session, 1966 I.L.C. Yearbook (2) 255, U.N. Doc. A/CN.4/Ser.A/1966/Add.1 (1967); 
51 AJ.LL. 253 (1967). 

85 Vienna Convention, Art. 60, par. 5. 

86 2 Oppenheim, International Law 136-144, 561-565 (7th ed., Lauterpacht, 1952). 

87 Art. 33, Civilians Convention, 6 U. S. Treaties 3516, T.LA.S., No. 3365; 50 A.J.LL. 
724 (1956). 

88 Art, 13, Prisoners of War Convention, 6 U, S. Treaties 3316, T.LA.S., No. 3364; 
47 A.J.LL. Supp. 119 (1953). 
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dificult to avoid affecting these two categories of persons if chemical or 
bacteriological methods of warfare were to be employed. 

In its relations with states such as the Soviet Union that havé entered 
this reservation, the United States would be entitled to avail itself of the 
reservation on a basis of reciprocity.® Thus, if the United States were to 
engage in war with the Soviet Union and an ally of the Soviet Union were 
to employ gas, the United States would be entitled to terminate perform- 
ance under the treaty. 

The danger of the second form of reservation is that seemingly any 
violation of the Protocol could constitute a failure “to respect the imterdic- 
tions” of the Protecol and would release the aggrieved state from all of 
its obligations under the Protccol vis-a-vis the offending state and its allies. 
In the absence of verification of which state engaged in “first use,” it would 
be impossible to determine whether a state unlawfully initiated use of 
chemical weapons or was merely responding to an antecedent violation of 
the Protocol. The reservation offers an easy way for combatants to slip 
into the forbidden forms of warfare. 

On the other hand, a reservation to this effect by the United States would 
assure it of the same measure of protection in the event of a breach of the 
Protocol by an enemy that is now enjoyed by Great Britain, a number of 
other NATO partners, and the U.S.S.R., not onlv in relation to those states 
but to others as well. The reservation also has the merit of taking account 
of the fact that in these days international conflicts are usually fought by 
coalitions and that what is done by the ally of an enemy state may have 
as profound an impact upon a belligerent state as if it had been the work 
of the enemy state itself. The reservation simply recognizes that there 
are two sides in a conflict and that what is done by a participant on one 
side has an impact on all states arrayed on the cther side. 


V. POSSIBLE LEGAL POSITIONS THAT Micur BE TAKEN ON 
IRRITANT CHEMICALS AND ANTI-PLANT CHEMICALS 


There is a variety of legal positions that the United States might take 
with respect to irritant gases and anti-plant chemicals if it ratifies the 
Geneva Protocol. A decision on what line to take will require that the 
United States Government decide upon the interpretation to be attached to 
the Protocol by this country and upon the degree of freedom that this 
country desires to retain. Different treatment might be given to irritant 
chemicals and anti-plant chemicals. 

The range of possibilities seems to be as follows: 

1. Acceptance of the view that irritant gases cnd/or anti-plant chemicals 
fall within the scope of the Geneva Protocol 

In view of the fact that the United States appears hitherto to have in- 
clined to the view that irritant gases and anti-plant chemicals are not pro- 
hibited by the Protocol, selection of this option might well be accompanied 
by a statement, which might or might not form part of the instrument of 
ratification, whereby the United States would indicate its understanding 


89 Vienna Convention, Art. 21, par. 1(b). 
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about the scope of the Protocol. The United States might, for example, 
state that it is willing to accept the obligation not to use these two forms 
of chemical weapons and note the concurrence of the eighty members of 
the United Nations that voted for this interpretation in the General As- 
sernbly resolution of 1969. Such a statement would have the beneficial 
effect of bringing about greater harmonization in the interpretation of the 
Protocol and might encourager les autres. On the other hand, by putting 
its understanding on record as to either or both forms of chemicals, the 
United States would be committing itself to that interpretation. It would 
thus have less freedom of action than other states that have not expressed 
themselves and may jump one way or the other when a decision must be 
made about the applicability of the Protocol to these types of chemicals. 

2. Acceptance of the view that irritant gases and/or anti-plant chemicals 
fall within the scope of the Geneva Protccol, accompanied by the drawing 
up of a protocol whereby the United States and others might indicate their 
shared understanding of the Geneva Protocol 

This option would differ from the foregoing in that the United States 
would take the initiative in drawing up an instrument whereby it and 
other states would indicate their understanding of the scope of the Geneva 
Protocol. It would be open to countries to become parties to the protocol 
to the Geneva Protocol and thereby put themselves on record as to their 
interpretation of the Protocol. While the existence of that protocol might 
be a stimulus to other nations to declare themselves, it might on the other 
hand divide the parties to the Protocol into two camps—those willing to 
exclude the use of anti-plant chemicals or irritant chemicals and those 
which, by deliberately refusing to become parties to the new instrument, 
would show that they reserved the right to use such weapons. 

3. Leaving open the question whether irritant chemicals and/or anti- 
plant chemicals are excluded by the Geneva Protocol, without taking any 
position on the matter 

Although this option is theoretically open, it would as a practical matter 
be extremely difficult to maintain silence on these issues. It is inevitable 
that questions would be asked in the Senate when the advice and consent 
of that body are sought and that other governments would be curious about 
the position of the United States. And if the United States desired to con- 
tinue to use such weapons, this strategy would not be an effective way of 
building support for the lawfulness of such conduct by this country. Op- 
ticns 4 and 5 would be more effective than silence. 

4, Indication by the United States that it understands the Geneva Proto- 
col not to exclude the use of irritant chemicals and/or anti-plant chemicals 
without inclusion of any such statement in the instrument of ratification 

The United States could simply indicate that it understands the Protocol 
to permit the use of either irritant gases or anti-plant chemicals or of both 
types of chemical agents. This might be done through a statement by the 
President in submitting the Protocol to the Senate or by reading this under- 
standing into the legislative history, as, for example, by an appropriate 
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statement in the report of the Senate Foreign Relations Committee.” There 
could be some pressure within the Senate to move from this position to an 
outright reservation, but this embarrassment could be avoided if proper 
advance consultation were to be had. 

The advantage of this posture :s that the United States would thereby 
indicate it considers that it woulc have liberty of action to employ these 
weapons after ratifying the Protocol, without making itself the target of 
objections, as might follow from the employment of Option 5 or 6. For- 
eign states might not feel compel_ed to take issue with the United States, 
although understanding what our position is. In time other states might 
come to accept this interpretation of the Protocol. On the other hand, the 
United States would not be assured of freedom to use such weapons, in 
the face of a contrary interpretation attached ta the Protocol by the other 
parties to the instrument. Only Option 6 could assure that degree of se- 
curity. The United States would in any event have to face the risk that 
there might be a variety of diff=ring interpretations by other states, to 
which it would simply add one more. 

5. A clear statement, conveyed in the instrument of ratification, that the 
United States adheres to the view that the Geneva Protocol does not cover 
irritant gases and/or anti-plant chemicals 

The United States could, at the time of ratifying the Geneva Protocol, 
declare in the instrument of ratification its -mderstanding that certain 
weapons are excluded from the Protocol. The United States would not 
thereby be legally protected in the use of such weapons but might hope to 
persuade other states to agree that such weapons are not covered by the 
Protocol. If that could be accomplished, enough doubt could be raised 
about the meaning of the treaty that it would be difficult to maintain that 
the United States had committed any clear-cut violation of the treaty 
through the employment of these weapons. There would be advantages 
and disadvantages in such a course of action. 

It is true that “A party ray make a declaration which indicates the 
meaning that it attaches to a provision cf an agreement but which it does 
not regard as changing the legal effect of the provisions.” ° The under- 
standing may be looked upon as just “one man’s opinion” possessing exactly 
the same relevance as any individual state’s understanding of the agree- 
ment. But it would be open to other states to construe the understanding 
or declaration as an attempt by the United States to limit its obligations, 
and those states might choose to treat the understanding or declaration as 
a reservation.*? The United Stetes would this remain at the mercy of 


80 Testimony before the Senate Foreign Relations Committee was used to record 
various understandings by the United States of the meaning of the Treaty on Non- 
Proliferation of Nuclear Weapons. See Hearings on the Treaty on the Non-Prolifera- 
tion of Nuclear Weapons before the Senate Committee on Foreign Relations, 90th 
Cong., 2d Sess., at 5-6 (1968). 

91 Restatement (Second) of the Foreign Relations Law of the United States, §124, 
comment c (1965). 

82 Ibid.; 2 Hyde, International Law, Chiefly as Interpreted and Applied by the United 
States 1436 (2d rev. ed., 1945). 
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other states. If they treat the statement as merely the understanding of 
the United States, the understanding is only one bit of evidence to be 
weighed in the balance; if they treat it as a reservation, the consequences - 
alluded to below follow. . 

Such a course of action, like Option 4, would in all likelihood permit 
the United States to become a party to the Protocol without embarrassing 
objections and would buy the government time to try to persuade other 
states to change their views. Whether the United States would be able 
to accomplish this is conjectural, and it might be that this country and 
Great Britain would be faced with widespread objection to the exclusion 
of tear gas. 

If the United States were to maintain that the Protocol does not cover 
irritant gases or anti-plant chemicals or both, whether in the instrument of 
ratification or otherwise, that course of action would promote diversity of 
interpretation of an instrument that should receive a uniform construction 
if it is to operate effectively. If an enemy state should construe the Proto- 
col as prohibiting the use of tear gas and the United States should never- 
theless use that weapon, the enemy state might then tax the United States 
with the first violation of the agreement and use other forms of chemical 
and bacteriological warfare under claim cf right. It would be easy to cast 
off the restraints of the Protocol in an argument about how far it carries. 
Thus the continued use of tear gas by the United States could lead to 
retaliatory use of far more devastating chemicals by a state claiming that 
it is acting in full conformity with the law. 

6. A reservation that would have the effect of giving the United States 
full legal protection in the use of irritant gases and/or anti-plant chemicals 

On becoming a party to the Protccol, the United States could be legally 
secure in continuing to use irritant gases or anti-plant chemicals or both 
only by entering a reservation under which this country would seek to 
alter its obligation under the Protocol. The problem about a reservation is 
chat it is open to the other parties to the treaty either to accept or reject 
-he reservation, since it constitutes a counter offer by the reserving state 
=o the offer made by all of the other parties to the treaty in its original 
“orm. The U.S.S.R. and its allies have generally been in favor of allowing 
states freely to make reservations to treaties in the exercise of their sov- 
ereignty. However, while the war in Viet-Nam continues, and this soon 
after the General Assembly resolution of 1969, it is too much to expect 
that the U.S.S.R. would remain silent in the face of a reservation by the 
Jnited States. And even if the U.S.S.R. were to raise no objection, some 
other state might. 

If a state objects that the reservation is “incompatible with the object 
and purposes of the treaty,” ° either one of two consequences may follow: 
La) The provisions of the treaty to which the reservation relates do not 
apply as between the two parties to the extent of the reservation, or (b) 
the treaty does not enter into force between the reserving and the object- 


93 Vienna Convention, Art. 19. 
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ing states, if that is the intentior. of the objecting state.* The difficulty 
with the first possibility is that it may not be easy to establish exactly what 
“provisions” do not apply. If the provisions are those referring to “asphyxi- 
ating, poisonous or other gases,” the deletion of these provisions in treaty 
relations between the United States and an objecting state would effectively 
emasculate the treaty. If only “ozher gases” are involved, to allow the de- 
letion of this much of the Protccol would amount to an acceptance of 
a reservation as to irritant gases. But the possibility would still exist that 
an objecting state would assert that it was better (and perhaps conducive 
to the withdrawal of a reservation by the United States) if that state re- 
fused to accept the reservation and were to deny treaty relations with the 
United States. One of the risks cf a reservation is therefore the possibility 
that the United States would not be bound as to an objecting state. Faced 
with that situation, it would of course be open to the United States, with 
the consent of the Senate, to withdraw the reservation and assume full treaty 
relations with the objecting state, if that course of action were on balance 
to be considered desirable. 

Acceptance of a reservation, either expressly or through silence, brings 
the treaty into force between ths reserving and accepting states subject 
to the reservation, which can be relied upon bv the accepting state as well, 
on a basis of reciprocity. 

To sum up, the other parties to the Protocol hold the whip hand, for 
each may, in its discretion, accept a United States reservation, regard the 
provision to which the reservation applies as not being in force, or reject 
treaty relations under the Protoco_ altogether. 

7. Securing an authoritative interpretation of the Geneva Protocol through 
an Advisory Opinion of the Iniernctional Court of Justice 

Elucidation of the text of the Protocol could come from the International 
Court of Justice. The most feesible way of securing that clarification 
would be through an advisory opimion of the International Court requested 
by the Security Council or the General Assembly or a specialized agency 
of the United Nations pursuant to Article 96 of the United Nations Charter. 
The decision whether to seek an advisory opinion would naturally rest 
with those bodies. The United States Government might wish to take the 
initiative in proposing such action to supplement the measures contem- 
plated under Options 1 through 5. The United States would thereby have 
a means to press its own understanding of the Protocol and then to yield 
gracefully if the decision were to go against it. The United States might 
go further. It could state its understanding of the meaning of the Protocol 
but agree that it would be bound by any advisory opinion that might be 
rendered by the Court. It is raasonable to suppose that that decision 
would not bear out the contention of this country that irritant chemicals 
and anti-plant chemicals fall outside the scope of the Protocol. 

The United States would have to reckon with the possibility that the 
General Assembly or the Security Council might not be willing to seek an 
advisory opinion. In the case of the Security Council, the casting of the 


94 Vienna Convention, Art. 20, rar. 4b), and Art. 21, par. 3. 
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double veto could preclude resort to the Court. The first veto would be 
east on the characterization of the matter as substantive or procedural. 
The exercise of the veto would then in all likelihood dictate that the ques- 
tion be treated as a substantive one, which would be subject to a second 
exercise of the veto. Exactly how the matter would be handled would 
depend to a large measure on the views of the person who happened to 
De President of the Security Council at that time. 

The case for the desirability and the acceptability of resort to the Inter- 
national Court is not as clear as might appear on first impression. Several 
-ecent decisions by the Court—notably that in the South West Africa cases ®® 
nave been received with a marked lack of enthusiasm. We are in a period 
of somewhat diminished confidence in the Court, which might make it 
difficult to persuade states to take the matter to that body. 

From the point of view of the United Stetes, the possibility would have 
+0 be faced that a proposed submission to the Court could be used as the 
occasion for propaganda against the Unitec States. If the request for an 
advisory opinion were to originate in the General Assembly (which would 
pe the logical way), there would be no way to prevent states from making 
an issue of the practices of the United States in the Viet-Nam conflict, 
both as to chemical and bacteriological warfare and as to the conduct of 
shat war in general. The conduct of the United States would also be 
material in the arguments before the Court, for the case for the prohibition 
of tear gas and defoliants under the Protocol might be based on the harm 
in fact caused by these weapons. 

And, finally, an advisory opinion would not be binding on the General 
Assembly or other organ or specialized agency requesting it. If the Court 
were to come down on the side of interpreting the Protocol to prohibit 
anti-plant chemicals and irritant gases, there is little likelihood that the 
General Assembly would object to that conclusion. Since the United States 
has taken a strong line in the past on the General Assembly's giving effect 
to the advisory opinions of the Court, it would be difficult for the United 
States to do other than comply with the decision of the Court, whatever 
may be the views of the United States Government on the legal effect of 
resolutions of the General Assembly. But if the Court were to take a 
position that did not find favor in the eyes of a majority of the members 
of the General Assembly—as, for example, by agreeing that tear gas is 
outside the scope of the Protocol—that organ is not required to follow the 
Court. Although the Court’s views have generally been accepted in the 
past, they do not have to be. The General Assembly could attempt to 
impose its own interpretation of the Protocol on the United States through 
an overwhelming vote in that body. 

Although these hazards would have to be weighed in the balance, an 
authoritative interpretation of the Protocol by the International Court might 
provide the United States with a reasonable and acceptable way to stop the 
use of chemicals found by the Court to be within the prohibition of the 
Protocol. 


95 [1966] LC.J. Rep. 6; 61 A.J.LL. 116 (1967). 
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8. Other modes of clearing up disagreement about the Geneva Protocol 

Even though no advisory opinion of the International Court were to be 
sought, the possibility exists that the adoption of Option 4 or 5 might lead 
a state to bring an action against the United States within the contentious 
jurisdiction of the Court. In that event, the United States would be forced 
to assert the defense of the Connally Reservation, whereby the United 
States excludes from its acceptance of the compulsory jurisdiction of the 
Court “matters which are essentially within the domestic jurisdiction of the 
United States of America as determined by the United States of America.” * 
The United States would probally be protected by its assertion that the 
use of irritant chemicals and ant:-plant chemicals in warfare is within the 
domestic jurisdiction of the United States as determined by this country. 
That defense could be waived but probably only with the consent of the 
Senate. 

The parties to the Protocol could seek to clear up their differences 
through negotiation. These discussions could in time lead to the adoption 
of a formal instrument interpreting the agreement, as contemplated in 
Option 2. 


od e kod 


This or any other country acceding to the Geneva Protocol of 1925 will 
have to consider whether it is wise to limit its obligations under the Pro- 
tocol through reservations resembling those that have already been made 
by a number of states. A far more consequential decision must be made 
whether it is in the interest of the United States to retain the option of 
employing irritant chemicals and anti-plant chemicals. 

In the preceding paragraphs we have attempted to set out the range of 
options open to the United States Government as it prepares to become a 
party to the Geneva Protocol of 1925. A decision about the course to be 
taken by this country raises questions going far beyond international law— 
questions of military policy, of diplomacy, and, above all, of domestic and 
international politics.* 


98 Declaration signed by the President, Aug. 14, 1646, 61 Stat. 1218, T.LA.S., No. 
1598. 

97 Subsequently to the completion of this article, the President of the United States on 
Aug. 19, 1970, transmitted the Geneva Protocol of 1925 to the Senate for its approval. 
In the report of the Secretary of State which was transmitted with the President's 
letter, the Secretary of State proposed a reservation asserting the right of the United 
States to use chemical weapons in reteliation against an enemy state failing to observe 
the obligations laid down in the Protocol, and explained that it is the understanding of 
the United States that the Protocol “does not prohibit the use in war of riot-control 
agents and chemical herbicides.” The Senate may, of course, make its own determina- 
tions about reservations and understandings with respect to a treaty submitted to it. 


THE PROCESS OF AMENDING THE STATUTE OF THE 
INTERNATIONAL COURT OF JUSTICE — 


By Egon Schwelb * 


The Statute of the Permanent Court of International Justice did not con- 
tain a clause regulating the procedure for its amendment. This was con- 
sidered to be a “gap,” ? an “unfortunate lacuna.” ? This “gap” may or may 
not have’ been deliberate.” It was certainly not a “genuine” gap. In spite 
af the absence of a provision on amendments, the law provided a clear 
though inconvenient answer to the question of how the Statute could be 
amended, namely, by unanimous consent of all parties to it. In 1928 
proceedings for the introduction of some amendments were initiated. They 
were incorporated in a Protocol of Amendment in 1929. The difficulties 
which were encountered before the Protccol of Amendment entered into 
force in 1936 are now history and need not be dealt with here, the less 
go as they have been described in consicerable detail in a recent book.’ 
The Protocol of Amendment did not remedy this defect of the original 
Statute. As Hudson has explained, this was due to the fact that the 
adhesion of the United States was proposed on condition that the Statute 
“shall not be amended without the consent of the United States.” Such a 
position could hardly be accorded to the United States unless it were also 
maintained for the other states which were parties. . 

The absence also from the amended Statute of the Permanent Court of a 
provision making possible its amendment otherwise than by consent of all 
parties was, in 1945, one of the reasons for the decision not to attempt the 
difficult and, in the circumstances then prevailing, almost impossible task 
of adjusting the Statute of the Permanent Court to the new situation brought 
about by the establishment of the United Nations, This led to the decision 
that the court contemplated at Dumbarton Oaks” and decided upon at San 


* Yale Law School (emeritus). 
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Francisco ë should be a new institution.® The cifficulties encountered with 
the Statute of the Permanent Court were also one of the reasons for in- 
- cluding in the Statute of the new Court provisions regulating or giving 
power to regulate the procedure for its amendment. 

These provisions are contained in Articles 69 and 70 of the Statute. Ar- 
ticle 69 provides that amendments to the Statute shall be effected by the 
same procedure as is provided by the Charter of the United Nations for 
amendments to that Charter, subject, however, to any provisions which the 
General Assembly, upon recommendation of the Security Council, may 
adopt concerning the participatior. of states which are parties to the Statute 
but are not Members of the United Nations. A second difference between 
the procedure for amending the Statute and the procedure for amending 
the Charter results from Article 70, under which the Court has the power 
to propose such amendments to the Statute as it may deem necessary. 

The reference in Article 69 to the procedure vrovided in the Charter for 
amendments to it is clearly a reference to Article 108 of the Charter (adop- 
tion of an amendment by two thirds of the Members of the General Assem- 
bly and ratification by two thirds of the Members of the United Nations, 
including all the permanent members of the Security Council). 

On the question whether the Statute of the Court can also be modified 
by the procedure laid down im Article 109 of the Charter (two-thirds vote 
of a General Conference plus raczification by two thirds of the Members 
of the United Nations, including the Big Five), opinions may differ. 
“There is nothing in the Statute of the Court to indicate that the procedure 
of Article 109 is applicable to that instrument alone: on the other hand 
no reason for excluding the Statute from the purview of the review con- 
ference exists—especially as the conference will be entitled to review those 
provisions of the Charter which relate to the Court.” ° It can also be 
pointed out that, by virtue of Article 92 of the Charter, the Statute of the 
International Court of Justice forms an integral part of the Charter. On 
the other hand, it can be said that a change in the Charter which would 
be brought about by the Genera. Conference >rocedure is styled “altera- 
tion” (in French: “modification”, , not “amendment.” It could therefore 
be said that Article 109 does nct provide for the procedure concerning 
“amendments” in the narrower sense of Article 108 as distinguished from 
“alterations.” | 

Whatever may be the correct answer to this in all probability merely 
theoretical question, General Assembly Resoluticn 2520 (XXIV) adopted on 
~ the recommendation of the Security Council on December 4, 1969, which 
will be examined later in this erticle, provides for the participation of 


8 Report of a Sub-Committee I of Ccmmission IV, 13 UNCIO Documents 527, Com- 
mission IV, Judicial Organization; Report of the Rapporteur of Committee I, ibid. 
306, 307. 

9] Rosenne, The Law and Practice oz the Intemational Court 57-58 (1965); Zacklin, 
op. cit. 100-101. 

10 Rosenne, op. cit. 57; see also Kelsen, The Law of the United Nations 824 (1950), 
and Zacklin, op. cit. 115. 
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parties to the Statute, non-Members of the United Nations only in what 
may be called “the General Assembly procedure” (Article 108) and not 
elso in “the General Conference procedure” under Article 109. 


Proposals to Amend the Statute of the International Court of Justice to 
Increase the Number of Judges 


On the proposal of a number of Latin American states and of Spain, the 
General Assembly included in the agenda of its Eleventh (1956/1957) Ses- 
sion the questions of amending the Charter to increase the number of 
non-permanent members of the Security Council and the membership of 
the Economic and Social Council and the question of amending the Statute 
of the International Court of Justice with respect to an increase in the 
number of judges of the Court. The General Assembly postponed the 
consideration of the three items from the Eleventh to the Twelfth (1957) 
Session, later to the Thirteenth (1958) and again to the Fourteenth (1959) 
Session. At the Fourteenth Session the General Assembly decided that 
items relating to an increase in the membership of the two Councils should 
be placed on the provisional agenda of the Fifteenth (1960) Session; the 
item relating to an increase in the number of judges fell by the wayside.” 
While the question of the increase in the membership of the two Councils 
eventually led to the adoption in 1963 of the amendments to Articles 23, 
27 and 61 of the Charter, which entered into force in 1965, the idea of 
emending the Statute of the Court to increase the number of the judges 
was not pursued any further. No attempts were made in 1956, 1957, 1958 
end 1959, when the question of amending the Statute of the International 
Court of Justice was before the General Assembly, to initiate arrangements, 
as contemplated in Article 69 of the Statute, to make possible the participa- 
tion in the amendment proceedings of states parties to the Statute, non- 
Members of the United Nations. 


The First Inittative of the Court under Article 70 of the Statute 


In 1989 the International Court of Justice proposed the inclusion in the 
agenda of the Twenty-Fourth Regular Session of the General Assembly of 
en item entitled “Amendment to Article 22 of the Statute of the Interna- 
tional Court of Justice (Seat of the Court) and consequential amendments 
to Articles 23 and 28.”?2 The amendment which the Court proposes is to 


11 Decisions taken at the 661st plenary meeting, U.N. General Assembly, 11th Sess., 
Official Records, Supp. No. 17 (A/3572) p. 65; General Assembly Res. 1190 (XII), 
1299 (XIII) and 1404 (XIV). For an analysis of these proceedings see Schwelb, 
“Charter Review and Charter Amendment—Recent Developments,” 7 Int. and Comp. 
Law Q. 313-318 (1958), and “Charter Review and Charter Amendment—Develop- 
ments in 1958 and 1959,” 9 ibid. 243-244 (1960; also 59 A.J.LL. 855 (1965). 

12U.N. Doc. A/7591, June 20, 1969, end Add. I and 2. See also Report of the 
Intemational Court of Justice August 1, 1968-July 31, 1969, U.N. General Assembly 
84th Sess., Official Records, Supp. No. 5 (A/7605), Ch. IV and Annex. On the pro- 
posels of the Court, see D. H. N. Johnson, “Recent Developments in the International 
‘Court of Justice,” 33 The Modern Law Review 53 ef seq., at 59-62, “Seat of the 
Court” (January, 1970). 
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replace the provision of the first sentence of Article 22 of the Statute pro- 
viding that “the seat of the Cour: shall be established at The Hague” by: 
“The seat of the Court shall be at the Hague or at such other place as shall 
at any time be approved by the General Assembly on the recommendation 
of the Court” (emphasis added’. The General Assembly included the 
item in its agenda, referred it to the Sixth Committee and, at the latter's 
recommendation, decided to postpone its consideration to its 1970 session.?* 
However, the initiative taken by the Court led on December 4, 1969, to 
the adoption of provisions concerning the participation in the amendment 
proceedings of non-Members of zhe United Nations which are parties to 
the Statute as envisaged in Article 69.14 


The present article will examire such of the legislative history of these 
provisions as is accessible and attempt their analysis. The article will not 
deal with the proposed amendment relating to the seat of the Court itself. 


Legislation by the Security Council and the General Assembly under 
Article 69 of the Statute 


Article 69 of the Statute of the International Court of Justice provides 
that the General Assembly may. upon recommendation of the Security 
Council, adopt provisions concerning the participation of states which are 
parties to the Statute but are noz Members of the United Nations in the 
procedure of amending the Statute. This is an enabling provision under 
which a genuine act of internat-onal legislation can be performed by a 
bicameral legislature, as it were, consisting of the General Assembly and 
the Security Council. The norm-creating procedure which Article 69 makes 
possible goes beyond the power of the organs of the United Nations to 
create what is often called the “internal law of the Organization,” such 
as the enactment of rules of prozedure (Artic.es 21, 30, 72 and 90), the 
approval of the budget, the apportionment of the expenses (Article 17) or 
the establishment of staff regulations (Article 101). Provisions adopted 
under Article 69 can, and, as we shall see, do modify the constitutional in- 
strument, the Charter, itself and adjust it to the requirements of the special 
situation which the article contemplates. The genuine legislative character 
of these measures is also demonstrated by the fact that what the General 
Assembly on the recommendation of the Security Council is authorized to 
enact applies not only to Member States, including such as might not be 
in agreement with it, but also to non-Members, both present and future 
parties to the Statute. 

The Charter and the Statute contain several enabling provisions, the 
structure of which is similar to, but not identizal with, that of Article 69 
of the Statute. Article 93(2) of the Charter is to the effect that a state 
which is not a Member of the United Nations may become a party to the 


18 U.N, Docs. A/PV.1758 (Provisional), Sept. 20, 1969, and A/PV.1820 (Provisional), 
Dec. 4, 1969. 

14 General Assembly Res. 2520 (XXIV), Dec. 4, 1939, General Assembly, 24th Sess., 
Official Records, Supp. No. 30 (Doz. A/7630), p. 4. 
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Statute of the Court on conditions to be determined in each case by the 
General Assembly upon the recommendation of the Security Council. What 
is contemplated here is not the promulgation of general rules, but the 
stipulation of conditions for the establishment of a contractual relationship 
between the Organization, whose organ the Court is, and a state wishing 
to become a party to the Statute, conditions which the applicant state is 
free to accept or to reject. When the first such arrangement was made with 
Switzerland in 1946, the Committee of Experts of the Security Council, 
whose report and recommendations were accepted by the Security Council 
end the General Assembly, drew attention to the words “in each case” and 
stated that the conditions, being “appropriate to the case of Switzerland, are 
not intended to constitute a precedent to be followed in any future case 
tnder Article 93, paragraph 2, either by the Security Council or by the 
General Assembly.” 15 In the subsequent cases of the applications’ of 
Liechtenstein,’* Japan *’ and San Marino * the conditions determined by 
the General Assembly were, in fact, the same as in the case of Switzerland: 
the reservations that they were not intended to constitute a precedent were 
repeated.’ 

Article 35(2) of the Statute deals with the conditions under which the 
Court shall be open to states which are not parties to the Statute. Under 
the provisions of this article these conditions shall be laid down by the 
Security Council alone without the co-operation of the Assembly. 

Article 4(3) of the Statute contains an enabling provision which is nearest 
to that of Article 69. It provides that the conditions under which a state 
which is a party to the Statute but is not a Member of the United Nations 
may participate in electing the members of the Court shall, in the absence 
cf a special agreement, be Jaid down by the General Assembly upon recom- 
mendation of the Security Council. The reservation of special agreements 
makes possible a derogation from the generality of the rules which the 
Security Council and the General Assembly may enact. The rules which 
were laid down by the General Assembly upon recommendation of the 
Security Council in this regard in 1948 are, however, of a general character 
with no exceptions based on a special agreen-ent.”° 


Proceedings in the Security Council and in the General Assembly 


When the General Assembly had decided to include at the Court’s request 
the item concerning the amendment of the Statute in its agenda for the 


15 General Assembly Res. 91(1) on the Conditions on which Switzerland may become 
« Party to [the Statute of] the International Court of Justice, Dec, 11, 1946. The 
Report and Recommendations of the Committee af Experts of the Security Council, 
edopted by the Security Council at its 80th meeting, Nov. 15, 1946, Security Council, 
“st vear, 2nd series, Supp. No. 8, Annex 13 (S/1$1) are annexed to General Assembly 
Ees. 91({1). See also 5 Repertory of United Nations Practice, Art. 93, pars. 10-16. 

16 General Assembly Res. 363 (IV), Dec. 1, 1949. 

17 General Assembly Res. 805 (VIII), Dec. 9, 1983, 

18 General Assembly Res. 806 (VIII), Dec. 9, 1983. 

18 Repertory of United Nations Practice, loc. cit. rote 15 above. 

20 General Assembly Res. 264 (II), Oct. 8, 1948. 
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24th Session, the President of the General Assembly, in a letter to the Presi- 
dent of the Security Council, stated that, in addition to the Members of 
the United Nations, Liechtenstem, San Marino and Switzerland are parties to 
the Statute * and that the Council might wish, at an early date, to recom- 
mend to the General Assernbly for adoption the provisions on the partici- 
pation of non-U.N. Members contemplated in Article 69. The President 
of the General Assembly indiceted that the Assembly would wish to con- 
sider the recommendation of the Security Council before the discussion of 
the item in question were to be undertaken, in the Sixth Committee.” 

At the meeting of the Security Council held on October 23, 1969,2 its 
President said that “after consultations with members of the Council, a 
draft resolution on the subject vzas duly prepared and circulated, and there 
have been further consultations today which have enabled me to circulate 
to members of the Council an amended form of this document which, I 
believe, carries general support; the last paragraph is varied somewhat 
from the draft as first distributed.” The negotiations on the matter were 
conducted in private consultation among the members of the Security 
Council. The earlier text to which the President referred is not on public 
record. In the published text, the second paragraph of which (paragraph 
(b)) differed, according to the President’s statement, somewhat from the 
earlier unpublished draft, the Security Council was to recommend to the 
General Assembly adoption of the following provisions: 


(a) A state party to the Statute of the International Court of Jus- 
tice but not a Member of the United Nations may participate, in the 
General Assembly, in regard to amendments to the Statute of the In- 
ternational Court of Justice in the same manner as the Members of 
the United Nations; 

(b) Amendments to the Statute of the International Court of Jus- 
tice shall come into force for all parties to the Statute when they have 
been adopted by a vote of :wo thirds of the parties to the Statute and 
ratified in accordance with their respective constitutional processes 
by two thirds of the parties to the Statute and in accordance with the 
provisions of Article 69 of =he Statute and Article 108 of the Charter 
of the United Nations. 


In the debate held in the Council the representative of the U.S.S.R. said: 


As is clearly stated in Article 69 of the Statute and Article 108 of 
the United Nations Charter, any amendments to the Statute of the 
International Court shall came into force for all parties to the Statute 
only when they have been adopted by a vote of two thirds of the 
parties to the Statute, and ratified in accordance with their respective 
constitutional processes by two thirds of the parties to the Statute, 
including all permanent members of the Security Council. 


21 Japan, which as a non-Member of the United Nations had become a party to the 
Statute in 1953, was admitted tc membership in the United Nations in 1956 (General 
Assembly Res. 1113 (XI), Dec. 18, 1926). 

22 Letter dated Sept. 23, 1969, from the President of the General Assembly addressed 
to the President of the Security Council, U.N. Doc. S/9462; also in U.N. Doe. A/7793, 
Annex I, 

23 U.N. Doc. S/PV.1514 and S/PV.1514, Corr. 1 (Provisional). 
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The delegation of the Soviet Union considers that this provision, 
clearly reflected in operative paragraph 2 of the draft resolution, is 
extremely important and that the Security Council should adopt it. 


Th2 representative of France made the following comment: 


We have been told that it is not necessary to say what is already 
known, but since you have spoken of proverbs, I will mention an old 
proverb: it goes without saying, but it is better if you do say it. That 
is the way I feel now. You found a very elegant form in which you 
say the same thing in a different form, but since this new form has 
been found and since it meets with the agreement of the Council, then 
I will say, for my delegation, that I am ready to give my consent. 


The representative of the United States agreed with the remarks made by 
the representative of France. The President of the Security Council stated 
thet, if there was no objection, he would inform the President of the Gen- 
erel Assembly that the document was acceptable to the Council. 

There were no further observations and the draft resolution containing 
the recommendations to the Assembly was considered adopted by the 
Security Council.2* The cryptic comments made in the course of the 
shert debate nevertheless allow one to conjecture what the difference may 
have been between the first draft and the final text adopted by the Se- 
curity Council. Paragraph (b) as recommended by the Security Council 
and, as will be seen presently, adopted by the General Assembly without 
change, does not say in so many words what Article 108 of the Charter 
savs expressly and what Article 69 of the Statute says by reference to the 
Charter, to wit, that among the two thircs of the states parties to the 
Statute which must ratify an amendment there must be all the permanent 
members of the Security Council. This is what the representative of France 
seems to have meant when he indicated that it is better to say than not 
to say what goes without saying. This is why the representative of the 
U.S.S.R. seems to have felt it necessary to emphasize the requirement of 
racification by all permanent members of the Security Council and to place 
or record that it is “clearly reflected” in paragraph (b). It seems that one 
or more members of the Council who resent the privileged position of the 
Big Five did not wish to be parties to its express restatement. They real- 
ized, of course, that what the French representative called the “very elegant 
form” of paragraph (b) could not and did not do away with the great- — 
Power veto. 

The General Assembly adopted a draft resolution based on the recom- 
mendation of the Security Council without debate and without a formal 
vate on December 4, 1969.25 The provisions contained in it “will be gen- 
erally applied whenever amendments are proposed to the Statute of the 
Court.” 26 


24 Res, 272 (1969), Oct. 23, 1969, also in Doc. A/7729 (letter from the President 
of the Security Council to the President of the General Assembly) and in Doc. A/7793, 
Annex II. 

25 U.N. Doc. A/PV.1820 (Provisional), Dec. 4, 1969; General Assembly Res. 2520 
(=XIV). For the full text of the resolution see p. 831 below. 

26 Note by the Secretary General, U.N. Doc. A/*793, Nov. 25, 1969. 
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Examination of General Assembly Resolution 2520 (XXIV) 


Operative paragraph (a) of the resolution provides for the complete 
equality of the parties to the Statute who are non-Members of the United 
Nations with the Members of the United Nations in the proceedings of the 
General Assembly relating to amendments to the Statute. It follows closely 
the wording of paragraph 2 of General Assembly Resolution 264 (IIT), 
which provides that non-U.N. Members, parties to the Statute, shall par- 
ticipate, in the General Assembly, in electing the members of the Court 
in the same manner as the Members of the United Nations.” The words 
“in the General Assembly” in the earlier resolution (264 (III)) make it 
clear that non-Members of the United Nations do not have the right to 
participate in the election of judges by the Security Council. As the 
Security Council has no part in the process of amending the Charter or 
the Statute, in Resolution 2520 (XXIV) the words “in the General Assem- 
bly” may be interpreted to clarify that parties to the Statute, non-Members 
of the United Nations, while entitled to participate in the General As- 
sembly, do not, under the resolution, acquire the right to participate in 
a General Review Conference under Article 109.78 

Paragraph (b) of the resolution, like Article 108 of the Charter, divides 
the amending process into two stages: voting and adoption in the General 
Assembly and ratification in accordance with their respective constitutional 
processes by the states parties. 

In regard to the General Assembly stage, paragraph (b) requires adop- 
tion by a vote of two thirds of the states parties to the Statute. Like 
Article 108, it differs from the general provision laid down in Article 
18(2) of the Charter in that it does not consider two thirds of the members 
“present and voting” sufficient, but requires a vote of two thirds of all the 
states parties to the Statute irrespective of the number of states present 
and irrespective of whether they participate in the vote or not.” When, 
as at the time of the adoption of Resolution 2520 (XXIV), there are 126 
Members of the United Nations and three non-Members, parties to the 
Statute, 86 afirmative votes are required for an amendment to be adopted, 
and it is irrelevant whether the remaining 42 representatives vote against, 
abstain, do not participate in the vote or are absent. 

As far as the ratification stage is concerned, ratification by two thirds 
of the states parties to the Statute is needed and, although this is not 
expressly stated in the text, the two thirds of the states parties must include 
all the permanent members of the Security Council. This follows from 
Article 108 of the Charter and from such elements of the legislative his- 
tory of paragraph (6) (b) as are on record.” 


27 Note 20 above. 23 See p. 881 above. 

29 For an examination of the relationship between «he voting requirements of Arts. 
108 and 18 of the Charter, see Schwelb, loc. cit. note 4 above, pp. 74~75; also Zacklin, 
op. cit. note 5 above, p. 115. 

30 See above at notes 23 and 24, In par. 7 of a memorandum dated Nov. 7, 1969, 
reproduced as Annex II to U.N. Doc. A/7591/Acd.2 (9 Int. Legal Materials 631 (1970)), 
the Court observed that the amendment which it had proposed would not involve any 
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If, between the adoption of an amendment and its ratification, the number 
of parties to the Statute changes, then ratification by two thirds of the 
pazties at the time of ratification is required. This corresponds to the 
interpretation of Article 108 as applied in the case of the amendment to 
Aricle 109 of the Charter.** 

The agreement of the members of the Security Council to replace in the 
last phrase of what became paragraph (b) cf General Assembly Resolu- 
tion 2520 (XXIV) the explicit statement of the rule that ratification by all 
permanent members of the Security Council is required, by the phrase 
“in accordance with the provisions of Article 69 of the Statute and Article 
108 of the Charter of the United Nations,” ° nevertheless does not permit 
anv doubt that ratification by all permanent members of the Security 
Council is required. However, as very often happens when for diplomatic 
reasons a “very elegant form” is preferred to the use of precise legal terms, 
a minor problem of interpretation—though not on the question of the big- 
Pcwer veto—has been the result. As paragraph (b) reads, amendments 
to the Statute will come into force when they have been ratified by two 
thirds of the states which are parties to the Statute and in accordance with 
the provisions of Article 69 of the Statute and Article 108 of the Charter. 
There are thus two distinct conditions: one, the numerical requirement, 
ie., ratification by two thirds of the parties to the Statute; and, two, the 
requirement of accordance with Article 69 of the Statute and Article 108 
of the Charter. This certainly means ratification by all the permanent 
members of the Security Council. Whether it also means ratification by 
two thirds of the Members of the United Nations is not equally clear. The 
text of paragraph (b) does not spell out such an additional numerical re- 
quirement; on the contrary, it speaks only of ratification by two thirds of 
the parties to the Statute. If, to take a hypothetical case, Switzerland, 
Liechtenstein and San Marino should be emong the first to ratify a par- 
ticular amendment to the Statute, then the number of two thirds of the 
parties to the Statute would be reached before two thirds of the Members 
of the United Nations have ratified. In such a case the question will 
arise whether the amendment enters into force then or only at a later 
date when two thirds of the Members of the United Nations have com- 
p-eted their ratification procedures. The interpretation to the effect that 


consideration now of changing the Court’s seat at The Hague. Clearly not anticipat- 
ing the participation in the amending process of parties to the Statute which are 
non-Members of the United Nations, the Court went on to say that even after the 
amendment is subsequently approved by two thirds of the Members of the United 
Nations, including all the permanent members of the Security Council, a new decision 
of the General Assembly, at some future time, on the recommendation of the Court, 
would be required to change the Court’s seet. 

81 Schwelb, “Entry into Force of the Amendment to Article 109 of the Charter of 
the United Nations,” 17 Int. and Comp. Law Q. 1911 (1968). 

82 See above at notes 23 and 24. 

83 With a U.N. membership of 126 the figure of 86 ratifications could be reached 
when only 83 Members of the United Nations have ratified, while two thirds of the 
number of U.N. Members is 84. 
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the amendment enters into force as soon as two thirds of the parties to 
the Statute, but not yet two thirds of the Members of the United Nations, 
have ratified, would mean that “an integral part” of the Charter (Article 
92) would be amended through ratification by fewer than two thirds of 
the Members of the United Netions. A more conservative interpretation 
would be that the reference to Article 108 in paragraph (b) of the resolu- 
tion has imported into it the requirement of ratification by two thirds of 
the Members of the United Nations in addition to that of ratification by 
two thirds of the states parties to the Statute. 

The requirement that amendments to the Statute be ratified by the 
states parties “in accordance with their respective constitutional processes” 
has, in the case of the ratification of the Charter itself (Article 110(1)) 
and of the amendments to Articles 23, 27, 61 and 109, not been applied as 
if it meant that the depositary, or any United Nations organ, has the au- 
thority to inquire whether the provisions of the constitutional law of the 
ratifying state have been complied with. The same would appear to 
hold good in regard to ratification of amendments to the Statute which 
. will be adopted and ratified pursuant to the resolution of December 4, 
1969. It is believed that the Vienna Convenzion on the Law of Treaties 
will hardly bring about a change in this regard, as far as amendments 
adopted after its entry into force are concerned. Under Article 46(1) 
of the convention, a state may not invoke the fact that its consent to be 
bound by a treaty has been expressed in violation of a provision of its 
internal law regarding competerice to conclude treaties as invalidating its 
consent, unless that violation was manifest and concerned a rule of its in- 
ternal law of fundamental importance. Article 46 deals with the case of 
a state claiming the invalidity of its commitment. It does not envisage that 
an authority outside the state concerned, be it a contracting party or an 
international organization, could challenge the validity of the state’s con- 
sent to be bound. The Vienna Convention applies to any treaty which is 
the constituent instrument of an international organization without preju- 
dice to any relevant rules of the organization (Article 5). Moreover, it is, 
to say the least, highly improbable that a state will claim that its ratifica- 
tion of an amendment to the Statute wes made in violation of a provision 
of its internal law. 

Like Article 108 of the Charter, the resolution of December 4, 1969, 
provides that an amendment shal. come into force when it has been ratified 
by the required number of states. Article 108 differs from Article 110(3), 
under which the Charter itself came into force upon the deposit of the 
required ratifications. It was therefore anticipated that, as in the case of 
the Statute of the Permanent Court of International Justice, some difficulty 
might be encountered in determining the precise date on which an amend- 
ment to the Charter comes into force, ie., at the moment of the perform- 
ance of the last required ratification by the competent authority of the 


84 For a review of various opinions expressed on this question, see Schwelb, loc. cit. 
note 4 above, pp. 88-89. 
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state concerned.** However, clearly in order to avoid difficulties of the 
articipated kind and with everybody’s acquiescence, the practice in regard 
to the amendments to Articles 23, 27, 61 and 109 has been not to consider 
the date of the last required ratification decisive but the date of the de- 
posit of the instrument of the last required ratification.** It can be ex- 
pected that this practice will be followed for the purpose of establishing 
the precise date of the entry into force of amendments to the Statute. 

General Assembly Resolution 264 (III) provides in operative paragraph 
3 that a state party to the Statute, non-Member of the United Nations, 
when in arrears in the payment of its contribution to the expenses of the 
Court, shall not participate in electing the members of the Court in the 
General Assembly if the amount of its arrears equals or exceeds the amount 
of the contribution due from it for the preceding two full years. This 
provision is modeled on Article 19 of the Charter and places the non- 
Members of the United Nations, parties to the Statute, in regard to the 
election of the judges, in a position analogous to that in which the Mem- 
bers of the United Nations find themselves in regard to the right to vote 
in the General Assembly if they are in arrears in the payment of their 
financial contributions to the Organization. Resolution 2520 (XXIV) does 
not contain a corresponding provision in regard to the right of participa- 
tion in the amending procedure. 

Resolution 2520 (XXIV) regulates not only the participation of states 
parties to the Statute but not Members of the United Nations, but the 
procedure for the amendment of the Statute in its entirety. In doing so 
it adjusts the provision of Article 108 of the Charter to the fact that there 
exists, in addition to the community of states consisting of the Members 
cf the United Nations, also the somewhat wider community of states 
parties to the Statute of the International Court of Justice. This aspect 
af the resolution, adopted by the General Assembly upon recommendation 
cf the Security Council by virtue of the enabling provision of Article 69 
cf the Statute, is demonstrated by the fact that the parties to the Statute, 
non-Members of the United Nations, have been granted full equality not 
only as regards the vote in the General Assembly, when it considers 
amendments of the Statute, but also full equality at the ratification stage 
of the process. If the one of the two possible interpretations indicated above 
i correct, that an amendment to the Statute, an integral part of the 
Charter, can be brought about through ratification by two thirds of the 
parties to the Statute, even though fewer than two thirds of the Mem- 
bers of the United Nations have ratified, then the fact that the resolu- 


86 Hudson, op. cit. note 2 above, pp. 127-128; Schwelb, loc. cit. note 4 above, p. 92. 

88 The amendments to Arts. 23, 27 and 61 were held to have come into force on Aug. 
31, 1965, the date of the deposit of the instrument of ratification of the United States. 
(Protocol of Entry into Force of the Amendments to Articles 23, 27 and 61 of the 
Charter, General Assembly, 20th Sess., Official Records, Agenda items 15 and 16, Doc. 
A/6019, Sept. 25, 1965.) The amendment to Art. 109 was held to have entered into 
force on June 12, 1968, the date of the deposit of the instrument of ratification by 
Botswana (U.N. Press Release L/T/256, June 12, 1968). 
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tion has modified the Charter stands out most clearly. But even if one 
does not accept this interpretation, the fact that the resolution has modified 
the Charter is manifest because it provides that the vote of two thirds of 
the members of the General Assembly and ratification of an amendment 
by two thirds of the Members of the United Nations is not sufficient if 
it is not also a vote of, and ratification by, two thirds of the parties to 
the Statute. 


ANNEX 


PARTICIPATION OF STATES WHICH ARE PARTIES TO THE STATUTE OF THE 
INTERNATIONAL COURT OF JUSTICE, BUT ARE NOT MEMBERS OF 
THE UNITED NATIONS, IN THE PROCEDURE FOR EFFECTING 
AMENDMENTS TO THE STATUTE 


Resolution 2520 (XXIV) cf the General Assembly adopted upon 
recommendation of the Security Council, at the Assembly's 
1820th meeting on December 4, 1969 * 


The General Assembly, 

Recalling that, under Article 69 of the Statute of the Internationa] Court 
of Justice, the Security Council may recommend to the General Assembly 
for adoption provisions concerning the participation of States which are 
parties to the Statute, but are not Members cf the United Nations, in the 
procedure for effecting amendments to the Statute, 

Having received the recommendations of the Security Council in this 
regard, contained in Council resolution 272 (1969) of 23 October 1969, 

Decides that: 

(a) A State which is a party to the Statute of the International Court 
of Justice, but is not a Member of the United Nations, may participate 
in the General Assembly in regard to amendments to the Statute in the 
same manner as the Members of the United Nations; 

(b) Amendments to the Statute of the International Court of Justice 
shall come into force for all States which are parties to the Statute 
when they have been adopted by a vote of two thirds of the States which 
are parties to the Statute and ratified in accordance with their respective 
constitutional processes by two thirds of the States which are parties to 
the Statute and in accordance with the provisions of Article 69 of the 
Statute and Article 108 of the Charter of the United Nations. 


* General Assembly, 24th Sess., Offizial Reccrds, Supp. Ne. 30 (Doc. A/7630), p. 4. 


MANIFEST INTENT AND THE GENERATION BY 
TREATY OF CUSTOMARY RULES OF 
INTERNATIONAL LAW 


By Anthony D’Amato ° 


6 

The World Court’s recent decision in the North Sea Continental Shelf 
Cases! is a major contribution to that branch of the theory of customary 
international law dealing with norm-creation by means of a treaty. The 
Court articulated a new methodology for determining which provisions 
in treaties can form the basis of universally binding customary law. As 
the spreading network of international conventions becomes more fine- 
mz2shed, the substantive rules of international customary law may be ex- 
pected to conform more and more closely to the provisions in these con- 
ventions. The World Court has implicitly recognized this process in many 
prior opinions, but it was not until the Continental Shelf decision that the 
link between treaty and custom was focused upon with precision. I shall 
argue in this essay that the Court used a method which might be called 
the rule of manifest intent, that this method differs from a more traditional 
approach found in the writings of publicists, and that this new method 
accords well with the growing need to objectify and place upon a scien- 
tide basis the methodology by which one may determine what in fact are 
the rules of customary law. 


J. Tre Basis ror tHe CONTINENTAL SHELF DECISION 


Courts do not announce methodological procedures in a vacuum; rather, 
a specific decision is the agency which gives life and shape to methods of 
legal analysis. The North Sea Continenial Shelf Cases presented a very 
special kind of problem which perforce colored the Court’s analytical 
methods. At the heart of the dispute was whether the concept of equi- 
distance ? is internationally required as determining the legal shares in the 
North Sea of the adjacent coastal states, Denmark, Federal Republic of 
Germany, and The Netherlands. This concept was given expression in 
Article 6, paragraph 2, of the 1958 Geneva Convention on the Continental 
Shelf, a multilateral convention amcng 939 states, including Denmark and 
The Netherlands but not including the Federal Republic, which disputes 
the equidistance concept.t As the Court immediately pointed out, an equi- 
cistance line beween two adjacent states extending into a body of water 


è Northwestern University. 

1[1969] I.C.J. Rep. 3; 63 A.J.I.L. 591 (1969); 8 Int. Legal Materials 340 (1969), 

2 The equidistance line leaves to a coastal state “all those portions of the Continental 
Shelf that are nearer to a point on its own coast than they are to any point on the 
coast of” the adjacent coastal state. [1969] LC.J. Rep. 3, at 18. 

8 Text in 52 A.J.LL. 858 (1958). 4[1969] LC.J, Rep. 3, at 26. 
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divides the water roughly equally for the states so long as their coastlines 
are straight or nearly straight. But where one coastline is concave or re- 
cessing, then an equidistance line between the concave state and the 
straight state would disproportionately favor the latter, cutting off the 
former’s access to the body of water and the subjacent seabed.’ Since 
the Federal Republic’s coast is concave to bcth the adjacent states—Den- 
mark and The Netherlands—an equidistance line would meet at the apex 
of a triangle at a relatively skort distance rom the Federal Republic’s 
coast, “cutting off’ any further areas of the continental shelf beyond this 
triangle. But this method as applied to Germany would, in the Court's 
words, produce “results that appear on the face of them to be extraordi- 
nary, unnatural or unreasonable.” ? The Court added in plain and certain 
terms: “It is basically this fact which underlies the present proceedings.” € 

The Federal Republic had indeed signed the 1958 Convention, although 
it never ratified. Was it aware at the time of signing of what Article 6, 
paragraph 2, would accomplish in its own case? Probably not; the Court 
says that the Federal Republic’s various declarations concerning the con- 
vention as well as its signing of the convention were done “before be- 
coming fully aware of what the probable effects in the North Sea would 
be.” °? Moreover, if the real party in interest, that is, the party with the 
concave coast, was asleep at the switch for many years with respect to 
the effect of the equidistance concept, it is likely that the framers of the 
1958 Convention themselves did not know that it would produce “extra- 
ordinary, unnatural or unreasonable” effects in the unanticipated situation 
of a concave coast. This is indeed in part the Court’s conclusion after 
examining the travaux préparatoires; no one ever mentioned the idea of 
a concave coast, and thus the equidistance concept was probably not 
intended explicitly to cover such a situation. On the other hand, there 
were indications in the travaux that in certain cases “the geographical 
configurations of the coast woul: render a boundary drawn on [the equi- 
distance] basis inequitable.” 1° For this latter reason, Article 6, paragraph 
2, was framed with deliberate qualifications so that the equidistance con- 
cept at least did not stand out as the unallcyed rule in all cases. Thus, 
on either argument, the Court was able to find that it certainly was not 
the clear intent of the treaty provision to require the application of the 
equidistance principle in the extraordinary case of a concave coast. 

Thus far the Court’s opinion, treating Article 6, paragraph 2, as it would 
a statute, espouses a liberal interpretation where a literal one would be 
inequitable. The situation recalls the fictional case of the Speluncean 
Explorers, in which Professor Fuller has a court read in the word “not,” 
which had been omitted from £ statute through errors of the successive 
draftsmen and sponsors of the legislation; without that word, the final 
clause of the statute would have reached an absurd result. However, 


5 Ibid. at 18, € Ibid. 
7 Ibid. at 24. € Ibid. at 24-25. 
9 Ibid. at 28. 10 Ibid. at 36. 


11 Fuller, The Problems of Jurisprudence 9 (temp. ed., 1949). 
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the World Court could not carry this statutory approach too far, inasmuch 
as the Federal Republic was not a party to the 1958 Convention. The 
words of the convention thus could nct be binding in all their particularity 
upon the Federal Republic. 

Accordingly, the Court had to look at customary international law, bind- 
ing upon all states. In doing so, the Court would not be construing Article 
6, paragraph 2, in a way that would be authoritative to the parties to the 
ccnvention, but rather had to examine the impact of that article upon the 
general fabric of customary law. Nevertheless, the Court was animated 
by the same consideration that would have led to a liberal interpretation 
of the article had the Federal Republic been a party: that the equidistance 
concept would lead to an unnatural and inequitable result for that state.?? 
The Court thereupon proceeded to show that Article 6 neither stood for 
nor generated a rule of customary international law binding upon all states, 
including the Federal Republic. 


YI. Tue RULE or MANIFEST INTENT 


At this point the Court was faced with essentially three possibilities: 
First, it would be logically possible to say that conventional law is totally 
separate from customary law, and thus that provisions in treaties are ir- 
relevant to non-parties. Although possible, such a position would fly in 
the face of the massive weight of practice to the contrary.4? Second, the 
Court could investigate an emerging rule of customary law in parallel to 
but en dehors the treaty, to which the treaty provision on equidistance 
merely provided some kind of corroborative evidence. This approach, to 
which the Court devoted some time, will be examined later in the present 
essay. Third and lastly,1* the Court could and did evolve a methodological 
rule that looks to the manifest, rather than the actual or subjective, in- 
tent of the treaty itself in determining whetker any provision in the treaty 
“generates” customary international lew. 

In exploring the third possibility and rejecting the first, the Court for 
the first time gave explicit, and indeed ov2rwhelming, substantiation to 
tne thesis that provisions in treaties can generate customary law, that they 


12 Although tangential to the present essay, it may be noted that the Court grounded 
tne necessity for an equitable result in the customary international law of the con- 
t-nental shelf, particularly in the notion of “equitable principles” in the Truman Proc- 
lamation of 1945, one of the earliest components of the international law on this 
subject. [1969] LC.J. Rep. 3, at 33. 

18 I have attempted to spell this out in detail elsewhere. See D'Amato, “Treaties 
es a Source of General Rules of International Law,” 3 Harvard Int. Law J. 1 (1962). 
Cf. idem, “Legal Aspects of the French Nuclear Tests,” 61 A.J.LL. 66, 76-77 (1967). 

14 A fourth possibility considered by the Court, but irrelevant to the present essay, 
is whether an equidistance rule exists solely in customary or natural law. The Court 
decided this question in the negative. 

15“[TJhis contention . .. clearly involves treating [Article 6] as a norm-creating 
provision which has constituted the foundation of, or has generated a rule which, 
while only conventional or contractual in its origin, has since passed into the general 
corpus of international law... .” [1969] LC.J. Rep. 3, at 42, 
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can be of a “norm-creating character.”** There is no doubt, as the Court 
put it, that the norm-creating process “is a perfectly possible one and 
does from time to time occur: it constitutes indeed one of the recognized 
methods by which new rules of customary international law may be 
formed.” The Court capped the point by citing the first three articles 
of the 1958 Continental Shelf Convention as having a norm-creating char- 
acter.1® These articles, inter alia, defined the seaward extent of the con- 
tinental shelf, recognized the coastal state’s sovereign rights of exploration 
and exploitation, spelled out the nature of, the rights exercisable and the 
kind of natural resources involved, and preserved the legal status of super- 
jacent waters as high seas and the legal status of the airspace above the 
waters. 

But if some provisions in treaties are capable of generating customary 
law binding upon non-parties, clearly there are other types of provisions 
which do not do so. Provisions spelling out barters and exchanges of 
goods, for instance, would not ke generalizable as legal rules for all states; 
the same may be true for provisions analogous to special customary law.?® 
As the Court put it, the basic test is whether the provision concerned 
“should, at all events potentially, be of a =zundamentally norm-creating 
character such as could be regarded as forming the basis of a general rule 
of law.” 7° 

The equidistance principle, in the abstract, could be generalizable as a 
rule of law.?4_ The question then becomes: Has the 1958 Convention itself 
expressed the equidistance principle in such a form as to manifest the 
convention’s intent to have that principle generate a rule of customary law 
to the same effect? To answer this question, the Court tells us to look at 
the form in which the rule is cast as well as the structural relation within 
the treaty of the rule to other provisions in the convention. The form and 
structure, in short, may reveal whether the provision in question may be 
deemed to have generated a customary rule of law. Importantly, the 
Court makes no suggestion that the travaux are relevant to this deter- 
mination. In other words, the ectual intent of the framers of the conven- 
tion or of the subsequent adherents is irrelevant. All that matters with 
respect to the question whether a treaty provision generates customary 
law, once we pass the basic test mentioned previously, is what we can 
infer from the face of the treaty. If the treaty manifests an intent to have 
a particular provision create customary law, that manifested intent is 
controlling. (Of course, other sources of law may rebut the ensuing rule; 
we are concemed here solely with that aspect of the proof of customary 
law which may be derived from a treaty. ) | 

Looking first at the form of Article 6, paragraph 2, the Court found sev- 
eral reasons why it was manifestly the intent of the convention not to 


16 Ibid, at 43. 17 Ibid. at 42. 

18 Ibid. at 40, 43. 

19 See D'Amato, “The Concept of Special Custom ia International Law,” 63 A.J.I.L. 
211 (1969). 

20 [1969] LC.J. Rep. 3, at 43. 21 Thid. 
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heve this particular provision generate a customary norm. The section 
reads: 


Where the same continental shelf is adjacent to the territories of two 
adjacent states, the boundary of the continental shelf shall be deter- 
mined by agreement between them. In the absence of agreement, 
and unless another boundary line is justified by special circumstances, 
the boundary shall be determined by application of the principle of 
equidistance from the nearest points of the baselines from which the 
breadth of the territorial sea af each state is measured.”? 


The Court made several observations, some not lacking in subtlety, on these 
words. First, the Court noted that the equidistance principle comes after 
a primary obligation to effect delimitation by agreement. This in itself 
cests doubt on any alleged intent of the treaty to make the equidistance 
principle a rule of international law, since normally rules of law would 
not be prefaced by an exhortation to agreement. Of course, as the Court 
pointed out, rules of law normally may be departed from in particular 
cases or between particular parties, but this is a principle that is under- 
stood yet not expressed in most formulations of rules of law. And even 
tkis principle might be qualified in an abnormal case:, the Court briefly 
rzised the issue of jus cogens. This mere hint of the concept of jus cogens 
conceals an interesting argument in further support of the Court’s result. 
Whether peremptory rules of international law exist, and if so by what 
method do ordinary rules ascend to such status, is of course a matter of 
considerable current debate.” But since the possibility of such rules 
exists, it is correspondingly not impossible that any given international 
rule, even the equidistance principle itself, might some day rise to the 
status of a rule of jus cogens. But if such a development were to take 
place en dehors the 1958 Geneva Convention, then that convention itself 
would contain a contradiction in its Article 6, paragraph 2. For that 
article, by making agreement a primary obligation and placing the equi- 
distance principle in secondary status, would be incompatible with the 
possibility of equidistance as a rule of jus cogens. Since the convention 
does not consciously on its face deal with such a result, a better inference 
to draw is that there was no manifested intent to make the equidistance 
principle a rule of law at all. 

A second category of formal objection to Article 6, paragraph 2, lies 
in the “part played by the notion of special circumstances relative to the 
principle of equidistance.” + The Court did not examine what this rela- 
tionship was, and it contented itself with simply alluding to the “very 
considerable, still unresolved controversies as to the exact meaning and 


22 Article 6, par. 2, Convention on the Ccntinental Shelf, 52 A.J.LL. 858, 860 (1958). 

28 See Schwarzenberger, “International Jus Cogens?”’, 43 Texas Law Rev. 455 (1965); 
Riesenfeld, “Jus Dispositioum and Jus Cogens in International Law: In the Light of 
a Recent Decision of the German Supreme Constitutional Court,” 60 A.J.ILL. 511 
(1966); Verdross, “Jus Dispositivuum and Jus Cogens in International Law,” 60 A.J.LL. 
55 (1966). 

24 [1969] LC.J. Rep. 3, at 43. 


1970] MANIFEST INTENT AND TREATY RULES 897 


scope” of the notion of special circumstances.’ The terms of Article 6 
indeed suggest that there is considerable particularity in specifying con- 
tinental shelf boundaries between adjacent states. The difficulty in formu- 
lating exact rules for such boundaries simply reflects the general lack of 
international principles for determining boundaries between the land areas 
of various states. Although there have been numerous boundary disputes 
in the history of international relations, nearly all have turned on “special 
circumstances.” Article 6 extends this particularity to undersea land masses 
between adjacent states and, alchough it refers to the principle of equi- 
distance, it qualifies this both by the obligation of agreement and the 
preface “unless another boundary line is justified by special circumstances.” 
The question then is, justified by whom? Certainly not by the parties, 
since they have, at this point, failed to reach agreement. But then, if the 
justification is up to a court or an arbitral tribunal, we may surely expect 
at least one party to plead special circumstances in every case that arises. 
A concave coast, for instance, might be pleaded as a special circumstance! 
If such be the reality, then the entire provision is sufficiently open-ended 
as to cast grave doubt on its capacity to generate a universal rule of law 
of equidistance. 

After considering the form in which Article 6, paragraph 2, was cast, 
the Court looked at the structure of the convention as a whole. The first 
paragraph of Article 12 provides: 


At the time of signature, ratification or accession, any state may make 
reservations to articles of the Convention other than to Articles 1 to 
3 inclusive. 


Thus the substantive provisions of the convention (Articles 1 through 7) 
are divided into two categories: Articles 1 to 3 which possess a “norm- 
creating character” 7° and Articles 4 to 7 having a “different and less funda- 
mental status.” 27 This distinction, conc'uded «he Court, adds to the evi- 
dence that Article 6 was probably not intended on the face of the treaty 
to be of a norm-creating character. 

The foregoing structural argument should not be carried too far. For 
instance, Judge Ammoun in a concurring opinion states that the treaty-given 
power of reservations to Articles 6 implies the absence of opinio juris, for 
“it is self-evident that a rule cannot be felt tc be binding when the right 
not to apply it is reserved.”?8 But this argument proves too much, for, 
as Judge Morelli observes in dissent, “the power to make reservations is 
entirely compatible with the codification character of a convention or of 
a particular rule contained in a convention.” 7° Yet Judge Morelli’s argu- 
ment in turn is framed too broadly, for evidently the Continental Shelf 
Convention manifested a distinction between the first three and the fol- 
lowing four articles; the latter were given a certain ease of reservation 
which tends to bear out the Court’s argument. Parenthetically, the dis- 


25 Įbid. 28 Ibid, 
27 Ibid. at 41. 28 Tbhid. at 131. 
29 Ibid. at 199, 
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senting judges might have examined for ccmparison the other Geneva 
Conventions of 1958: the Convention on the Territorial Sea and Contigu- 
ovs Zone, the Convention on the High Seas, and the Convention on 
Fishing and Conservation of the Living Resources of the High Seas. Al- 
though each of these also begins with articles of generalized norms and then 
moves into particulars, none of them distinguish between those two classes 
for purposes of reservations, while the Fishing and Conservation Con- 
vention does distinguish on an entirely different basis (excluding from 
reservation certain articles inethe body of the treaty dealing with pro- 
cedures for the settlement of disputes under the convention). Such a 
comparison tends to throw some doubt upon the Court’s categorization 
of the Continental Shelf Convention, though one might reply that the 
latter distinction between norm-creating provisions and special provisions 
is at least a plausible division and tends to add weight to the non-general- 
izable form in which Article 6 of that convention is couched. 

Thus the World Court has, with precision and specificity, spelled out a 
methodology for determining distinctions bztween provisions in treaties 
as to their norm-creating customary law effect. Both the. form in which 
the provision is couched, and the structure of the treaty (as evidenced 
in this case by the exclusion of certain articles from reservation) must be 

xamined with care. Most importantly, the Court has clearly come down 
on the side of those who contend that provisions in treaties can generate 
rules of customary international law. 

The Court’s remaining observations with respect to the alleged norm- 
creating character of the equidistance principle in Article 6 are unfortun- 
ately less convincing and considerably ambiguous. The Court refers to 
“sther elements usually regarded as necessary before a conventional rule 
can be considered to have become a general rule of international law. 
... 3 First, are the 39 states parties to the convention sufficiently wide- 
spread and representative in number? The Court answers that “the numi- 
ber of ratifications and accessions so far secured is, though respectable, 
hardly sufficient.” °* Second, has there been sufficient passage of time 
since the convention? The Court casts doubt upon the sufficiency of 
ten years since the signing and less than five since the convention came 
into force in June, 1964. The difficulty with these observations, apart from 
the obvious drawback that their vagueness appears to be an aspect of 
judicial discretion rather than legal requirement, is that they would apply 
equally to all the provisions of the Continental Shelf Convention. Yet 
the Court itself with no hesitation found that the first three articles were 
norm-defining or norm-creating in character. This inconsistency suggests 
that the number of parties and the time factors were more in the nature 
of make-weight arguments than analytical distinctions. Roughly the same 
may be said of the final string in the Caurt’s bow—that state practice 


80 52 AJ.LL. 834 (1958). 31 Ibid. at 842. 


32 Ibid. at 851. 83 [1969] LC.J. Rep. 3, at 43. 
34 Ibid. 
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subsequent to the convention lacks the kind of uniformity necessary to 
show a general recognition that a rule of law is involved. Though The 
Netherlands and Denmark cited “certain cases—not a great number” ** in 
which the equidistance principle was used, and though the Court admitted 
that these cases contained some evidential value," it simply concluded 
that the cases were inconclusive and insufficient. Of course, to the extent 
that these remaining observations by the Court appear unpersuasive, the 


doctrine of manifest intent assumes increased importance as the true basis 
for the holding. r 


III. SHORTCOMINGS IN THE More TRADITIONAL APPROACH 


The rule of manifest intent that has just bean examined does not draw 
a distinction between the menifest intent to create new law and the mani- 
fest intent to declare existing law. Rather, as we have seen, the Court’s 
test is simply that if there is a provision in a treaty that is generalizable 
into a rule of customary law, then we must look to its form and structure 
within the treaty to see if there is a manifest intent that it be of a norm- 
creating character. The norm tius created may simply reinforce a pre- 
existing norm of customary law, or it may sharpen it or define it more 
precisely, or indeed it may create a new norm: either in an area where a 
rule had not existed or in an area where a pre-existing rule is supplanted. 
The Court thus recognizes the fact that the corclusion of a treaty is a step 
of international legal significance taken by two or more states, an event 
on the same juridical basis as a practice of these two or more states that 
would normally have constituted a component of customary law. Not 
only is there a definite meeting of the minds in a treaty (as we infer 
from an act involving two or more states that constitutes practice for the 
purposes of customary law), but also there is the clear articulation of a 
rule of law that gives the treaty a special impetus toward formulating a 
general rule. A great many rules of customary international law, perhaps 
even the majority, had their origin in treaties,?7 and the World Court itself 
in several cases has used treaties tor evidence of rules of law held binding 
upon non-parties.*8 


88 Ibid. at 45. 36 Ibid. at 46. 

37 See D'Amato, loc. cit. note 13 above, and also the many examples given in 
Baxter, “Multilateral Treaties as Evidence of Customary International Law,” 41 Brit. 
Yr. Bk. Int. Law 275 (1965-19661. In “The Treaty as a Law-Declaring and Custom- 
Making Instrument,” 22 Egyptian Rev. Int. Law 51, 73-74 (1966), Dr. Shihata claims 
that state practice with respect to the exemption from capture as prize of war of 
coastal fishing vessels did not originate in treaties. However, a closer reading of the 
case he cites to prove this point, The Paquete Habana, 175 U.S. 677, 687 (1900), 
clearly demonstrates the contrary. The first two precedents in that case were treaties 
concluded between the monarchs cf France and England in 1403 and 1521, recited 
in orders of the King of England as authority for his implementing legislation. 

88 Nottebohm Case, Second Phase, [1955] I.C.J. Rep. 4, 22-23 (Bancroft treaties, 
Pan American Convention of 1906, anc Hague Convention of 1930, the only specific 
references to any precedent in the entire opinion, and all not involving the parties 
to the case); Anglo-Norwegian Fisheries Case, [1951] LC.J. Rep. 116, 131 (treaties 
and. conventions divided as to ten-mile rule for bays); S.S. Wimbledon, P.C.LJ., Ser. 
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A valuable and meticulous essay published prior to the North Sea 
Centinental Shelf decision may be said to represent the traditional view 
on the relation of provisions in treaties to customary law.** In it Professor 
Baxter argues that only those treaties which declare existing customary 
law may be cited as evidence of customary law, while treaty provisions 
attempting to create new law or to contribute to its progressive develop- 
ment are not in themselves valid evidence of the state of international law. 
There are three areas which may be searched to help draw the distinction 
with respect to any treaty prevision between a declaratory or innovative 
function: the face of the treaty itself, the travaux préparatoires, and cus- 
tcmary international law dehors the treaty. If the treaty on its face pur- 
ports to be declaratory of existing law, then there is a presumption in 
that direction, although, as Professor Baxter notes, this rule gives rise to 
possible “abuse” in terms of “self-serving words of declaration” stating 
that the treaty is declaratory of existing law in order to give it “an influ- 
ence in customary law that it would lack if these words were not in- 
serted.” *° Thus we have to look beyond the treaty, beyond manifest 
iatent to actual intent. But are the travaux helpful in this respect? Pro- 
fessor Baxter cogently argues that it is very difficult to extract anything 
unambiguous from travaux about intent to declare or to innovate, and to 
kis arguments it might be added that negotiators will often enter into the 
r2cord statements that their proposed wording or drafts should be accepted 
ky the other side because they accurately reflect existing law. But surely 
taere is a negotiating utility in seeming to depart the least from existing 
law as fewer concessions will have to be made by taking such a position. 
Therefore such statements in the travaux may be at least as self-serving as 
similar statements on the face of a treaty. 

Thus Professor Baxter resorts finally to customary law dehors the treaty 
to show whether the treaty declares existing law or constitutes an innova- 
tion. There are numerous excellent examples in his articles of treaties 
cited as sources of international Jaw, and as to each of these he examines 
the customary law apart from the treaty. When the independent customary 
kaw is in accord with the treaty, or in some cases when it at least does not 
conflict with it, Professor Baxter accepts the judicial result that the treaties 
were properly used as evidence of customary law. When the customary 


A, No. 1, at 15, 28 (1923) (Suez and Panama treaties as precedents for a customary 
-aw of interpretation of the Versailles Treaty); International Commission of the Oder, 
>.C.LJ., Ser. A, No. 23, at 5, 27 (1929) (international river law developed by 
“subsequent conventions”); Mavrommatis Case, P.C.IJ., Ser. A, No. 2, at 6, 35 (1924) 
(arbitration treaties used for a customary law of treaty-interpretation for the Mandate 
xeaty in the case). 

39 Baxter, loc. cit. note 37 above. 

40 Ibid. at 290. It may be noted that, although Professor Baxter seems to confine 
his remarks to multilateral conventions, no substantive distinction is offered between 
those and bilateral treaties. It would not seem that a bilateral treaty is different in 
kind from a multilateral treaty; only the number of parties is smaller. The Bancroft 
treaties, cited in the Nottebohm Case, note 38 above, were a series of bilateral 
treaties containing substantially similar provisions. 
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law apart from the treaty is in conflict with the treaty rule, however, 
Professor Baxter is less willing to accept the soundness of the judicial result. 

But the basic problem is thet resorting to customary law dehors the 
treaty in order to prove whether the treaty declares such law or derogates 
from it seems to render valueless the treaty itself. For in the latter case, 
where the treaty derogates from the law, Professcr Baxter says that the 
Jaw and not the treaty provision controls. And in the former case, where 
the treaty simply declares existing law. the proof needed to demonstrate 
what existing law is apart from che treaty should quite suffice without any 
additional need of citing the treaty. In short, Professor Baxters argu- 
ments appear to be directed toward the issue whether a treaty itself 
happens to coincide with existing law or depart from it, and not whether 
there are any law-creation consequences for either aiternative. His method 
of analysis would not, I suggest, be of much help to counsel on either 
side of a case in which a treaty provision was relied upon in support of 
an allegation of a rule of customary law to the same substantive effect. 
Nor would it seem to help a court having the burden of finding a rule of 
international law when, as in the Nottebohm case,* it is extraordinarily 
difficult to find any state practice apart from various treaties. Further, 
inasmuch as the International Law Commission has long since given up 
the task of attempting to differentiate between codification and progressive 
development in its work on dratt multilateral conventions, and insofar as 
most treaties at present purpor- to declare existing law rather than to 
signal their departure from it, the distinction suggested by Professor Baxter 
might diminish in objective impcrtance even if the difficulties in establish- 
ing it could be surmounted. y 

Professor Baxters essay reflects the caution with which scholars of in- 
ternational law have approached the issue of treaty generation of custom- 
ary rules of law. As perhaps the most cogent statement of the traditional 
view, it stands as a target for commentary when perhaps it would have 
been fairer, though less efficient, to comment upon the writings of others 
who share his approach. The traditional view, however, does not appear 
sufficient to explain the origin in treaties of many rules of international law, 
the use of treaties by the World Court, and especially the new approach 
of manifest intent in the 1969 case of the North Sea Continental Shelf. 


IV. CONCLUSION 


I have argued elsewhere *? that a general theory of how customary 
international law comes into being must be (a) internally consistent, (b) 
general without being vague, (c) in accord with all the inductive evidence, 
(d) simple, (e) objectively determinable, and (f) claim-oriented. The 
degree of confusion in the international law literature relative to the 
formation of custom can no longer be acceptable in a shrinking world 


41 Second Phase, [1955] LC.J. Rep. 4. 
42 See D'Amato, “Wanted: A Comprehensive Theory of Custom in International 
Law,” 4 Texas Int. Law Forum 28, 36-40 (1968). 
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where legal lines must have the necessary clarity to minimize mistakes 
leading to military conflicts, in turn leading to possible nuclear escalation. 
States, as well as scholars, have a basic interest in clarifying the theoretical 
underpinnings of international legal theory in order that they may better 
determine where the substantive legal lines are in fact drawn. A clear 
boundary, like a good fence, makes good neighbors. 

The recent Continental Shelf decision of the World Court is an important 
step toward this goal. It deals only with one area of formation of cus- 
tomary law: the generation hy treaty of customary norms. But in that 
azea the Court takes a major step of freeing itself from the inconclusive 
hanting of subjective intent, and instead sets up an objectively determina- 
ble test: the rule of manifest intent. By looking both at the form in which 
a treaty provision is couched, and the structure of the treaty itself, the 
generalizability or non-generalizability of the provision, and hence its im- 
pact upon customary law, may be scientificelly determined. 


EDITORIAL COMMENT 


ON THE RETIREMENT OF ProressoR Wit1tiaM W. Bisuop, JR., 
AS EDITOR-IN-CHIEF 


As noted in the July issue, Professor William W. Bishop, Jr. has resigned 
as Editor-in-Chief of the AMERICAN JOURNAL OF INTERNATIONAL Law. 

Professor Bishop had been preceded by only three Editors-in-Chief— 
James Brown Scott from 1907 to 1924, George Grafton Wilson from 1924 
to 1943, and George A. Finch from 1943 to 1953. Professor Bishop was 
the Editor-in-Chief from 1953 to 1955 and from 1962 to 1970. Professor 
Herbert W. Briggs was in office from 1955 to 1962. Both Professors Briggs 
and Bishop continue to serve as members of the Board of Editors of the 
JOURNAL. 

The readers of this JouRNAL may judge for themselves the high standards 
maintained by Professor Bishop while he served as Editor-in-Chief. The 
Board of Editors determines the policies of the JourNnaL and advises the 
Editor-in-Chief, but it is the Editor-in-Chief himself who assumes respon- 
sibility for the final selection of material and for its preparation for pub- 
lication. 

Those who did not have dealings with the Journan during the incum- 
bency of Professor Bishop may not be aware of the pains to which he went 
in examining and commenting upon material submitted to him. He gave 
close attention to the language, crganization, accuracy, and persuasiveness 
of exposition of manuscripts. Suggested deletions, additions, and changes 
were courteously submitted to authors for their approval. If a manuscript 
was not acceptable in the form in which it was originally submitted, but 
there was still in his view some hope for it, Professor Bishop would en- 
courage the author to revise it or to rewrite it. He would patiently work 
over several drafts of the manuscript submitted by the author until the 
work was put in publishable form. Even if for one reason or another a 
manuscript could not be published in our Journat, Professor Bishop 
would have suggestions for its Improvement or some ideas about other 
journals that might be interested in it. He did much to encourage aspiring 
authors, particularly those who had not previously published in the JOURNAL. 

With his colleagues on the Board of Editors, he enjoyed the most har- 
monious relations. He was flexible and receptive to new ideas, but he 
could be politely firm when firmness was demanded. 

Professor Bishop’s services to the AMERICAN JOURNAL were not at the 
sacrifice of his teaching. His courses at the University of Michigan enjoy 
great popularity, and he is held in high esteem amongst students and alumni 
of the University of Michigan for the quality of his lectures and for the 
interest that he takes in students, both domestic and foreign. 

His successor in office and his fellow editors are pleased to think that 
we may continue to draw upon his experience and wisdom. 

R. R. B. 
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CAN THE GENERAL ASSEMBLY MEET tHe Test or 1970? 


It is to be expected that the meeting of the General Assembly of the 
United Nations in 1970, marking its 25th anniversary, will include in its 
program a survey of the progress made and a forecast of the changes called 
for in order to make the Organization a more effective instrument. The 
General Assembly itself, in anticipation of the meeting, decided that part 
of the session should be in the nature of a commemorative session culmi- 
nating on October 24 “with the signing and/or adoption of a final document 
or documents.” To this end the Commission to Study the Organization of 
Feace presents us with a Draft Declaration, prepared in an earlier Report,? 
as a possible contribution to the document to be adopted by the General 
Assembly. 

There is nothing original or radical in the Draft Declaration. It does 
not propose structural changes in the Organization, increasing the number 
ci the Security Council, altering its voting power, or otherwise attempting 
to overcome the present bipolar system which is the chief obstacle to 
progress. It is no more than a list of measures or “steps” believed to be 
vithin the range of acceptance of the Members as guiding and, to a 
degree, controlling their conduct over the next twenty-five years. The 
ground covered is familiar, but the successive proposals are presented in 
impressive terms, and their reiteration in a solemn document, signed with 
pre-arranged formality, should not be dismissed as trivial: more effective 
methods for the settlement of disputes; a degree of disarmament that will 
make all states, great and small, feel secure; higher standards of living; 
protection of human rights; self-determination for all non-self-governing 
peoples; the development of science and technology among the less favored 
nations; the increase in the financial resources of the United Nations; and 
assistance in the development of communication facilities so as to develop 
“a world point of view among all peoples.” 

Details could be added, but the occasion will doubtless not call for 
them. The Declaration strikes in its opening paragraph a note which, 
f elaborated, could be one of the “documents” of the commemorative ses- 
sion, that in the rededication of the Members to the goals of the Charter 
they should give “higher priority than in the past to using the United Na- 
tions for maintaining peace.” Here, indeed, is the crux of the situation. 
The leading Powers simply have not given to the Organization their full 
support: they have not taken every opporiunity to strengthen its authority, 
but have preferred to meet situations by direct bilateral measures when 
finding them more convenient or more in their national interest; they 
have not looked upon the United Nations as a central agency for the de- 
velopment of international law to be resorted to for minor as well as 
major matters; in other words they have not made the development of the 
United Nations a primary objective of their foreign policy. 

Will the governments realize in 1970 the price they must pay for peace? 

C. G. FENWICK 


1 The United Nations: The Next Twenty-Five Years. 20th Report of the Commis- 
sion to Study the Organization of Peace. Louis B. Sohn, Chairman. (New York: 
November, 1969. pp. x, 70. $1.50.) See p. 11 for Draft Declaration. 


NOTES AND COMMENTS 


Two NEGLECTED PROBLEMS IN DRAFTING 
REGIMES FOR CEEP OCEAN RESOUECES 


While many proposals for regimes to govern deep-ocean resources di- 
verge widely, they generally have a common interest in achieving a tolera- 
ble, if not a just, system for protecting and distributing the wealth of the 
bed and subsoil of the high seas beyond national jurisdiction. There are 
two essential if “technical” matters, however, which tend to be overlooked. 
The first omission relates to the legal quality: of the title,? that is, the 
bundle of rights conferring jurisdiction and control short of “sovereign 
rights,” * which an administering state may exercise within the area of its 
claim or “zone of special jurisdiction” * for the period assigned and with 


1 The term “quality” of an administering state’s interest or “title” in this context 
means the manner of holding title, and indicates the sources of its validity. It is to 
be contrasted with the quantity of suck a state’s interest, i.¢., the scope and duration 
of the rights allowed. The quantity of a state’s interest has usually been well covered 
in the published works on the subject. 

2 “Title” in the present context is a shorthand term to indicate the bundle of rights 
of jurisdiction and control (see next fcotnote and the accompanying text) which an 
administering state may exercise aver apecific resources in its zone of special juris- 
diction (see note 4 below). 

8 The concept of sovereign rights wes formulated by the International Law Com- 
mission and adopted in Art. 2, par. 1, of the Continental Shelf Convention, signed April 
29, 1958, in force June 10, 1964, 499 U.N. Treaty Series 311, [1964] 1 U. S. Treaties 
471, T.LAS., No. 5578, 52 AJ.LL. 858 (1958) (hereinafter cited as “Continental 
Shelf Convention”). This term is clearly distinguishable from “sovereignty,” since 
it is specialized and restricted to the carrying out of the purposes of exploring and 
exploiting the resources of the seabed and its subsoil, On the other hand, it does 
include the recognition that the coastal state’s rights, limited and specific as they may 
be, are permanent, exclusive and proprietary. See ILC, commentary on Art. 68 of 
its Articles Concerning the Law of the Sea, I.L.C. Rep., 8th Sess., 1956 ILL.C. Year- 
book (II) 253, 298, U.N. Doc. A/3159. Accordingly, the term “jurisdiction and con- 
trol” has been selected, despite its early association, in Art. 2 of the I.L.C. 1951 
Draft Articles on the Continental Shelf and Related Stbjects, and in President Tru- 
man’s Proclamation With Respect to Natural Resources cf the Subsoil and Sea Bed 
of the Continental Shelf, Sept. 28, 194%, 10 Fed. Reg. 12803 (1945), with ideas of 
permanence, exclusivity and proprietorship. It is argueble tkat since this term was 
supplanted by “sovereign rights” in order to indicate those qualities more clearly, the 
term “jurisdiction and control” is available to indicate a legal concept which does 
not include permanent rights of full proprietorship, or dominium, let alone sovereignty, 
or imperium, over seabed areas. 

4 “Zones of Special Jurisdiction” have been defined as areas in which “states may 
exercise exclusive authority over the exp_orations and exploitation of the specific min- 
eral resources for which the authority was originally sought.” Goldie, “The Contents 
of Davy Jones’s Locker: A Proposed Regime for the Seabed and Subsoil,” 22 Rutgers 
Law Review 1, 40 (1967) (hereinafter cited as “Golcie, ‘Davy Jones’s Locker”). 
For a discussion of the limited and contirgent nature of this concept see ibid. 43—48. 
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zespect to the resources made the subject of its rights. The second con- 
cerns the means of assuring transnational validity to titles to resources won 
Irom seabed areas, once they have moved across international boundaries 
in the ordinary coursé of commerce. To illustrate these points I will re- 
view aspects of the regime the Stratton Commission Report*® proposed. It 
provides a leading example of the dangerous practice of invoking legal 
terms while being insensitive to important consequences of their use. 

The Commission recommended that each coastal state’s continental shelf 
should be redefined as ending at either the two-hundred-meter isobath or 
fifty nautical miles from the baseline from which the territorial sea is 
measured, whichever gives the coastal state the greater area. Secondly, 
it proposed the establishment of an “intermediate zone” ° for areas beyond 
that shelf. Thirdly, it put forward a blueprint for an international registry 
authority. Under this plan “[o]nly a nation or an organization of nations, 
should be eligible to register a claim.”’ The claim in its turn would be 
worked by public or private business enterprises, the states enacting ap- 
propriate implementing regulatory legislation and extending their civil 
and criminal laws to the relevant exploration and exploitation activities.® 
Enterprises, be they public or private, were viewed as operating completely 
within the municipal law scope of what the nation state could obtain in- 
ternationally—a two-step approach. Fourthly, the “framework” also con- 
tained provisions for an International Fund?’ into which would be paid a 
portion of the value of production to finance marine scientific activity, re- 


5 Commission on Marine Science, Engineering and Resources, Our Nation and the 
Sea: A Plan for National Action (1969) (hereinafter cited as the “Stratton Commis- 
sion Report” after the Chairman of the Commission, Dr. Julius A. Stratton). This 
report was accompanied by eight Panel reports which were bound in three volumes, 
namely, Vol. 1: Science and Environment (1969); Vol. 2: Industry and Technology: 
Keys to Ocean Development (1969); Vol. 3: Marine Resources and Legal-Political 
Arrangements for their Developmert (1969) (hereinafter cited as “Panel Reports” 
and prefixed by the appropriate volume number}. Page citations to these Panel Re- 
ports are prefixed by the Roman numerals indicating the appropriate Report. 

The Commission was appointed by President Johnson on Jan. 9, 1967, pursuant to 
the Marine Resources and Engineering Development Act of 1966, 80 Stat. 203 (1966), 
33 U.S.C. §1101 (1970). 

6 This was described in 3 Panel Reports (VIH) 34-35 as an area where only the 
“coastal State or its licensees, which may or may not be its nationals” may explore 
for or exploit the zone’s “mineral resources.” In all other respects, however, the in- 
termediate zone was to fall under the regime governing the deep sea. The zone’s 
geographical] limits were then defined as follows: 

“(I]t is recommended that the outer limits of the intermediate zone be defined in 
terms of the 2,500 meter isobath or 100 nautical miles from the baselines for measur- 
ing the breadth of the territorial sea, whichever alternative gives the coastal State the 
greater submarine area for the purposes for which the international zone is created.” 

See also Stratton Commission Report 151. 

7 Stratton Commission Report 148; 3 Panel Reports (VIII) 36. 

8 For the “Powers and Duties of Registering Nations” see Stratton Commission Re- 
port 150. See also 3 Panel Reports (VIET) 39. 

® Stratton Commission Report 149-150; 3 Panel Reports (VIII) 38-39. 
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sources exploration and development, “particularly food-from-the-sea-pro- 
grams’ ° and international aid for developing countries. 

The Commission’s two-step approach, and especially its reliance on mu- 
nicipal law to regulate the enterprises actually engaged in exploration and 
exploitation activities, requires the proposal of internationally effective legal 
provisions to regulate the economic and technological processes which the 
regime would govern. A question of how successfully the Commission 
carried out this task may best be answered in terms, first, of the quality 
of the title the Commission envisaged as vesting jurisdictional and adminis- 
trative rights in claimant states, and second, of the effective transnational 
recognition of title to commodities won from the seabed and moving in 
international commerce. 


I; Tae QUALITY or STATES TITLES 
The Stratton Commission Report proposed * that: 


Registration of a claim to explore for particular mineral resources in 
a particular area of the deep seas should confer upon the registering 
nation the exclusive right to engage in or authorize such exploration.” 

Upon proof of discovery, the International Registry Authority should 
be required to convert the registered claim to explore into a registered 
claim to exploit. 

Registration of a claim to exploit particular mineral resources in a 
particular area of the deep seas should confer upon the registering 


nation the exclusive right to engage in or authorize such exploitation. 
14 


No unregistered claim should be entitled to any of the benefits de- 
rived from registration, and in any conflict between a registered claim 
and an unregistered claim, the former should prevail.’ 

The recommendations will minimize international conflict. While 
the “first-come, first-registereld” principle governing the International 
Registry Authority may stimulate a “race” among nations to register 
claims, the recommendations greatly temper the nature of this race. 
Most important of all, registered claims are limited in time. . . .18 


The Commission’s International Panel also recommended that: 


(h) Registration of a claim to explore or exploit particular mineral 
resources in a particular area of the deep seas shall not preclude regis- 
tration of a subsequent claim involving other mineral resources in the 
same area, if exploration or exploitation pursuant to the subsequent 
claim is compatible with exploration or exploitation under the first 
registered claim. If it is not compatible, the principle of “first come, 
first registered” shall control and the subsequent claim shall not be 
registered.** 


10 Ibid, 11 Stratton Commission Report 148-149. 
12 This has the same effect as par. (d), 3 Panel Reports (VIII) 37. 

18 This has the same effect as par. (e), ibid. 

14 This has the same effect as par. (f). ibid. 

18 This may be intended to have a similar effect as par. (m), ibid. at 38. 

16 Stratton Commission Report 150-151. 

173 Panel Reports (VIII) 37; see also Stratton Commission Report 148. 


908 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 64 


Both the Stratton Commission Report and the International Panel’s blue- 
print also contained proposals for the settlement of disputes. These will 
be quoted and reviewed later.: The following recommendation, however, 
belongs with the extracts already quoted: 


(m) The panel has recommended above that every State that is a 
Party to the agreement embodying the new framework shall under- 
take not to engage in, or authorize, exploitation of the mineral resources 
of the deep seas except under a registered claim. To effectuate this 
requirement, it should also be provided that in any conflict between a 
registered and an unregistered claim, the former shall prevail and no 
unregistered claim shall be entitled to any of the benefits derived from 
registration. Thus, operations under an unregistered claim, whether 
conducted by licensees of States which may not sign the agreements 
embodying the new framework or which may not honor the under- 
takings they have assumed, would have to be carried on (i) in the face 
of international agreement that no State may claim title to or national 
sovereignty over any area of the bed of the deep seas or its subsoil, 
or sovereign rights (i.e. permanent, exclusive access) to the mineral 
resources thereof; (ii) without any of the limited, exclusive rights to 
explore and exploit provided by the new framework; and (iti) subject 
to the rights granted under a registered claim. As a result, there will 
be great incentive to become a party to the agreement embodying the 
new framework and to register claims.” 


A review of these proposals raises the question whether the Intemational 
Panel and the Commission intended the International Registry Authority 
to be what its name would appear to indicate or a recording agency. The 
distinction is necessary, no matter what the terminology may be. For the 
sake of clarity, the domestic law terms will be used in appraising the Com- 
mission’s proposals. Whereas a registration system gives title (or the 
present discussion’s equivalent of title, jurisdiction) by the act of registra- 
tion, a recording sysem merely provides the means of publicly evidencing 
a title which must be assumed to have been obtained aliunde.® Its pur- 
pose is merely to give notice and assure priorities, not to define the quality 
ər quantity of an interest. Registration, on the other hand, is both a dis- 
pository and a judicial act. It creates and defines a title which never 
existed before and, at that act of creation, effectively and judicially pro- 
nounces upon and distributes all the attendant equities. Chief Justice 
Start felicitously defined this contrast between registration and recordation 
in State ex. rel. Douglas v. Westfall. He said: 


The basic principle of this system [i.e., the Torrens System of regis- 
tration] is the registration of the title of land, instead of registering 
[i.e., recording] as the old system requires, the evidence of title. In 
the one case only the ultimate fact or conclusion that a certain named 


18 See notes 20-24 below, and the accompanying text. 

19 3 Panel Reports (VII) 38. 

20 The non-dispositive nature of a recording system is illustrated by the wag who 
tells of a county clerk “who would put a menu on record if a fee were tendered.” 
Cribbet, Fritz & Johnson, Cases & Materials on Property 710 (2d ed., 1968). 
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party has title to a particular tract of land is registered, and a certifi- 
cate thereof is delivered to him. In the other the entire evidence, 
from which proposed purchasers must, at their peril, draw the con- 
clusion, is registered [i.e., recorded]. Nezessarily the initial registra- 
tion of the title—that is, the conclusive establishment of a starting 
point binding upon all the world—must rest upon judicial proceedings.” 


Can the system of “registration” which the Commission proposed be 
viewed as creating original titles traceable tc a conclusively established 
starting point resting on judicial proceedings; i.e., be held to be registration 
in the domestic law sense? s 

At the outset it should be noted that if this was the Commission’s in- 
tention, then the international agency it proposed to create would neces- 
sarily be the grantor and not the mere recorder of states’ titles and rights 
over resources in sub-ocean lands beyond national jurisdiction. But then 
an indication of the basis of the agency’s authority would be desirable but 
not necessary. For example, the blueprint could declare that the seabed 
beyond the areas of national jurisdiction is vested in either the agency or 
in the world community. In the latter case the proposal could go on to 
state that the agency exercises g licensing or “granting” power over the 
world community’s seabed. If the latter formulation were adopted, it 
would be well to add that the egency’s powers are to be exercised in a 
fiduciary capacity on behalf of ne world communiy, or, at least, within 
guidelines according with its interests. This more explicit formulation was 
adopted in the proposals of the Commission to Study the Organization of 
Peace *” and Dr. Christy.” Eoth of these clearly envisage the international 
agency as granting authority and, consequently, call for a procedure for 
presenting applications which includes bidding by auction or tenders, or 
other means of stipulating the payment of revenue as a condition precedent 
to receiving the registered titles. The Stratton Commission explicitly re- 
jected proposals to recognize that the United Nations should be held to 
have title to the seabed and subsoil of the de2p oceans or the resources 
thereof, either in its own right or on behalf of the community of nations.*4 

The Commission did, however, envision an International Fund. States 
registering claims were seen as okliged to pay into this Fund a portion of: 


[T]he value of the production, if any, . . . to be expended for such 
purposes as financing marine scientific activity and resources explora- 
tion and development, particularly food-from-the-sea programs, and 


21 State ex rel. Douglas v. Westfall, 35 Minn. 437, 438, 89 N.W. 175 (1902) (em- 
phasis added). 

22 Commission to Study the Organization of Peace, The United Nations and the 
Bed of the Sea 27-28 (19th Report, 1969); idem, New Dimensions for the United 
Nations: The Problems of the Next Decade 44 (17th Report, 1966). See also State- 
ment of Clark Eichelberger, Commission to Study the Organization of Peace, Hearings on 
S.J. Res. 111, S. Res. 172, S. Res. 186 before the Senate Committee on Foreign Re- 
lations, 90th Cong., Ist Sess. at 39-43 (1962). 

28 See, from among Dr. Christy’s many writings on this topic, “A Social Scientist 
Writes on Economic Criteria for Rules Governing Exploitation of Deep Sea Minerals,” 
2 The International Lawyer 224 (1968), 

24 Stratton Commission Report 147; 3 Panel Reports (VIII) 35-36. 
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aiding the developing countries through the World Bank U.N. Develop- 
ment Program and other international development agencies,?® 


The Commission added that “[t]he proceeds from these payments should 
not be expended for general purposes of the United Nations.” 2° It also 
provided that the International Registry Authority “should receive pay- 
ments ... but should have nothing to do with the Fund’s management.” ?7 
Whether or not payments should be made to the Fund or to the Registry 
Authority is not, of itself, an issue at this point. One may note, however, 
that, if the ultimate destination of the Fund’s revenues is similar to that 
recommended for the international leasing agency’s income in the pro- 
posals of Dr. Christy and of the Commission to Study the Organization of 
eace, then there is another basis for wondering what objective grounds 
the Stratton Commission had for rejecting these other blueprints. On the 
other hand, it is important to know whether the Commission’s reasons for 
stipulating payments can be seen as circumstantial evidence of an intention 
of calling for procedures for initiating the creation of original titles. This 
could be shown if the Commission and the International Panel had pro- 
sosed the payments as part of an application procedure or, alternatively, 
as contributions to a fund for distribution among prior equities which are 
excluded by the title-granting authority at the time of the grant. The 
Commission’s use of the concept of compensation was very different. The 
amounts the claimant states were tc pay into the Fund were “intended to 
compensate the common owners of the mineral resources of the deep 
seas.” 28 This type of payment, namely “to promote the common welfare,” ?? 
is clearly distinguishable from the compensation which may well become 
due to the owners of specific equities whose interests are adversely affected 
by the grant of a registered title as the outcome of originating proceedings. 
Hence the Commission’s formulation of the purpose of the applicant state’s 
payments would tend to negate an intention to establish a registry in the 
domestic law sense, namely, one with dispository authority. 

Secondly, the Commission would endow its International Registry Au- 
thority with competence to settle disputes “arising under the recommended 
framework.” *° Furthermore, it proposed that such a settlement, “including 
a decision to revoke a registered claim,” ** should be “subject to review by 
an independent arbitration agency.” ® It added that, “[w]hile the first- 
come, first-registered’ principle . . . may stimulate a ‘race’ among nations 
to register claims, the recommendations greatly temper the nature of this 


25 Stratton Commission Report 149; 3 Panel Reports ( VHI) 38-39. 

26 Ibid. 27 Ibid. 

28 See Stratton Commission Report 149, where the following statement is made: 

“The Commission’s proposals for an International Fund do not constitute just an- 
other way for the rich nations to aid the poor nations. They are intended to com- 
pensate the common owners of the mineral resources of the deep seas by using the 
‘economic rent’ for purposes that the internacional community agrees will promote 
the common welfare.” 

29 Ibid, 8¢ Ibid. 150. 

31 Ibid. 82 Ibid, 
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race.” #8 At first blush, the Commission’s proposals for dispute settlement 
and arbitration may perhaps appear to satisfy the requirement that the 
grant of a registered title should be a judicial act. On a more careful 
reading, however, this evaluation only too quickly can be seen to be wrong. 

The Commission failed to call for the notification of all potentially in- 
terested states and for the hearing of any cleims they might put forward 
prior to the registration of the claimant state's claim. Yet this procedure 
is commonly to be found in domestic registration systems, and is, in fact, 
a necessary ingredient of them. It recognizes, furthermore, the existence 
of outstanding equities and possible adverse claims which should be heard 
from and perhaps share in the benefits of registration. It is this require- 
ment, in fact, which makes the judicial aspect of registration as meaning- 
ful as its dispository aspect. 

The Commission’s settlement machinery related only to disputes which 
arise, not to the judicial quality of all new registrations. It clearly reflects 
a development from the Internztional Panel’s recommendation for resolv- 
ing disputes. That body suggested: 


(i) If, by chance, two or more claims to explore for the same min- 
eral resources in the same grea are sought to be registered simultane- 
ously, a more or less arbitrary choice will have to be made by the 
Registry Authority. This choice can be made by lot or any other 
method acceptable to the competing applicants for registration. 

If practicable, the Registry Authority might also seek to encourage 
the States seeking to register the competing claims to engage in a joint 
venture or to share the area in question in some other way.*4 


A lottery of this kind might be an improvement on Russian roulette as a 
means of settling disputes, but it is neither necessary nor desirable in an 
international regime for ordering titles, not even in one which merely re- 
cords them. It does, however, soint to the purpose of the Commsision’s 
proposal of arbitration machinery, namely, to provide a procedure for re- 
solving contentions over titles, including both the geographical limits and 
the classes of resources covered. Hence it underlines the Commission’s 
failure to include all new registrations as a class within the scope of 
“judicial acts.” Finally, the Ccmmission’s language of “first-come, first- 
registered” and “race” is more that of recording titles than it is of bringing 
them under a registration system for the first time. In registry systems 
there is no race to the register when an area is brought within their scope 
for the first time and a new title is created. 

Confusion on this point persists. Thus Professor Lewis Alexander, the 
Commission’s Deputy Director, wrote recently that: 


[Flour general types of alternative regimes have been suggested for 
the deep sea floor .... A third proposal would be to establish some 
form of international registry authority. Such an authority would issue 
exploration and exploitation leases for the ocean floor and could set 
conditions for the leases, such as extent of area to be covered, the 
length of time a lease is valid and the prerequisites for lease renewals. 


83 Ibid, 150-151. 343 Panel Reports (VIII) 37. 
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A fourth suggestion is that the United Nations, or some other inter- 
national agency, have title to the seabed and subsoil beyond national 
limits and administer their development.*® 


Assuming Professor Alexander’s selection of the term “registry” is in- 
tended to indicate the sense in which it is used in American domestic law, 
then he is proposing an authority with granting powers. In that event, so 
far as the essentials of the valid disposition of original titles are con- 
cerned, the distinction between that authority and his fourth category, “the 
United Nations or some other international agency” tends to become a 
distinction without a difference. In additicn to its weaknesses in terms of 
validity and the derivation of title, this registry system also would seem 
tc advocate the disastrous “first-come, first-registered” policy which has al- 
ready been reviewed. It would not appear to yield any accommodation 
tc pre-existing equities. 

If, on the other hand, Professor Alexander employed the term “registry 
authority” merely to indicate an agency with recording, evidentiary, func- 
tions, then the states registering their claims with it would have to depend 
oa such general international law concepts creating original titles as occupa- 
tion, historic title and prescription to assure their titles. 

This excursus has enabled us to see, in summary form, the logical dif- 
ficulties and the policy dilemmas of the Commission’s international legal- 
political framework. They leave the subjective question of its intentions 
open. Perhaps it did intend to formulate a registration regime but, in 
o-nittiing the essentials which have been indicated, it did not succeed in 
fully achieving that purpose. Alternatively, it may have intended all along 
to propose a regime more analogous to recording than registration systems. 

The problems attendant on a recording system are very different from 
those which have just been reviewed, but they go to the heart of adequate 
proposals for regimes governing deep-ocean resources. Since recording 
merely evidences title, the validity of that title depends on rules which the 
svstem presumes, namely, those provided by general international law for 
the acquisition of title. Indeed, the “first-come, first-registered” policy 
of the Stratton Commission’s proposals seems to reflect the worst aspects 
cf occupation. One may say “worst aspects” advisedly, since the Com- 
mission does not call for the mitigation of that proposal by requiring 
rotice to all interested states. This was required in Article 34 of the 
General Act of the Berlin Conference on the Congo of 1885,°* a treaty 
which dealt with occupation. Of course a recording system is itself a 
means of giving notice. Unlike the giving of notice which should be pre- 
scribed, however, recordation, including the “registration” the Commission 
recommends, merely notifies the world of a completed fact—a fait accompli 
which, in its turn, derives its strength from winning the race to the record 


85 Alexander, “We Must Go Down to the Sea Again,” 5 Columbia Journal of World 
Business 77, 84-85 (1970). 

36 Feb, 26, 1885, 10 Martens, Nouveau Recueil Général (2d sér.) 384, 396; 3 AJ.LL. 
Supp. 7 (1909). Art. 35 contains a classic definition of occupation. 


1970] NOTES AND COMMENTS 913 


book. Winning this race may also amount to giving notice; but that notice 
is a triumphant proclamation, not an invitation to test the equities. 

In place of the various glternative means of the disposition of claims 
under the Commission’s proposals this writer recommends that: 


[T]he policy goals of secure titles, limited access to resources to 
ensure the prevention of overcrowding and over capitalization (with 
consequntial increases in costs and prices), and the avoidance of 
“first-come first-served” tact:cs (with ensuing conflicts), may best be 
gained by drawing upon the provisions or the International Telecom- 
munications Convention which establishes the Plenipotentiary and Ad- 
ministrative Conferences af the International Telecommunications 
Union (ITU). Clearly, distinctions are also relevant, if only in terms 
of differences in the nature of the resourzes to be allocated. In the 
present context one purzose of the proposed Convention would be to 
establish effective conferenc2 machinery for the allocation of areas— 
to be designated as “Zones of Special Jurisdiction’—in which states 
may exercise exclusive authority over explorations for and exploitations 
of the specific mineral resources for which the authority was originally 
sought. Secondly, the appropriate conference machinery should be 
able to provide effective demarcations between different uses. In this 
way, some areas, whose resources might otherwise subject them to 
conflicting multiple uses, or to over-use, would be preserved from 
becoming arenas of intracteble disputes. The premise here is that 
since new rights are to be created and their boundaries set, rather 
than existing ones interpreted, questions of allocation and demarca- 
tion called for the “legislative” creativity of a conference, rather than 
the “administrative” activity of a recording agency, which also has 
its appropriate function in the scheme proposed in this study." 


This system, which establishes a market place wherein states may trade 
allocations amongst themselves in conferences especially called for the 
purpose, not only eliminates the need for a registry as the source of title, 
but also eliminates difficulties attendant upon recording titles derived from 
rules of general international law. Furthermore, it could go a long way to 
obviate the dangers which could arise, under the Stratton Commission’s 
framework, from “disputes at the window.” It would, finally, harness in 
a constructive way the political element which is increasingly prevalent in 
international legal affairs. The political drives, claims, trade-offs, transient 
balances and tactics of suppcrt-seeking would operate openly within the 
conference system as in an allocat-:on arena. 


Il: TRANSNATIONAL RECOGNITION 


A problem which treaty draftsmen have not sufficiently faced in the past 
is the contingent and relative naiure of titles in transnational commerce, 
once they have passed beyond the jurisdiction which created them. For 
international law does not impose duties equivalent to those of the full 
faith and credit clauses of federal constitutions. Hence nation states are 
largely free to consult their own policies when faced with the issue of 
whether to recognize or not to recognize a foreign disposition of property 


87 Goldie, “Davy Jones’s Locker” 40-42 (footnotes omitted ). 


9:4 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 64 


rights. Such policies may, and normally do, include “that of fostering the 
element of stability and unity essential to an international order in which 
many aspects of life are not confined within the limits of any single juris- 
diction” #®—a policy of enlightened self-interest. On the other hand, a 
particular state’s local values might well demand deference to a local 
policy which denies effectiveness to the call of such an internationally 
oriented attitude towards recognition. Furthermore, the domestic law 
rules in which such a recognition policy may be embodied are, from the 
international point of view, not the particular applications of an interna- 
tional rule of law, but merely the reflection of a propensity of some domestic 
courts and of some states. In a fundamental sense states enjoy an exclu- 
sive authority in this connection, as Savigny graphically pointed out in the 
following brief pair of propositions: 


(1) Every State is entitled to demand that its own laws only shall 
be recognized within its bounds; 

(2) No State can require the recognition of its laws beyond its 
bounds.*° 


There are a number of advantages, from the point of view of the pro- 
posed regimes as a whole, in imposing strong full faith and credit obliga- 
tions. First, to do so assures the general security and predictability of 
transactions. Second, it protects the regime from being undermined by 
ectivities outside it and under general international law. This second 
point may require further elucidation. The establishment of regimes which 
limit access to resources tends to create pickings for states which remain out- 
side those regimes, for such states can offer their entrepreneurs short-term 
gains derived from open access rights. Hence it is almost inevitable that not 
all states would quickly choose to ratify the treaty establishing the seabed 
regime.*® There is a second basis for anticipating that probably some ex- 
ploration and exploitation activities on the deep ocean floor would be con- 
ducted outside the regime. Just because an enterprise has the nationality of 
a party to the convention, it does not necessarily follow that it will exclu- 
sively invoke the protection of the relevant government department of that 
state. Whether or not the enterprise will so act may be a result of its 
business judgment or, in some cases, perhaps, of a domestic law (or pos- 
sibly a treaty clause) which imposes a duty of exclusively invoking the 
protection of its home government. Absent such a domestic law or treaty 
obligation, enterprises having the nationality of parties may choose to op- 
erate on the high seas under the flags of non-parties when circumstances 
indicate a greater business advantage from so acting. Accordingly, indi- 
viduals and enterprises would still be capable of engaging in submarine 


88 Von Mehren and Trautman, “Recognition of Foreign Adjudications: A Survey and 
a Suggested Approach,” 81 Harvard Law Review 1601 (1968). 

89 Von Savigny, Private International Law 26 (Guthrie transl., 1869). 

40 This point was made in Goldie, “Davy Jones’s Locker” at 53. See also ibid. at 53~ 
54, for the analogous position regarding defense installations, which, however, is not ger- 
mane to the present discussion. 
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activities outside the regime and under the general customary international 
law privilege of taking the oceans’ resources on an open access basis.‘ 
For it should be recognized that, on a short-term footing at least, this 
could provide some activities with greater advantages than would the 
regime. Furthermore, while it might be conducive to promoting the 
general advantage of its signatories as a group, the regime could work to 
the disadvantage of an enterprise or a state in individual situations and, 
possibly, on a short-term view. 

Since the majority of states cannot impose the regime on all states, the 
inclusion of a mutual full faith end credit obligation could tend to nullify 
the advantages of staying out of the regime, provided the leading commer- 
cial nations of the world were parties to it. If a dispute as to the title to 
products from the ocean floor should arise between an enterprise operating 
under the regime and one operating under the general privilege customary 
law allows, and come before the courts cf a third state party to the regime, 
the full faith and credit clause would bind tkat states courts and assure 
that the claim based on the treaty regime would prevail. Hence states 
participating in the regime would enjoy among themselves an unambiguous 
advantage whenever transactions call for transnationally merchantable 
titles. On the other hand, these very real advantages would possibly not 
accrue in the courts of third states which remain outside the regime. But 
this merely emphasizes a point already made, namely, that the regime 
should be framed to attract and include as meny as possible of the states 
through whose economies the products of the seabed are most likely to flow. 

Similar advantages could accrue before international tribunals when 
rights protected by the clause compete with claims arising under general 
international law. A state party to the treaty would be internationally 
bound by the full faith and cred:t clause as a treaty obligation and there- 
fore be constrained to recognize a title deriving from the regime. This 
may be illustrated by the following example. A dispute arises between 
States A and B over title to a product from a zone of special jurisdiction 
validly allocated to State C and worked by an enterprise operating under 
its laws. State B asserts that the product is, under its law, the property of 
another enterprise, one whose claim it is now espousing, and since that 
product has subsequently come into State A in the ordinary course of 
commerce, State A is under a duty to recognize the title derived from 
State B’s laws. If States A and C are both parties to the treaty regime, 
but State B is not, then the full faith and credit clause would call upon 
the tribunal to uphold A’s recognition of the title created under the laws 
of State C and not the title derived from those of State B. That the 
treaty may thus affect the claims of State B, a-non-party, is not so sur- 
prising when one recalls the specific nature of the mutual obligation be- 
tween States A and C in this case, for they are obligations which can only 


41 This argument is accepting customary internationel law as still current and does 
not attempt any evaluation of the General Assembly’s so-called “Moratorium Resolu- 
tion,” Res. 2574 D (XXIV). 
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be limited by pre-existing rules of validity. This advantage is limited to 
tke case where the duty to recognize the priority of the treaty obligation 
exists. Where it does not, the opposite decision might well be of equal 
validity, depending on, the tribunal’s view of the non-recognizing state’s 
imternational obligations apart from the treaty. Here again, the advantage 
of the full faith and credit clause would be enhanced if the major mercantile 
szates of the world were parties to the regime. 

By placing a priority on rights derived from the regime, the full faith 
and credit clause is thus able to create inducements for states and enter- 
grises to see that working within the regime, rather than outside it, would 
nost closely accord with their enlightened self-interest. 

The International Panel did indicate a sensitivity to the need for some 
form of international recognition of titles to transnationally moving prod- 
ucts of the seabed. It recommended that: 


(£) Registration of a claim to exploit particular mineral resources 
in a particular area of the deep seas shall confer upon the State 
Registrant (7) the exclusive right to engage in, or authorize, such ex- 
ploitation for a limited number of years; and consequently (ii) inter- 
nationally-recognized title, or the right to confer such title, to the 
extracted mineral resources. States which are parties to the agree- 
ments embodying the new framework shall undertake to enact imple- 
menting national legislation protecting such titles.** i 


In the light of the foregoing discussion and of this recommendation, it 
is surprising to note that the Stratton Commission did not reaffirm this 
proposal by the International Panel. Twe questions now arise: What was 
the type of recognition the International Panel called for? What was the 
significance of the Commission's silence on this point? 


A. The Type of Recognition Called For 


So far the discussion has been concerned with one type of recognition 
of transnationally moving titles, namely, full faith and credit. This re- 
quires the receiving state to recognize the original title which the state 
wherein it first arose conferred on the owner. There is, however, another 
-ype. It is to be found in multilateral conventions protecting special 
kinds of property, for example, the Universal Copyright Convention * 
and the International Convention for the Frotection of Industrial Property.** 
These treaties call for the “national treatment” of titles originating in a 
foreign country rather than the reception of those titles as originally de- 
fined. The International Panel did not specify which of these two types 
of the recognition of foreign-based titles—full faith and credit or national 
treatment—it favored. Clarity would have been served if the International 
Panel, or, better still, the Commission, had stated its choice, or even 


42 3 Panel Reports ( VIII) 37. i 

43 Signed Sept. 6, 1952, in force Sept. 16, 1955, [1955] 3 U. S. Treaties 2731; 
T.LA.S., No. 3324; 216 U.N. Treaty Series 132; 49 A.J.LL. Supp. 149 (1955). 

44 Signed Oct. 31, 1958, in force Jan. 4, 1962, [1962] 1 U. S. Treaties 1; T.LA.S., 


No. 4931. 
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perhaps have formulated a third position tailored to the needs of the inter- 
national legal-political framework it was envisaging. 

Be that as it may, perhaps the most apt model, despite the fact that it 
merely operates within a federation, could be developed from analogies 
with the requirements for the recognition of perfected security interests 
prescribed in Section 9-103 cf the Uniform Commercial Code.** This 
provides that a security interest perfected under the laws of one State 
remains perfected when the property is removed to another State if, 
within a four-month period, that interest is perfected under laws of that 
other State. The application of this model to resources from the deep 
ocean floor would call for a nation-wide system of recording title to ma- 
terials in bulk by description plus reference to their containers. If these 
materials are taken in bulk to a second state, then that original recorded 
title should prevail for a specified period (equivalent to the Uniform Com- 
mercial Code’s four months). That title should continue if it is freshly 
recorded within the time provided in a similar recording system in the 
second state. When the materials are transformed by manufacture, either 
in their state of origin or in a second state, title to the manufactured goods 
would thereafter be governed by the manvfacturing states general law 
of title to chattels. Prior to that transformation, however, the proposed 
transnational recording system for chattels (which should not be con- 
fused with a proposed international system of recording states’ jurisdic- 
tions) 4# would provide the basis for recognizing titles to materials in 
transnational commerce. Although the requirement of recording might 
seem elaborate, this writer suggests that the whole operation could be 
handled by computers centralized to operate on a nation-wide scale, but 
having many local points where recorded data could be fed into the 
system and information printed out. These national systems could, eventu- 
ally, be interconnected, thereby providing a world-wide master system 
securing titles on a global basis. 

If the general sense is that this system seems too expensive and complex 
for the present time, then a full faith and credit regime would be preferable 


to one of national treatment. Transactions would be better secured by 


45 1962 Official Text (Including ths 1966 Official Recommendations for Amendment) 
266-268 (1968). It is of interest to note that Art. 220 of the Common Market Treaty, 
1 CCH Common Market Reporter -I-5251 at 4336-4337, provides, inter alia for nego- 
tiations among member states for the “equal proteztion” of individuals, the mutual 
recognition of firms and the maintenance of their legal personality, and the “simpli- 
fication of the formalities governing the recognition and enforcement of judgments .. . 
and arbitral awards.” The main agreements negotiated so far have been the Con- 
vention Relating to the Jurisdiction of the Courts and the Enforcement of Judgments 
in Civil and Commercial Matters, signed Sept. 27, 1968, 2 CCH Common Market 
Reporter {{6003-6081 at 5015-5043, and Convention Relating to the Mutual Recog- 
ntion of Companies and Legal Fersors, signed Sept. £7, 19€8, 2 CCH Common Market 
Reporter [ {6083-6107 at 5045-5050, For a critical evaluation of the Common Market 
Enforcement of Judgments Convention, see Nadelman, “The Common Market Judg- 
ments Convention and Hague Conference Recommendation: What Steps Next?” 82 
Harvard Law Review 1282 (196¢). 

48 See, e.g., Goldie, “Davy Jones’s Locker’ 48-47. 
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haring the same rules governing titles continue to control products of the 
seabed than they would by having the equivalent (but possibly different) 
domestic rules governing titles applied in each of the countries through 
which the goods might pass. On the other hand, it is only fair to point 
out that developing ocean industries have a potential of very rapid growth.*" 
It -s possible, therefore, that the more modest proposal could be based on 
estimates of needs which have been appraised far too conservatively, and 
which might subsequently require a drastic upward revision. Provided 
the volume of transnational commerce in the resources of the deep ocean 
were large enough to justify its expensive infrastructure, the proposed 
interlocking recording system could provide the most effective service in 
the protection of titles and the security of transactions. 


B. A Question of the Commission’s Silence 


From Dr. Stratton’s Foreword in Volume 1 of the Panel Reports it would 
be permissible to infer that the Panel Reports were provisional, interim 
working papers and that the Commission’s Report contains the final state- 
ment. For example, Dr. Stratton referred to these groups as “task forces.” #8 
Furthermore he tells us that: “The continuing discussion and review [of the 
findings and recommendations of the panels] . . . served as an educative 
process that prepared the Commission as a whole for the preparation of 
its final report.” He added, significantly: 


Although the panels have been guided in their work by the com- 
ments of the entire Commission, each panel is solely responsible for 
its own report. In considering the recommendations advanced by its 
panels, the Commission adopted some without modification, rephrased 
or modified others, in some cases, took no position.*® 


From the foregoing the following inferences are permitted: (1) The 
International Panel, and not the Commission, is to be viewed as responsible 
for the formulation of the recognition proposal which has been made pub- 
lic. (2) The International Panel did not exhibit an awareness of the 
al:ernative possibilities open to it in formulating a treaty obligation to 
recognize titles to commodities moving in transnational commerce. (3) 
Tae Commission had under advisement the need for whatever type of 
recognition the International Panel was meaning to propose and, far from 
pressing the experts to clarify their ideas in professional terms, either dis- 
agreed with what had been formulated so far, or “took no position.” 5° 


47 See, e.g., 2 Panel Reports (V) 8. 

48 I Panel Reports Foreword (first unnumbered page). 

49 Ibid. 

50 It is disappointing to note that, at page 150, the Stratton Commission Report dis- 
cussed proposals for domestic legislation to implement its international legal-political 
framework, but it did not take this opportunity to discuss the issue of the trans- 
national recognition of titles. At the same page it also discussed the “international 
machinery for the international recognition of claims to exclusive access to subsea 
minerals in large enough areas... .” But hers again it failed to recommend any 
system to effectuate titles to those “subsea minerals” once they have been won from 
the seabed and begun to move in international commerce. 
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(4) The Commission was not as sensitive as it might well have been to the 
great importance of expressly stipulating a duty to recognize titles created 
in the regime to commodities passing beyond national boundaries. 

An alternative, and more appealing, conclusion is that the silence of the 
Stratton Commission Report indicates its intention that the International 
Panel’s recommendation on recognition, incomplete as that unfortunately 
is, should provide the final statement. By “taking no position” and by 
merely allowing the Panel's recommendaticn to stand, the Commission 
might well be thought to have given it only an ambiguous approval. 
Finally, if the Commission’s silence indicates its judgment that this issue 
was merely de minimis, and therefore requiring neither mention in its 
main report nor further elucidation in that of the International Panel, 
then, it is submitted, we have an example of a willingness to invoke 
technical terms while remaining insensitive to the possibilities those terms 
can bring in their train. Some of these could involve important and 
troublesome problems conerning the jurisdiction of states and the security 
of transactions. 


Ili: PERSPECTIVE 


The Stratton Commission and its Internetional Panel have not been 
alone in falling into the traps which await those who invoke legal terms 
without considering their implications. This has been only too common 
a fate of the multitude of published proposals of alternative regimes for 
the deep ocean floor. Because of the eminence of its members and the 
quality of its work, the Commission’s publications provide the most telling 
examples of the difficulties which are all toc frequently met with in this 
field. Clearly, there is an urgent need for more thorough-going work on 
the relevance and on the possible effects of the detailed application of 
concepts which so many studies have lightly called into being. This, in 
fact, is a call for the provision of the most effective tools for those who 
are formulating the blueprint of a world-wide regime governing the re- 
sources of the ocean floor beyond the areas of national jurisdiction. 


L. F. E. Goipom * 


ARTICLE 19: THe CARIBBEAN Conraispution—A NOTE 


Recent events in the United Nations have now made it possible to re- 
assess the legal content of Article 19 of the United Nations Charter.? 


è Charles H. Stockton Professor of International Law, Naval War College, Newport, 
R. I. (1970-71); Director, International Legal Studies Program, Syracuse University 
College of Law. This comment was written under a research grant from Resources 
for the Future, Inc. 

1 Article 19: “A Member of the United Nations which is in arrears in the payment 
of its financial contributions to the Organization shall have no vote in the General 
Assembly if the amount of its arrears equals or exceeds the amount of the contribu- 
tions due from it for the preceding two full years. The General Assembly may, never- 
theless, permit such a Member to voze if it is satisfied that the failure to pay is due 
to conditions beyond the control of the Member.” 
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After the Assembly had failed to enforce the terms of the provision with 
regard to the Soviet Union, among others, in 1964 and after the statement 
of the Permanent Representative of the United States, Ambassador Gold- 
berg, on August 16, 1965,7 the situation with regard to the legal content 
of Article 19 was, to say the least, confused. At its narrowest construction, 
what had happened was that the Assembly decided that, where a Member 
of the United Nations objected to certain peacekeeping operations as un- 
constitutional, the Assembly would not insist that the Member in question 
lose the right to vote pursuant to the terms of Article 19. At its broadest 
construction, what happened was that the Assembly decided that Article 
19 was not workable in todays world and that all contributions to the 
United Nations were voluntary in nature, at least to the extent that there 
wculd be no consequences to the Member but only to the Organization 
flowing from failure to pay. The pernicious consequences to the United 
Netions of adopting the latter view are readily apparent. 

It remained to the Island of Hispaniola to test, consciously or uncon- 
sciously, the post-1964 status of Article 19. In 1967, at the Fifth Special 
Session of the General Assembly, both the Dominican Republic and Haiti 
were in arrears within the terms of Article 19 on the regular budget of 
the United Nations.* Without fuss or fanfare, under the Presidency of 
Ambassador Pazhwak of Afghanistan, the name of the Dominican Re- 
public was omitted in the reading of a roll call on a vote on May 
19, 1967, at the 1518th plenary meeting of the Assembly. This was 
the only vote taken at that session. There was no protest made.’ Again 


215th meeting of Special Committee on Peacekeeping Operations, U.N. Doc.A/ 
AC.121/SR.15/Corr. 1. U. S./U.N. Press Release No. 4615, Aug. 16, 1965; excerpt 
in 60 AJ.LL. 104 (1966). The portion of the statement which raised most of the 
questions was as follows: 

‘Therefore, without prejudice to the position that Article 19 is applicable, the United 
States recognizes, as it simply must, that the General Assembly is not prepared to 
apply Article 19 in the present situation and that the consensus of the membership is 
that the Assembly should proceed normally. We will not seek to frustrate that con- 
seasus, since it is not in the world interest to have the work of the General Assembly 
immobilized in these troubled days. At the same time, we must make it crystal clear 
that if any member can insist on making an exception to the principle of collective 
financial responsibility with respect to certain activities of the Organization, the United 
States reserves the same option to make exceptions if, in our view, strong and com- 
pelling reasons exist for doing so. There can be no double standard among the mem- 
bers of the Organization.” 

3 The sorry state of the finances of the League cf Nations by the mid-1930’s sup- 
ports a most pessimistic view of the consequences of such a doctrine. 

4 Letters dated April 21 and 26, 1967, from the Secretary General to the President 
of the General Assembly. U.N. Docs. A/6643 and A/6647. As of.the date of the 
eerlier letter, five states were in arrears. Three paid by April 26. Haiti paid by May 
5 (U.N. Doc. A/6647/Add. 1) and the Dominican Republic by June 20 (U.N. Doc. 
A/6724). 

5“You will recall that, by letters of 24 and 29 April and 3 and 6 May 1968 (A/ 
7086 and Add. 1-3), I reported to the General Assembly, at its resumed twenty-second 
session, on those States which were ‘in arrears in the payment of their contributions 
tc the United Nations regular budget within the terms of Article 19 of the Charter’. 
My reports were not contested at any time during the resumed twenty-second session 
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at the resumed session of the 22nd General Assembly, Haiti and the Do- 
minican Republic found themselves in a like position.® At the 1582nd 
meeting of the First Committee on June 10, 1968, under the chairmanship 
of Mr. Fahmy of the United Arab Republic, both these states were not 
permitted to vote.” On June 12, 1968, at the 167lst and 1672nd plenary 
meetings of the same session of the Assembly, under the presidency of Mr. 
Manescu of Rumania, they were again not permitted to participate in the 
vote.’ i 

After this third precedent, the delegations of the Soviet Union, Mexico, 
Haiti and the Dominican Republic sent letters to the Secretary General 
(U.N. Does. A/7111, A/7118, 4/7129 and A/7136, respectively) raising 
questions as to the correctness of the action of the Chairman of the First 
Committee and the President of the General Assembly. The Secretary 
General responded to these communications in letters dated July 26, 1968, 
and August 6, 1968,° refuting the arguments that the Secretariat or the 
presiding officers had acted improperly. The Secretary General annexed 
to the July 26 letter the Opinion of the Legal Counsel, which is worth 
quoting extensively: 


... In the absence of any specific determination by the competent 
organs of the United Nations it is the responsibility of Secretariat 
officials to discharge their duties in the light of their understanding 
of the relevant provisions of the Charter. It has always been the un- 
derstanding of the Secretariat, based on « legal analysis of Article 19 
of the Charter, that the first sentence of that Article has automatic 
application and is a provision entirely distinct and oe from 
Article 18, paragraph 2, of the Charter .. . The express language of 
the first sentence of Article 19 does not call for a decision of the 
General Assembly prior to the deprivation of vote, since it provides 
simply that a Member “shall have no vote” if the amount of its 
arrears equals or exceeds the amount of the contributions due from it 
for the preceding two full years. Had the contrary been intended, 
Article 19 would have been drafted in a quite different way in order 
to provide for a decision by the General Assembly. For example, 
instead of saying that the Member “shall have no vote” it would have 
said “may have its votes suspended by the General Assembly” or “the 
General Assembly may decide that [such Member] shall have no 
vote ...”, as it does in cases where it intends that the General As- 
sembly exercise discretion such as in Article 5... Thus, it is clear 
that a positive decision by the General Assembly, presumably fol- 
lowing a request by a Member which is two years in arrears, is re- 


of the Member States mentioned therein nor, in fact, by any other Member State.” 
See Letter dated July 30 from the Secretary General addressed to the Permanent 
Representative of Haiti to the United Nations, U.N. Doc. A/7167. 

® By letters of April 24 and 29 and May 3 and 6, 1968 (U.N. Doc. A/7086 and 
Add. 1-3), the Secretary General reported to the General Assembly that these states 
were “in arrears in the payment of their contributions to the United Nations regular 
budget within the terms of Article 19 of the Charter.” 

7T U.N, Doc. A/PV.1582. 

8 U.N. General Assembly, 22nd Resumed Sess., Official Records, 1671st and 1672nd 
Plenary Meetings. 

9 U.N. Docs. A/7167 and A/7146. 


922 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 64 


quired to permit that Member to vote—not a decision by the General 
Assembly to “suspend” its vote. The rule of loss of the vote as a 
mandatory penalty is provided in the first sentence, while the second 
sentence permits the General Assembly to make an exception to this 
rule in a specifically defined circumstance, i.e., if it is satisfied that 
the failure to pay is due to conditions beyond the Member's control. 
Thus, on the request of the Member concerned and on the basis of 
adequate data, the General Assembly might exercise a discretion to 
waive or lift the penaltv, for example, in case of natural disaster, 
such as earthquakes, floods, revolutions or economic depressions. The 
only other case in which *the Assembly might be required to take a 
decision is in exceptional circumstances in which a Member State 
disputes the basis of the calculation by which it is determined to be in 
arrears, For example, this may arise in a case where a question of 
State succession is involved. It was doubtless for instances such as 
these that rule 161 of the Rules of Procedure of the General Assembl 
provides that the Committee on Contributions, which deals wit 
financial and economic—not political—aspects, shall “advise the Gen- 
eral Assembly . .. on the action to be taken with regard to the ap- 
plication of Article 19 of the Charter” .... In this letter the President 
noted that a Member State was in arrears in the payment of its finan- 
cial contributions within the terms of Article 19 of the Charter and 
pointed out that this would have given rise to a loss of voting rights 
had there been an occasion to take a formal vote on any question. 
While a number of States subsequently indicated their disagreement 
with this letter, the matter was never raised in the General Assembly 
and the Assembly never issued instructions that the presiding officer 
of the Secretariat should act in a manner contrary to that indicated in 
the President’s letter... .7° 


- The opinion goes on to cite past practice and to assert that the Secretariat 
kad no choice but to act as it did, since any other course of action would 
kave been a direct violation of Article 19. The absence of any objections 
curing or after the voting either in the First Committee or the Plenary 
is also alluded to in the opinion. 

At the 23rd Session of the United Nations General Assembly only Haiti 
found itself still within the purview of Article 19.7 The Delegation of 
Haiti circulated a letter to the Secretary General in which it claimed that 
e series of natural disasters and man-made difficulties had put that country 
in the position of being unable to meet its financial obligations.1? This 
lstter purported to set forth facts sufficient to bring the plight of Haiti 
within the ambit of the last phrase of the second sentence of Article 19. 
as the letter was circulated on the morning of the day the Assembly opened 
end there was to be balloting on the first day, it did not prove possible 
to call the Contributions Committee into emergency session to pass on 
the question of whether Haiti’s inability to pay was “due to conditions 


10 A/7146, Annex, Opinion of the Legal Counsel. For the entire opinion, see 7 Int. 
Tegal Materials 1189 (1968). 

11 Letter dated September 24, 1968, from the Secretary General to the President of 
the General Assembly, U.N. Doc. A/7328. The Dominican Republic made a sufficient 
>ayment to satisfy the requirements of Art. 19 at the 11th hour. 

12 U.N. Doc. A/7237. 
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beyond the control of the member.” The Fresident of the 22nd General 
Assembly, who, pursuant to Rule 30 of the Rules of Procedure, was pre- 
siding pro tempore at the opening of the 23rd Session, stated in this 
connection: 


On the basis of the letter in document A/7237 explaining the failure 
to pay as due to conditions beyond the control of the Member con- 
cerned, the assembly may wish tc permit that Member to vote under 
the second sentence of Article 19 pending the advice of the Committee 
on Contributions with reference to Rule 161 of the Rules of Fro- 
cedure of the General Assembly. : 

Are there any observations? If not, it will be so decided.” 


Since the Assembly did not abject, Haiti was in effect exculpated pro- 
visionally pending the advice of the Committee on Contributions. _ 

Pursuant to Rule 161, the Contributions Committee met to consider the 
claim that the “Government of Haiti had not been able for reasons beycnd 
its control within the terms of Article 19 of the Charter to meet its ccm- 
mitments to the United Nations, and had requested a further period of 
not more than three months for the payment of its arrears of contribu- 
tions.” 15 The Committee concluded as follows: 


As a result of its detailed review of the economic and financial 
situation of Haiti during the last seven years, the Committee recog- 
nized that the Government of Haiti had during that period experienced 
serious economic and fnancial difficulties. Nevertheless, in the light 
of the data examined, the Committee concluded that it could not sup- 
port the contention that the non-payment of the relatively small sum 
required to reduce the arrears of Haiti to the United Nations regular 

` budget below the limit specified in Article 19 of the Charter could 
ee considered as due ta conditions beyord the control of the Member 
tate.7® 


The Contributions Committee concluded its celiberations on November 19 
and, before the question could come up in the General Assembly, Heiti 
“paid the amount necessary to reduce the errears of its contribution to 
the United Nations regular budget below the limit specified in Article 19 
of the Charter.” 17 

The opening of the 24th Session of the General Assembly found Haiti 


13 U.N. Doc. A/PV.1674, 1674th Plenary Meeting, Sept. 24, 1968. 

14 The extent to which the Assembly was acting in conformity with Art. 19 of the 
Charter, which makes no provision for exculpation while the matter is studied or in 
conformity with Rule 161, which is mandatcry in character, is perhaps questionable. 
This possible slippage may be argued to be de minimis in this case, if undesirable 
as a possible precedent, in light of the course follawed by the Committee on Con- 
tributions. The justification, if any, for the practice followed would have to be the 
short time between the receipt of the Haitian letter and the vote and the desire 
to avoid embarrassment. 

15 Third Report of the Committee on Contributions, U.N. Doc. A/7210/Add.2, Nov. 
20, 1968, par. 6, footnotes omitted. 

16 Ibid., par. 9. 

17 Letter dated November 20, 19€8, from the Secretary General addressed to the 
President of the General Assembly, U.N. Doc. A/7238/Add.1. 
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again in arrears.!8 The President pro tempore, Mr. Fuentes Mohr of 
Gvatemala, followed Article 19 and did not call the name of Haiti in the 
roll-call vote for the election of the President for the 24th Session.?? There 
was no protest made and, although the Government of Haiti submitted a 
letzer arguably setting forth facts of relevance to the application of the 
second sentence of Article 19, no request for exculpation was made.” 
The following day, the Secretary General informed the President that 
“Haiti has paid the amount necessary to reduce the arrears of its contri- 
bution to the United Nations regular budget below the limit specified in 
Article 19 of the Charter.” ?? 

In light of the above practice, it can be concluded that when the arrear- 
ages are on the regular budget of the United Nations, Article 19 requires 
that any Member whose arrears equal or exceed “the amount of contri- 
brtions due from it for the preceding two full years” not be permitted to 
vote in the Plenary of the General Assembly or in a main committee of 
ths General Assembly.” 

While this state of affairs does not appear to solve the peacekeeping 
firancing problems of the United Nations, it does go a long way toward 
insuring the continued fiscal viability of the United Nations and as such 
is a good position from which to approach the twenty-fifth anniversary. 


RoBERT ROSENSTOCK * 


Tue UNITED STATES INSTITUTE or Human Ricurs 


When René Cassin received the 1968 Nobel Peace Prize for his work 
in human rights, he contributed the larger part of the sum awarded him 
fer the formation of the International Institute of Human Rights. The 
Irstitute was officially launched in December, 1969, and is established in 
Strasbourg, France. In January it was honored by the Consultative Assem- 
b-y of the Council of Europe, which expressed the belief that 


18 Letter dated September 16, 1969, from the Secretary General to the President 
of the General Assembly, U.N. Doc. A/1672. 

19 Mr, Fuentes Mohr presided in place of Mr. Emilio Arenales, the President of the 
25rd Session, who had died earlier in the year. Rules of Procedure of the General 
Assembly, Rule 30. 

20 The record of the 1753rd meeting indicates that only 125 ballot papers were 
d-stributed. There are 126 Members of the United Nations. U.N. Doc. A/PV.1753. 
Furthermore, as in the case of the other meetings, the tapes indicate the name of Haiti 
was not called. l 

21 Letter dated September 15, 1969, addressed to the President of the General 
Assembly by the Permanent Representative of Haiti to the United Nations, U.N. Doc. 
A/7671. 

22 Letter dated September 17 from the Secretary General to the President of the 
General Assembly, U.N. Doc. A/7672/Add. 1. 

23 Although the logic of the situation would seem to imply the extension of this 
rale to all committees and subcommittees, there is no precedent, as neither Haiti nor 
the Dominican Republic were on any subcommittees at which votes were taken dur- 
ing the period in question. 

* The views set forth herein are those of the writer and do not necessarily reflect 
those of the Department of State. 
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this Institute, which will be independent of states and international 
organizations, and whose sphere of interest will extend beyond the 
geographical limits of Europe, will be in a position to make an im- 
portant contribution to the further real:zation of human rights and 
fundamental freedoms throughout the world. . 


President Cassin and others then suggested the formation of national 
groups with similar objectives, and came to the United States to urge espe- 
cially the formation of such an institute here. This has been done. (The 
United States Institute of Human Rights has been incorporated in the 
State of New York, and its address is 200 Park Avenue, New York, N. Y. 
10017. ) 

The principal purpose of the Institute is education, and its first com- 
munication has been to the universities. Its officers believe that human 
rights and international efforts to promote them have not found their 
due place in the study of international politics and international law. 
There is inexplicable neglect, for one example, of the evergrowing “Hu- 
man Rights Law” that is being created in United Nations and other in- 
ternational bodies. We regret also the failure to relate international hu- 
man rights to the study of human (civil) rights in the United States. 

The initial program of the Institute is: (a) to encourage the teaching 
of human rights in educational institutions within the United States, by 
various methods including the exchange of teaching material and personnel; 
(b) to promote the study of human rights aspects of “problem areas,” such 
as Viet-Nam, the Middle East, Nigeria-Biafra; (c) to make more readily 
available to students and scholars documents of the United Nations and 
other international organizations relating to human rights. 

The plans of the Institute are now being formed. Its officers are con- 
sidering how best to improve access to the growing literature, and to the 
torrent of U.N. documents dealing with human rights; to initiate discus- 
sion of curriculum and pedagogy; to encourage new courses and seminars 
and the addition of human rights materials to existing courses, both in 
international law and politics and in constitutional and civil rights law; 
to promote casebooks (like one now in preparation by Professors Sohn and 
Buergenthal) and other special teaching materials; to co-operate with bar 
associations, learned societies, and action groups dedicated to international 
‘or domestic human rights. There are plans for conferences, seminars, 
newsletters, bibliographical reports and other usual and less usual devices, 
A bibliography for the use of teachers and scholars is in preparation and 
the possibility of publishing a U. S. Yearbook on Human Rights is being 
actively explored. 

Louis HENKIN 


COMMONWEALTH TREATY RESEARCH PROGRAM 


Access to an extensive collection of information concerning Common- 
wealth treaties, compiled at Quzen’s University in Canada, now is being 
provided to representatives of newer Commonwealth states through a 
program sponsored by the Commonwealth Secretariat and funded by the 
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Canadian Government. Eighteen Commonwealth countries already have 
agreed to participate in the program and representatives of 13 of these 
ccuntries have participated in studies at Queen’s University and in the 
Treaty Section of the Canadian External Affairs Department. 

At Queen’s University, the Commonwealth representatives are able to 
use records concerning more than 18,000 agreements which have applied 
to Great Britain, to her colonies, or to other Commonwealth countries. 
Available information includes a list of each agreement’s date of entry 
into force, territorial application, effect upon earlier agreements and modi- 
fication or termination by later agreement or otherwise. Although full 
texts are not available for all agreements, the records indicate the loca- 
tion and languages of published texts of the treaties in over 1,200 pub- 
lished collections of treaties. Photocopies or microfilms of a number of 
archival collections also are available. - 

Since 1961, when the Queen’s project began, the research staff has grown 
from a director and one research assistant to the director, eight full-time 
research assistants and translators, 10 part-time assistants and translators, 
a secretary and four computer terminal operators. Because of the com- 
plexity of the project’s records, the project is using the university’s IBM 
360/50 computer both for editing the records and for retrieving informa- 
tion from them. These uses of the computer have proven so valuable that 
am even larger research project has grown up since 1968 as an offshoot of 
tke treaty work. The larger project, also under the same director, is en- 
gaged in developing a full-text information retrieval system for the com- 
p-ete law of Canada. Because this larger project includes four information 
retrieval specialists supported by a group of programmers, the Treaty 

~oject is able to share the use of very advanced text-editing and informa- 
tion retrieval computer programs developed by the domestic law project. 
These programs, which are still at an experimental stage, already permit 
retrieval of full-text documents from a data base of over six million words, 
and the display of the documents on a cathode ray tube terminal located 
m.any miles from the computer. Typical response time for test searches 
has been less than one second. 

About half of the records of Commonwealth treaties have been con- 
verted into machine-readable form, and conversion of the remainder is in 
progress. The project has also converted the full texts of a number of 
treaties affecting Canada. 

The program for the newer Commonwealth countries includes seminars 
concerning treaty and state succession problems with members of the 
Cueen’s Law Faculty and Dr. Jaroslav Zourek of Charles University, 
Frague, who is a visiting professor at Queen’s. An opportunity is also 
provided to observe techniques of maintaining the treaty register in the 
Ganadian Department of External Affairs. 

In addition to support from the Canadian International Development 
Agency, the Queen’s University research has also been assisted by the 
Canada Council, the Canadian Institute for International Affairs and IBM 
Canada Ltd. The project has also relied very heavily on the inter-library 
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loan services among libraries in North America and Europe to obtain treaty 
collections not available at Quesn’s. 

Information about the program may be obtained from the Canadian 
International Development Agency, Ottawa 4, Canada, or from The Di- 
rector, Treaty Project, Queean’s University, Kiagston, Ontario, Canada. 


HucyH LAWFORD * 


SYMPO3IUM ON CAMBODIA 


As announced in the Societys Newsletter for June, 1970, a forum was 
held at the Cosmos Club on the evening of June 16, under the sponsorship 
of the Society, on the subject of “The Cambodian Incursion and Interna- 
tional Law: International and Domestic Legal Issues.” Dean Rusk, former 
Secretary of State and former Honorary President of the Society, presided 
over a panel composed of William H. Rehnquist, Assistant Attorney Gen- 
eral of the United States, Office of Legal Counsel, William D. Rogers of 
the District of Columbia Bar, John Norton Moore of the University of 
Virginia Law School, and Rickard A. Falk of Princeton University. The 
views presented by the penelists on various aspects of the subject were 
then discussed by a group of commentators composed of George Aldrich, 
Deputy Legal Adviser of the Department ot State, Robert Bork of Yale 
Law School, Wolfgang Friedmann of Colunabia Law School, William T. 
Coleman of the Philadelphia Bar, and John Lawrence Hargrove, Director 
of Studies of the Society. 

The January, 1971, issue of the JournaL will contain three articles based 
on the papers delivered, with th2 exception of that by Mr. Rehnquist, which 
is being published elsewhere. The articles will be accompanied by several 
comments prepared by the perticipants in the panel. The symposium 
should make a valuable contribution to the exposition of the principles 
involved in the Indochinese war. 

ELEANOR H. Finca 


PROCEEDINGS OF TEE ANNUAL MEETING FOR 1970 


Pursuant to the decision of the Executive Council of the Society at its 
meeting last April, the report of the annual meeting for 1970 appears this 
year as Volume 64, No. 4, of the Jounnat and is dated September, 1970. 
Apart from some modification in the style of -he cover and in the arrange- 
ment of the front matter, which has been transferred to the Appendix, the 
Proceedings are unchanged in format. The volume will continue to be 
separately paged and indexed so that it can be bound separately from the 
rest of the Journat. The present issue of tke Journau therefore is num- 
bered 5 and is paged consecutively with the previous Numbers 1, 2 and 
3 for January, April and July, 1970. 


* Professor of Law and Director, Treaty and QUIC/LAW Projects, Queen’s Uni- 
versity, Canada. 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


The material for this section is compiled by Steven C. Nelson, attorney- 
adviser in the Office of the Legal Adviser, Department of State. 


6 
LAW OF THE SEA 


statement on Proposed Canadian Lezislation 


The following statement was released by the Department of State on 
Arril 15, 1970: 


ast week the Canadian Government introduced in the House of Com- 
mons two bills dealing with pollution in the Arctic, fisheries, and the limits 
of the territorial sea. The enactment and implementation of these mea- 
sures would affect the exercise by the United States and other countries 
of the right to freedom of the seas in large areas of the high seas and 
would adversely affect our efforts to reach international agreement on the 
us2 of the seas. 

The bills seek to establish pollution zones in Arctic waters up to 100 
miles from every point of Canadian coastal territory above the 60th parallel. 
Within these zones, Canada would assert the right to control all shipping, 
to prescribe standards of vessel construction, navigation, and operation, 
and to prohibit, if Canada deemed it necessary, the free passage of vessels 
in those waters. Additionally, the legislation seeks to authorize the estab- 
lishment of exclusive Canadian fisheries in areas of the high seas beyond 
12 miles, such as the Gulf of St. Lawrence and the Bay of Fundy, and of 
a 12-mile territorial sea off Canada’s coasts. 

International law provides no basis for these proposed unilateral exten- 
sions of jurisdiction on the high seas, and the United States can neither 
accept nor acquiesce in the assertion of such jurisdiction. 

We are concerned that this action by Canada, if not opposed by us, 
would be taken as precedent in other parts of the world for other unilateral 
incringements of the freedom of the seas. If Canada had the right to 
claim and exercise exclusive pollution and resources jurisdiction on the 
hizh seas, other countries could assert the right to exercise jurisdiction for 
other purposes, some reasonable and some not, but all equally invalid ac- 
ccrding to international law. Merchant shipping would be severely re- 
stricted, and naval mobility would be seriously jeopardized. The potential 
for serious international dispute and conflict is obvious. 

The United States has long sought international solutions rather than 
nétional approaches to problems involving the high seas. We are work- 


2 Bills C-202 and C-203, 9 Int. Legal Materials 543 and 553 (1970). Final passage 
was completed on June 26, 1970. 
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ing for appropriate action within the United Nations framework looking 
toward the conclusion of a new international treaty dealing with the limit 
of the territorial sea, guaranteeing freedom of transit through and over in- 
ternational straits, and defining preferential fishing rights for coastal states . 
on the high seas. 

We are also seeking new international means for controlling pollution 
on the high seas. Last fall 47 countries, including the United States and 
Canada, participated in the preparation of two international conventions 
establishing the right of a coastal state to take certain limited antipollution 
measures against vessels on the high seas and also imposing strict liability 
upon the owners of vessels responsible for pollction.? 

These conventions, which the United States has recently signed, were 
concluded under U.N. auspices at Brussels. Other international approaches 
to control of pollution are underway at NATO and the U.N. Moreover, 
the United States is acutely aware of the peculiar ecological nature of the 
Arctic region and the potential dangers of oil pollution in that area. The 
Arctic is a region important to all nations in its unique environment and 
its increasing significance as a world trade route and as a source of natural 
resources. We believe the Arctic beyond national jurisdiction should be 
subject to internationally agreed rules protecting its assets, both living and 
nonliving, and have noted with pleasure the Canadian Prime Minister’s 
public statement that Canada would be prepared to enter into multilateral 
efforts to develop agreed rules of environmental protection.? To this end, 
we intend shortly to ask other interested states to join in an international 
conference designed to establish rules for the Arctic beyond national juris- 
diction by international agreement. We would be pleased if Canada were 
to join us in organizing such a conference. 

We regret that the Canadian Government, while not excluding these co- 
operative international approaches to our mutual problems involving the 
oceans, now proposes to take unilateral actior to assert its own jurisdic- 
tion and establish its own rules pending the conclusion of international 
agreements satisfactory to it. For the reasons mdicated earlier, the United 
States cannot accept these unilateral jurisdictional assertions, and we have 
urged the Canadian Government to defer making them effective while 
cooperating in efforts promptly to reach internationally agreed solutions. 

If, however, the Canadian Government is unwilling to await international 
agreement, we have urged that in the interest of avoiding a continuing 
dispute and undermining our efforts to achieve international agreement we. 
submit our differences regarding pollution and exclusive fisheries jurisdic- 
tion beyond 12 miles to the International Court of Justice, the forum where 
disputes of this nature should rightfully be se-tled. Canada’s action last 
week excluded such disputes from its acceptance of the International 


2 International Convention relating to Intervention >n the High Seas in Cases of 
Oil Pollution Casualties, and International Convention >n Civil Liability for Oil Pollu- 
tion Damage, signed at Brussels, Nov. 29, 1969, 64 A.J...L. 471 and 481 (1970). 

39 Int. Legal Materials 600, 601 (1970). 


980 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 64 


Court’s compulsory jurisdiction. However, such action only prevents 
Canada from being forced into the Court. It does not preclude Canada 
from voluntarily joining with us in submitting these disputes to the Court 
o? an appropriate chamber of the Court. 

With respect to the 12-mile limit on the territorial sea, we have publicly 
indicated our willingness to accept such limit, but only as part of an agreed 
international treaty also providing for freedom of passage through and 
over international straits.® 

The history of U. S—Canadian relations is unique in world affairs for 
its closeness and cooperation. We are confident that, in this spirit, our 
tvo countries will continue to resolve our differences amicably and with 
mutual understanding. 


(Dept. of State Press Release No. 121, April 15, 1970; 62 Dept. of State 
Bulletin 610 (1970). ) 


Utilization of Resources of the Seabed 


On May 23, 1970, the White House released the following statement by 
the President on U. S. policy concerning the use of the oceans: 

The nations of the world are now facing decisions of momentous im- 
portance to man’s use of the oceans for decades ahead. At issue is whether 
the oceans will be used rationally and equitably and for the benefit of man- 
Lind or whether they will become an arena of unrestrained exploitation 
end conflicting jurisdictional claims in which even the most advantaged 
states will be losers. 

The issue arises now-——and with urgency—because nations have grown 
increasingly conscious of the wealth to be exploited from the seabeds and 
throughout the waters above, and because they are also becoming appre- 
hensive about ecological hazards of unregulated use of the oceans and 
seabeds. The stark fact is that the law of the sea is inadequate to meet 
the needs of modern technology and the concerns of the international com- 
munity. If it is not modernized mutltilaterally, unilateral action and inter- 
national conflict are inevitable. 

This is the time, then for all nations to set about resolving the basic issues 
of the future regime for the oceans—and to resolve it in a way that re- 
Jounds to the general benefit in the era of intensive exploitation that lies 
ahead. The United States as a major maritime power and a leader in 
>cean technology to unlock the riches of the ocean has a special respon- 
sibility to move this effort forward. 

Therefore, I am today proposing that all nations adopt as soon as possi- 
ble a treaty under which they would renounce all national claims over 
the natural resources of the seabed beyond the point where the high seas 
reach a depth of 200 meters (218.8 yards) and would agree to regard 
these resources as the common heritage of mankind. 

4 Letter from the Permanent Representative cf Canada to the Secretary General of 
the United Nations, April 7, 1970, 9 Int. Legal Materials 598 ( 1970}. 

5See John R. Stevenson, “International Law and the Oceans,” 62 Dept. of State 
Bulletin 339 (1970). 
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The treaty should establish ar: international regime for the exploitation 
of seabed resources beyond this limit. The regime should provide for 
the collection of substantial mineral royalties to be used for international 
community purposes, particularly economic assistance to developing coun- 
tries. It should also establish general rules to prevent unreasonable inter- 
ference with other uses of the ocean, to protect the ocean from pollution, 
to assure the integrity of the investment necessary for such exploitation, 
and to provide for peaceful and compulsory settlement of disputes. 

I propose two types of machinery for authorizing exploitation of seabed 
resources beyond a depth of 200 meters. 

First, I propose that coastal nations act as trustees for the international 
community in an international trusteeship zone comprised of the conti- 
nental margins beyond a depth of 200 meters off their coasts. In return, 
each coastal state would receive a share of the international revenues from 
the zone in which it acts as trustee and coulc impose additional taxes if 
these were deemed desirable. 

As a second step, agreed international machinery would authorize and 
regulate exploration and use of seabed resources beyond the continental 
margins. 

The United States will introduce specific proposals at the next meeting 
of the United Nations Seabeds Cammittee to cazry out these objectives. 

Although I hope agreement on such steps can be reached quickly, the 
negotiation of such a complex treaty may take some time. I do not, how- 
ever, believe it is either necessary or desirable to try to halt exploration 
and exploitation of the seabeds keyond a depta of 200 meters during the 
negotiating process. 

Accordingly, I call on other nations to join the United States in an in- 
terim policy. I suggest that all permits for exploration and exploitation of 
the seabeds beyond 200 meters be issued subject to the international regime 
to be agreed upon. The regime should accordingly include due protection 
for the integrity of investments made in the interim period. A substantial 
portion of the revenues derived by a state from exploitation beyond 200 
meters during this interim period should be turned over to an appropriate 
international development agency for assistance to developing countries. 
I would plan to seek appropriate Congressional action to make such funds 
available as soon as a sufficient number of other states also indicate their 
willingness to join this interim policy. 

I will propose necessary changes in the domestic import and tax laws 
and regulations of the United States to assure that our own laws and regu- 
lations do not discriminate against U. S. nationals operating in the trustee- 
ship zone off our coast or under the authority of -he international machinery 
to be established. 

It is equally important to assure unfettered end harmonious use of the 
oceans as an avenue of commerce and transportation, and as a source of 
food. For this reason the United States is currently engaged with other 
states in an effort to obtain a new law of the sea treaty. This treaty would 
establish a 12-mile limit for territorial seas and provide for free transit 
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tarough international straits. It would also accommodate the problems of 
ceveloping countries and other nations regarding the conservation and use 
cf the living resources of the high seas. 

I believe that these proposals are essential to the interests of all nations, 
rich and poor, coastal and landlocked, regardless of their political sys- 
tems. If they result in international agreements, we can save over two- 
thirds of the earth’s surface from national conflict and rivalry, protect it 
from pollution, and put it to use for the benefit of all. This would be a 
fitting achievement for this 25th anniversary year of the United Nations. 


( White House Press Release, May 23, 1970, 62 Dept. of State Bulletin 737 
(1970).) 2 


MILITARY OPERATIONS IN CAMBODIA 
Letter to the Security Council 


The United States Permanent Representative to the United Nations trans- 
mitted to the President of the Security Council a letter, dated May 5, 1970, 
concerning measures being taken in Cambodia by the armed forces of the 
rit States and the Republic of Vietnam. The text of that letter was 
as follows: 


I have the honor to refer to the letters of February 7 and 27, 1965, from 
-zhe Permanent Representative of the United States of America to the 
President of the Security Council concerning the aggression against the 
Republic of Viet-Nam and to inform you of the following acts of armed 
aggression by forces of North Viet-Nam based in Cambodia which have 
-equired appropriate measures of collective self-defense by the armed forces 
of the Republic of Viet-Nam and the United States of America. 

For five years North Viet-Nam has maintained base areas in Cambodia 
against the expressed wishes of the Cambodian Government. These bases 
have been used in violation of Cambodian neutrality as supply points and 
base areas for military operations agains: the Republic of Viet-Nam. In 
recent weeks North Vietnamese forces have rapidly expanded the perim- 
eters of these base areas and expelled the remaining Cambodian Govern- 
ment presence from the areas. The North Vietnamese forces have moved 
quickly to link the bases along the border with South Viet-Nam into one 
continuous chain as well as to push the bases deeper into Cambodia. 
Concurrently, North Viet-Nam has stepped up guerrilla actions into South 
Viet-Nam and is concentrating its main forces in these base areas in 
preparation for further massive attacks into South Viet-Nam. 

These military actions against the Republic of Viet-Nam and its armed 
forces and the armed forces of the United States require appropriate de- 
fensive measures. In his address to the American people on April 30, 
President Nixon stated: 


1 The statement was transmitted by the Representative of the United States to the 
Chairman of the Committee on the Peaceful Uses of the Sea-Bed and the Ocean Floor 
beyond the Limits of National Jurisdiction on May 25, 1970, and circulated as U.N. 
Doc. A/AC.1388/22 (1970). 
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... if this enemy effort succeeds, Cambodia would become a vast 
enemy staging area and a springboard for attacks on South Viet-Nam 
along 600 miles of frontier: a refuge wkere enemy troops could re- 
turn from combat without fear of retaliaticn. 

North Vietnamese men and supplies could then be poured into 
that country, jeopardizing not only the lives of our men but the people 
of South Viet-Nam as well. 


The measures of collective self-defense being taken by U. S. and 
South Vietnamese forces are restricted in extent, purpose and time. They 
are confined to the border areas over which the Cambodian Government 
has ceased to exercise any effective control anc which has been completely 
occupied by North Vietnamese and Viet Cong forces. Their purpose is 
to destroy the stocks and communications equipment that are being used 
in aggression against the Republic of Viet-Nam. When that purpose is 
accomplished, our forces and those of the Republic of Viet-Nam will 
promptly withdraw. These measures are limited and proportionate to 
the aggressive military operations of the North Vietnamese forces and the 
threat they pose. | 

The United States wishes to reiterate its continued respect for the sov- 
ereignty, independence, neutrality and territorial integrity of Cambodia. 
Our purpose in taking these defensive measures was stated by President 
Nixon, in his address of April 30, as follows: 


We take this action not fcr the purpose of expanding the war into 
Cambodia but for the purpose of ending the war in Viet-Nam and 
winning the just peace we all desire. 

We have made and will continue to make every possible effort to 
end this war through negotiation at the conference table rather than 
through more fighting in the battlefield. 


I would request that my letter be circulated to the members of the Se- 
curity Council. 


(U.N. Doc. $/9781, May 5, 1970; 62 Dept. of State Bulletin 652 (1970).) 


Statement of The Legal Adviser 


On May 28, 1970, John R. Stevenson, the Legal Adviser of the Depart- 
ment of State, made the following statement concerning the issues of inter- 
national law involved in the military operations in Cambodia. The state- 
ment was presented before the Hammarskjöld Forum of the Association 
of the Bar of the City of New York: 


I welcome the opportunity to present the Acministration’s views on the 
questions of international law arising out of the current South Vietnamese 
and United States operations in Cambodia.* 


1 The views of the Administration on the military and political issues have been 
expressed clearly by the President and other officials. See, in particular, President 
Nixon’s address of April 30, 1970, reprinted in State Dept. Bulletin of May 18, and 
his press conference of May 8, reprinted in the New York Times on May 9. See also, 
Deputy Secretary of Defense Packerd’s address of May 15, 1970 in Fort Worth, Texas. 
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I do not intend to review in any detail the legal justification of earlier 
actions by the United States in Viet-Nam. In 1966 the previous Adminis- 
tretion set forth at some length the legal justifications for our involvement 
ix. South Viet-Nam and our bombing of North Viet-Nam.? In general, 
reliance was placed squarely upon the inherent right of individual and 

“ collective self-defense, recognized by Article 51 of the U.N. Charter. This 
legal case involved the showing that North Viet-Nam had raised the level ` 
oZ its subversion and infiltration into South Viet-Nam to that of an “armed 
actack” in late 1964 when it first sent regular units of its armed forces into 
Ssuth Viet-Nam. The build-up of American forces in South Viet-Nam 
aad the bombing of North Viet-Nam were justified as appropriate measures 

of collective self-defense against that armed attack.’ 

The legal case presented by the previous Administration was vigorously 
azacked and defended by various scholars of the international legal com- 
munity.* Many of the differences -ested on disputed questions of fact 
vaich could not be proved conclusively. This Administration, ] however, 
les no desire to reargue those issues or the legality of those actions which 
ae now history. In January 1969, President Nixon inherited a situation 
3 which one-half million American troops were engaged in ı combat in 

uth Viet-Nam, helping the Republic o of Viet-Nam t to defend Itself against 
a “continuing armed attack by North Viet-Nam. Our efforts have been 
to extricate ourselves from this situction by negotiated settlement if pos- 
sible, or, if a settlement providing the South Vietnamese people the right 

& self-determination cannot be negotiated, then through the process of 
Vietnamization.® The current actions in Cambodia should be viewed as 
part of the President’s effort to withdraw United States forces from combat 
i2 Southeast Asia.’ 





2 Meeker, “The Legality of United States Participation in the Defense of Viet-Nam,” 
March 4, 1966, submitted to the Senate Committee on Foreign Relations on March 8, 
end published in the State Department Bulletin of March 28, 1966. [Reprinted in 
60 A.J.LL 565 (1966).] 

8 They were also justified on that basis in U. S. reports to the United Nations, pur- 
scant to Article 51. See the texts of the letters from Ambassador Stevenson to the 
Security Council, dated February 7 and February 27, 1965, reprinted in the De- 
partment of State Bulletin, Feb. 22, 1965, p. 240. and March 22, 1965, p. 419. 

4See the collection, in two volumes, The Viet-Nam War and International Law, 
edited by Richard A. Falk, and published in 1968 and 1969 by the American Society 
af International Law. 

5’ The President reviewed our efforts at negotiation and the progress of Vietnamiza- 
tion in his statement of April 20, 1970, published in State Dept. Bulletin, May 11, 
"970 and stated: “. . . our overriding objective is a political solution that reflects the 
"ill of the South Vietnamese people and allows them to determine their future with- 
at outside interference.” 

8 In his address of April 30, announcing the use of force in Cambodia, President 
‘Nixon said: “We take this action not for the purpose of expanding the war into 
‘Cambodia but for the purpose of ending the war in Viet-Nam, and winning the just 
-sace we all desire. We have made and will continue to make every possible effort 
-0 end this war through negotiation at the Conference table rather than through more 
fizhting on the battlefield.” 
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I appreciate this opportunity to discuss the questions of international 
law arising out of our actions in Cambodia. It is important for the Gov- 
ernment of the United States to explain the legal basis for its actions, not 
merely to pay proper respect to the law, but also because the precedent 
created by the use of armed ferces in Cambodia by the United States 
can be affected significantly by our legal raticnale. I am sure you recall 
the choice that was made during the Cuban missile crisis in 1962 to base 
our “quarantine” of Cuba not on self-defense, since no “armed attack” had 
occurred, but on the special powers of the Organization of American States 
as a regional organization under Chapter 8 of the U.N. Charter.” Within 
a narrower scope the arguments we make can affect the applicability of 
the Cambodian precedent to other situations in the future. I believe the 
United States has a strong interest in develcping rules of international 
law that limit claimed rights to use armed force and encourage the peace- 
ful resolution of disputes. 

One way to have limited the effects of the Cambodian action would 
have been to obtain the advance, express request c of the Government of 
Cambodia for our military actions on Cambodian territory. This might 
well have been possible.’ However, T, had we dcne so, we would have com- 
pr omised the neutrality of the Cambodian Government and_ moved . much 
closer to a situation in which the United States was committing its ng its armed 
forces to help Cambodia defend self against the North Vietnamese attack. 
We did not wish to see Cambodia become a co-belligerent along with South 
Viet-Nam and the United States. We are convinced that the interests of 
the United States, the Republic of Viet-Nam, and Cambodia, and indeed 
the interests of all Asian countries, will best be served by the maintenance 
of Cambodian neutrality, even though that neutrality may be only partially 
respected by North Viet-Nam. 











? See Chayes, “Law and the Quarantine of Cuba,” 41 Foreign Affairs (1963) 550. 

®On May 1 a Cambodian spokesmen said that “the Cambodian Government as a 
neutral government cannot approve foreign intervention.” However, on May 5, Lon 
Nol issued the following statement: “Ih his message to the American people of April 
30, 1970, President Nixon made known the important measures which he had taken 
to counter the military aggression of Nerth Vietnam in Laos, Cambodia and South 
Vietnam. One of these measures concerns the aid of -he U. S. in the defense of the 
neutrality of Cambodia ‘violated by the North Vietnamese. 

“The Government of Salvation notes with satisfaction the President of the United 
States took into consideration in ais decision, the legizimate expressions of the Cam- 
bodian people who only desire to live in peace witkin their territory, independent, 
and in strict neutrality. For this reason, the Government of Cambodia (GOC) wishes 
to announce that it-appreciates the views of President Nixon in his message of April 
30 and expresses to him its gratitude. 

“It is time now that the other friendly nations understand the extremely serious 
situation in which Cambodia finds itsel= and come to the assistance of the Cambodian 
people who are victims of armed agg-ession. ‘The Government of Salvation renews 
on this occasion its appeal for assistance made April 14, noting that it will accept from 
friendly countries all unconditional and diplomatic, milZary and economic assistance.” 

Later statements have indicated even more clearly the Cambodian Government’s 
approval of our actions. 
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As the President has made clear, the purpose of our armed forces in 
Cambodia is not to help defend the Government of Cambodia, but rather 
tc help defend South Viet-Nam and United States troops in South Viet-Nam 
f-om the continuing North Vietnamese armed attack.® This limited pur- 
pose is consistent with the Nixon Doctrine, first set forth by the President 

ie Guam on July 25, 1969,'° that the nations of the region have the primary 
r2sponsibility of providing the manpcwer for their defense. 

The North Vietnamese have continued to press their attack against South 
Viet-Nam since 1964 and have mads increasing use of Cambodian terri- 
tory in the furtherance of that attack. They have used Cambodia as a 
sanctuary for moving and storing supplies, for training, regroupment and 
rest of their troops and as a center of their command and communications 
retwork. I assume that these facts are generally accepted, but it might 
be useful to give a few examples. 

In the past five years, 150,000 enemy troops have been infiltrated into 
South Viet-Nam through Cambodia. In 1669 alone, 60,000 of their military 
forces moved in from Cambodia. The trails inside Cambodia are used 
not only for the infiltration of troops but also for the movement of supplies. 
a significant quantity of the military supplies that support these forces 
came through Cambodian ports. 

Since 1968 the enemy has been moving supplies through southern Cam- 
bodia to its forces in the Mekong Delta. Further, in the spring and sum- 
mer of 1969, three to four regiments of regular North Vietnamese troops 
used Cambodian territory to infiltrate into the Mekong Delta. Up to that 
time, there had been no regular North Vietnamese combat units operating 
im this area, 

As many as 40,000 North Vietnamese and Viet Cong troops were oper- 
ating out of the Cambodian base areas against South Viet-Nam prior to 
April 30. As the war in South Viet-Nam intensified, Viet Cong and North 
‘Vietnamese troops have resorted mcre frequently to these sanctuaries and 
to attacking from them to avoid detection by or combat with United States 
and South Vietnamese forces. 

During 1968 and 1969 the Cambodian bases adjacent to the South 
Vietnamese provinces of Tay Ninh, Pleilku, and Kontum have served as 
staging areas for regimental-size Communist forces for at least three series 
of major engagements—the 1968 Tet offensive, the May 1968 offensive 
and the post-Tet 1969 offensive. 

Many of these North Vietnamese actions violate Cambodian neutrality. 


9 This is to be distinguished from the furnishing of weapons and ammunition to 
Cambodia pursuant to the Foreign Assistance Act, 75 Stat. 424, 22 U.S.C. §2161-2410, 
which is done to improve the ability of Cambodia to defend itself, 

10 The President’s statements were not for direct quotation, but the New York Times 
of July 26, 1969 contains a fair summary of his remarks. The President later clarified 
the Doctrine in his address to the natior. on Viet-Nam of November 3, 1969 and in 
his Report to the Congress dated February 18, 1970 on U. S. Foreign Policy for the 
1970's. 
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Flowing from the Fifth Hague Convention of 1907 | are the generally ac- 
cepted principles that a neutral may not allow belligerents to move troops 
or supplies across its territory, to maintain military installations on its 
territory, or to regroup forces on its territory. A neutral is obligated to 
take positive action to prevent such abuse of its neutrality either by at- 
tempting to expel the belligerent forces or to intern them. 


Both the previous Cambodian Government under Prince Sihanouk and 
the present Government headed by Lon Nol aave made efforts to limit, 
if not prevent, these violations of Cambodia’s rights as a neutral. While 
the Sihanouk Government did not, in our judgment, do all that, under in- 
ternational law, it should have done, it unquestionably made some efforts. 
As a legal matter it is clear that a neutral must take active measures com- 
mensurate with its power to vrotect its territory from abuse by a belliger- 
ent. It is likewise clear that a neutral’s “duty of prevention is not absolute, 
but according to his power.” 1? In any event, however, the control and 
restraint exercised by the previous Cambodian Government was progres- 
sively erroded by constant North Vietnamese pressure. Prior to the ouster 
of Prince Sihanouk, regular supply of arms and munitions through the Port 
of Sihanoukville had become an established fact. 


After the change of government on -March 18, in which the United 
States was not involved in any respect, Cambodian police and other officials 
were driven out of many localities in the border area. When it became 
apparent to North Viet-Nam that the new Cambodian Government was 
not willing to permit the sam2 wide scope of unneutral use of its territory 
by North Vietnamese forces as the previous government, the decision was 
evidently taken to expel all Cambodian Gove-nment presence from the 
border areas and move militarily against the Cambodian army, with a 
view to linking up all the sanctuaries and the Fort of Sihanoukville. This 
would have produced a unified and protected sanctuary from the Gulf 
of Siam along the entire border of South Viet-Nam to Laos, with virtually 
unrestricted movement and unlimited supply access. The threat posed by 
such a situation of renewed and increased attacks against United States 
and Vietnamese troops in South Viet-Nam is obvious. We also knew that 
enemy forces were instructed to emphasize attacks on U. S. forces and 
increase U. S. casualties. 


That is the rapidly developing situation the Fresident faced at the time 
of his April 30 decision to make limited militar incursions into the sanc- 
tuaries in Cambodia, which had been militarily occupied by North Viet- 
Nam. It was impossible for the Cambodian Government to take action 
itself to prevent these violations of its neutral rights. Its efforts to do so 


12 I Bevans, Treaties and Other International Agreements of the United States of 
America (1968) 654, 

12 As the Harvard Research in International Law poin-ed out in its 1939 Draft Con- 
vention on Rights and Duties of Neutre] States in Naval and Aerial War, “A neutral 
State is not an insurer of the fulfillmen: of its neutral duties. It is obligated merely 
to ‘use the means at its disposal” ta secvre the fulfillmert of its duties.” 33 American 
Journal of International Law (1939), Suppl., p. 247. 
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had led to the expulsion of its forces. In these circumstances, the question 
erises of what are the rights of those who suffer from these violations of 
Cambodian neutrality. 

It is the view of some scholars that when the traditional diplomatic 
remedy of a claim for compensatior. would not adequately compensate a 
belligerent injured by a neutral’s failure to prevent illegal use of its terri- 
tory by another belligerent, the injured belligerent has the right of self-help 
to prevent the hostile use of the neutral’s territory to its prejudice.4# Pro- 
fessor Castrén, the distinguished Finnish member of the International Law 
Commission has stated that “If, however, a neutral State has neither the 
desire nor the power to interfere and the situation is serious, other belliger- 
ents may resort to self-help.” 128 

The more conservative view is that a belligerent may take reasonable 
action against another belligerent viclating the neutral’s territory only when 
-equired to do so in self-defense.1* 

The United States Department of the Army Field Manual relating to 
the Law of Land Warfare states the following rule: “Should the neutral 
State be unable, or fail for any reason, to prevent violations of its neutrality 
by the troops of one belligerent entering or passing through its territory, 
the other belligerent may be justified in attacking the enemy forces on this 
territory.” 15 This rule can be traced to, among others, the decision of the 
Greco-German Mixed Arbitral Tribunal after the First World War which 
had to deal with the German bombardment of Salonika in Greece. Dur- 
ing the war the Allied forces had occupied Salonika despite Greece’s 
neutrality and the Germans responded with a bombardment. The Tri- 
bunal stated that Allied occupation constituted a violation of the neutrality 


13 According to Greenspan, The Modern Law of Land Warfare (1959) 538: “Should 
a violation of neutral territory occur through the complaisance of the neutral state, 
or because of its inability, through weakness or otherwise, to resist such violation, then 
a belligerent which is prejudiced by the violation is entitled to take measures to redress 
the situation, including, if necessary, attack on enemy forces in the neutral territory.” 

18a Castrén, The Present Law of War and Neutrality (Helsinki, 1954) 442. See 
also II Guggenheim, Traité de Droit International Public (Geneva, 1954) p. 346. 

14 JI Oppenheim, International Law (7th ed. 1952) 698. This is true whether or 
not the neutral has met its obligations to use the means at its disposal to oppose 
belligerent use of its territory. Stone, Legal Controls of International Conflict (1954) 
says (p. 401): “One clear principle is that, the right of self-preservation apart, an 
aggrieved State is clearly not entitled to violate the neutral’s territorial integrity, sim- 
ply because his enemy has done so. Diplomatic representations and claim are the 
proper course.” A Columbia Law Review Note concludes: “Military action within 
neutral territory may be justified as a measure of self-defense or as an appropriate 
response to the failure of a neutral state to prevent the use of its territory by belliger- 
ent forces... It is suggested . . . that international law should permit and encourage 
primary reliance on self-defense as a justification.” Note, “International Law and 
Military Operations against Insurgents on Neutral Territory,” 68 Col. L. Rev. 1127 
(1948). See also Corfu Channel Case, 1.C.J. Reports 1949, 34-35 and 77. 

15 PM 27-10 (July 1956) para. 520, p. 185. Similar provisions were contained in 
the U. S. Rules of Land Warfare of 1940 (par. 366) and in the British Manual of 
Military Law (par. 655). See Greenspan, The Modern Law of Land Warfare (1959) 
p. 538, n. 23. 
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of Greece, and that it was immaterial whether the Greek Government 
protested against that occupation or whether it expressly or tacitly con- 
sented to it. The Tribunal then concluded that “in either case the occupa- 
tion of Salonika was, as regards Germany, an illicit act which authorized 
her to take, even on Greek territory, any acts of war necessary for her 
defense.” +° 

When the British navy entered then neutral Norway’s territorial waters 
in 1940 to liberate British prisorers on the A'tmark, a German auxiliary 
vessel, a thorough analysis of that case by Prcfessor Waldock led him to 
the conclusion that in some circumstances a Lreach of neutrality by one 
belligerent threatens the security of the other belligerent in such a way 
that nothing but the immediate cessation of the breach will suffice. “Ac- 
cordingly”—-he continues—“where material pre‘udice to a belligerent’s in- 
terests will result from its contiruance, the principle of self-preservation 
would appear fully to justify intervention in nevtral waters.” +7 

As far back as the 18th century, Vattel had this to say: 


On the other hand, it is certain that, if my neighbour offers a retreat 
to my enemies, when they have been defeated and are too weak to 
escape me, and allows them time to recover and to watch for an op- 


portunity of making a fresh attack upon my territory .. . [this is] 
inconsistent with neutrality ... [Hie should .. . not allow them to 


lie in wait to make a fresh attack upon me, otherwise he warrants me 
in pursuing them into his territory. This is what happens when Nations 
are not in a position to make their territcry respected. It soon be- 
comes the seat of the war; armies march, camp, and fight in it, as in 
a country open to all comers. 


The United States itself has sometimes in the past found it necessary 
to take action on neutral territory in order to protect itself against hostile 
operations. Professor Hyde cites many such instances of which I would 
note General Jackson’s incursion into Spanish West Florida in 1818 in 
order to check attacks by Seminole Indians on United States positions in 
Georgia; the action taken against adventurers occupying Amelia Island 
in 1817, when Spain was unable to exercise ccntrol over it; and the ex- 
pedition against Francisco Villa in 1916, after his attacks on American 
territory which Mexico had been unable to preveat.1® | 

I have summarized these precedents and the views of scholars and 
governments principally to show general recognition of the need to provide 
a lawful and effective remedy to a belligerent harmed by its enemy’s viola- 
tions of a neutral’s rights. I would not sugges: that those incidents and 


16 Coenca Brothers v. The German State, 1927, translated in Briggs, The Law of 
Nations: Cases, Documents and Notes (1938) pp. 756-5. 

17 Waldock, “The Release of the Altmark’s Prisoners,” 24 British Year Book of In- 
ternational Law (1947) p. 216, at 235-36. See also Tucker, The Law of War and 
Neutrality at Sea (Naval War College, International Law Studies, Vol. XLX, 1955, 
p. 262). 

18 3 E. DeVattel, Le Droit des Gens (Fenwick transl., 1916) §133, at 277 (emphasis 
added). 

19 I Hyde, International Law (2d ed., 1945), pp. 240~<¢4. 
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scatements by themselves provide an adequate basis for analysis of the 
- Eresent state of the law. We all recognize that, whatever the merits of 
taese views prior’to 1945, the adoption of the United Nations Charter 
changed the situation by imposing new and important limitations on the 
tse of armed force.?° However, they are surely authority for the proposi- 
tion that, assuming the Charters s:andards are met, a belligerent may 
take action on a neutral’s territory to prevent violation by another belliger- 
ent of the neutral’s neutrality which zhe neutral cannot or will not prevent, 
providing such action is required in self-defense. 

In general, under the Charter the use of armed force is prohibited ex- 
cept as authorized by the United Nations or by a regional organization 
within the scope of its competence under Chapter 8 of the Charter, or, 
where the Security Council has not acted, in individual or collective self- 
defense against an armed attack. I: is this latter basis on which we rely 
for our actions against North Vietnamese armed forces and bases in 
‘Cambodia. 

Since 1965 we and the Renublic af Viet-Nam have been engaged in col- 
-ective measures of self-defense aga:nst an armed attack from North Viet- 
Nam. Increasingly since that time the territory of Cambodia has been 
used by North Viet-Nam as a base of military operations to carry out that 
attack, and it long ago reached a level that would have justified us in tak- 
ing appropriate measures of self-defense on the territory of Cambodia. 
However, except for scattered instances of returning fire across the border, 
we refrained until April from taking such action in Cambodia. The right 
was available to us, but we refrained from exercising it in the hope that 
Cambodia would be able to impose greater restraints on enemy use of its 
territory. However, in late April a new and more dangerous situation de- 
veloped. It became apparent that North Viet-Nam was proceeding rapidly 
to remove all remaining restraints on its use of Cambodian territory to con- 
tinue the armed attacks on South Viet-Nam and our armed forces there. 

Prior to undertaking military action the United States explored to the 
fullest other means of peaceful settlement. We awaited the outcome of 
the Cambodian Government’s efforts to negotiate with the North Viet- 
namese and the Viet Cong agreed limitations on the use by the latter of 
Cambodian territory—without success. We have continually tried in the 
Paris Talks to bring about serious negotiation of the issues involved in the 
war. Soundings in the Security Council indicated very little interest in 
taking up the North Vietnamese violations of Cambodian territorial in- 
tegrity and neutrality. We welcomed the French proposal looking to the 
possibility of an international conference although not publicly for fear of 
_ discouraging Hanoi’s participation. The Soviet Union, after initially indi- 
cating interest, backed away. We were particularly pleased with the call- 
ing of the Djakarta Conference of interested Asian states to deal with the 
Cambodian problem on a regional basis. The best long-run approach to 
East Asian security problems lies through cooperative actions such as this. 


20 In particular, Article 2, par. 4 of the Charter. 
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In the short run, however, they cannot be expected to provide an adequate 
defense to the North Vietnamese militarv threaż. 

The United States has imposed severe limizs on the activities of U. S. 
forces. They will remain in Cambodia only a limited time—not beyond 
July 1—in a limited area—not beyond 21 miles from the border—and with 
a limited purpose—to capture or destroy North Vietnamese. supplies, to 
destroy base installations, and to disrupt communications. To the maxi- 
mum extent possible, we have directed our Zorces at enemy base areas 
and have tried to avoid civilian population centers. We have limited 
our area of operations to that part of Cambodia from which Cambodian 
authority had been eliminated and which was occupied by the North 
Vietnamese. 

The Cambodian Granma and the Cambodian people are not the 
targets of our operations. During the period from 1967 to 1970 the Cam- 
bodian Government became increasingly outspoken in its opposition to the 
North Vietnamese occupation. In fact, Sihanouks purpose in going to the 
Soviet Union and China when he was deposed was to solicit their help in - 
persuading the North Vietnamese to get out of Cambodia. The Lon Nol 
Government has expressed its understanding of our actions.”* 

Our actions in Cambodia are appropriate m2asures of legitimate collec- 
tive self-defense, and we have so reported to the United Nations, as re- 
quired by Article 51 of the United Nations Chacter.”* | 


(62 Dept. of State Bulletin 765 (1970).) 
INTERNATIONAL COURT OF JUSTICE 


Secretary of State Rogers delivered an add-ess at the annual meeting 
of the American Society of International Law on April 25, 1970,? in the 
course of which he made the following observations about the International 
Court of Justice: 


= a 2 kod o 


In 1946 the United States accepted jurisdiction of the International Court 
only in cases which excluded matters of domestic jurisdiction “as deter- 
mined by the United States of America.” This gave the United States the 
right in each case to determine whether the Court had jurisdiction or not. 

It is not generally known, however, that since 1946 we have committed 
ourselves, without reservation, to the jurisdiction of the Court with respect 
to disputes arising under some 20 multilatere] treaties. These include, 
among others, the constitutions of a number of international organizations 
as well as the Japanese peace treaty. Similarly, we have committed our- 
selves to the Court’s jurisdiction over more than 20 bilateral agreements, 
principally commercial treaties. 

But this is far too few when you realize that we have become a party 
to 106 multilateral and 125 bilateral treaties sincs 1946. 

This administration is committed to strengthening the role of interna- 


21 See note 8 above. 22 §/9781 (May 5, 1970). 
1 Secretary of State Rogers’s address appears in 64 A,J.I.L. 285 (September, 1970). 
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tional adjudication in the settlement of international disputes. We are 
teking specific steps to carry out this policy. 

In the future the Department of State will examine every treaty we 
negotiate with a view to accepting, wherever appropriate, the jurisdiction 
oz the International Court of Justice with respect to disputes arising under 
the treaty. In a treaty in which we or the other government cannot ac- 
cept the Court’s jurisdiction, we will urge the inclusion of other appropriate 
dispute-settlement provisions. 

In addition, I have directed that wkerever disputes arise with other coun- 
tries, we give active and favorable consideration to the possibility of sub- 
mitting them to the International Court of Justice. Recently we asked the 
Canadian Government to join us in submitting to the Court the differences 
arising from Canada’s intention to establish pollution and exclusive fisheries 
zones more than 12 miles from her coast. We are presently exploring the 
possibility of submitting several other disputes to the Court. 

In this connection we can recall the early experience of our own Fed- 
eral courts, which attracted legal business through increasing popular con- 
fidence in their handling of what at first were principally routine matters. 
We can also learn from the experience of other countries which have found 
tae Court useful in resolving small disputes. For example, France and 
tae United Kingdom submitted a case relating to two small islands. And 
Belgium and the Netherlands litigated before the Court the issue of sov- 
ereignty over a few small enclaves. In these and other cases involving 
relatively minor issues the Court has been able to develop important legal 
principles. 

Advisory opinions are also important in building confidence. It is a 
disappointing fact that in the last 8 vears no international organization has 
submitted a request to the Court for an advisory opinion, although clearly 
there has been no dearth of problems. 

If changes in the statute of the Court are given serious consideration, 
1 would like to suggest two ways in which its advisory jurisdiction might 
be expanded: 

First, additional international organizations could be authorized to re- 
quest advisory opinions. It would be particularly useful to give regional 
organizations access to the Court. 

Second, serious consideration should be given to authorizing disputing 
states to ask the Court for an advisory opinion when they prefer that ap- 
-roach to a binding decision. 

It is, of course, also important for states to accept and respect the pro- 
Aouncements of the Court. In one important case when the Court made 
a courageous ruling—that United Nations members were obliged under 
article 17 of the charter to pay for U.N. peacekeeping activities assessed 
by the General Assembly—its implernentation was blocked by certain states 
for political reasons. 

However, we should recognize that the Court is at least partly to blame 
for its state of neglect. There is no doubt that its reputation was damaged 
by its decision in the South-West Africa case—that the complainants had 
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no standing to present their claims—after more than 5 years of proceedings. 
A similar decision early this year in the Barcelona Traction case, after more 
than 7 years, has further eroded confidence in the Court. 

I hope that the Court will take steps to prevent such delays in the future 
by deciding preliminary questions promptly without joining them to the 
merits of a dispute. The Court also should be willing to impose reasonable 
time limits on parties and their counsel. 

I have requested my Legal Adviser, Mr. Joann Stevenson, to begin con- 
sultations with other governmerts to conside? recommendations for pos- 
sible improvements in the Court’s procedures. The following suggestions 
may be worthy of consideration: 

—Greater use might be made of the chambers of the Court in an effort 
to relieve apprehensions about submitting disputes to the 15-judge tribunal 
sitting en banc. 

—The chambers could meet outside The Eague in order to make the 
Court more visible in other regions of the worlc. 

—Regional chambers could be established to make the Court more at- 
tractive to Latin American, Asian, and African states in disputes with other 
states in the same region. 

—Summary proceedings might be used moze often, and the length of 
pleadings and oral argument might be appropriately limited. 


kig kad % i hni 


(Dept. of State Press Release No. 132, April 25, 1970; 62 Dept. of State 
Bulletin 623 (1970).) 


STRENGTHENING INTERNATIONA? SECURITY 


The following comments were contained in a letter dated May 1, 1970, 
from Charles W. Yost, U. S. Representative to zhe United Nations, to U.N. 
Secretary General U Thant: 


Dear Mr. SEcRETARY-GENERAL: Your letter of February 3, 1970, re- 
quested Member States to inform you of their views and proposals on 
strengthening international security and also of measures taken toward this 
end. In this regard I would like to refer to the detailed report made by 
President Nixon on February 18 >n “U. S. Foreign Policy for the 1970’s— 
A New Strategy for Peace.” + 

President Nixon said in that statement: 


As the United Nations begins its second cuarter ‘century, America re- 
affirms its strong support for the principles and promise begun at San 
Francisco in 1945. Our task now—as for ell UN members—is to help 
the organization in steady progress toward fulfillment of that promise. 


As this report testifies, the attitude of my Government continues to be 
that the maintenance of international peace ard security depends on the 
fulfillment of the provisions of the Charter of the United Nations. Support 


i The complete text of President Nixon’s foreign policy report to the Congress on 
Feb. 18 appears at 62 Dept. of State Brlletin 274 (197¢). 
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fer the Charter is a solemn commitment to which each Member State of 
tke United Nations is bound. Moreover, the Charter should be viewed in 
its entirety, and efforts to interpret certain of its fundamental provisions in 
a way which seems to cast doubt on cthers must be resisted. 

“To maintain international peace and security” is the first purpose of the 
United Nations enunciated in Article I of the Charter. This purpose in- 
corporates the national interest of all Member States and must permeate 
the work and the spirit of this organization. The Charter was never con- 
czived of as immutable; in fact, it provides for a process of amendment. 
Eut even were amendment feasible, it is difficult to believe that any prob- 
lem of peace and security could be solved merely by Charter amendment. 
What is needed is an active will on the part of the Member States to 
recognize the binding nature of their commitment to the principles of the 
Charter, and to make full use of its provisions. Regardless of similarities 
ar differences in social, economic or political systems, this commitment is 
incumbent upon each Member State—large, medium or small—in the 
conduct of its relations with every other state, as well as in its conduct 
within the UN. To the same end, it is equally important that Members 
should strive far more consistently to maintain the integrity of all the in- 
ternational agreements by which they are bound, lest the international 
crder be further endangered. 

Under Article 24 of the Charter, the Members of the United Nations 
conferred on the Security Council primary responsibility for the mainte- 
nance of international peace and security. The Security Council’s specific 
powers in this field are set forth in other provisions of the Charter relating 
in particular to the prevention or stopping of any threat to the peace, 
breach of the peace, or act of aggression. The Government of the United 
States fully supports these provisicns and has repeatedly demonstrated 
this fact. My Government also continues to hold that the General As- 
sembly has important functions in promoting international peace and se- 
ourity, as provided elsewhere in the Charter, in particular in Article 10. 
The United States Government will continue to support the Assembly’s 
exercise of these functions, for example, in the event of the failure or in- 
ability of the Security Council to exercise its responsibilities. The roles 
assigned to the Secretary-General and the International Court of Justice 
n maintaining international peace and security are also significant, and the 
United States firmly believes that they must be utilized wherever possible 
if the objectives of the Charter are to be fully realized. 

The United States believes that the current world situation calls for the 
development of more effective and flexible procedures for UN peacekeep- 
ing, to increase its reliability and improve the ability of the UN to re- 
spond in emergencies. We therefore urge all concerned to press ahead in 
the Special Committee on Peacekeeping to devise workable ground rules and 
improved peacekeeping machinery suitable for observer missions and for 
larger peacekeeping forces. Success in this effort could provide greater 
security for small nations that wish to have recourse to UN peacekeeping 
and help achieve a general lowering of fear and tension by reducing the 
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possibility that small wars will become major military confrontations. An 
important aspect of this work, in which my Government intends to con- 
tinue to take an active part, is to consider pcssibilities for improving ad- 
vance arrangements for observers and military contingents, including logis- 
tics, as well as for reliable and equitable financing. 

Promoting international peace and security requires attention not only to 
peacekeeping in the strict sense but also to the prevention and peaceful 
adjustment of disputes. Under Secretary of State E:liot L. Richardson dis- 
cussed the important role the United Nations as well as regional groups 
can and should play in this broad field of *activity in a speech delivered 
on April 29, 1970, at the Convocetion on the Challerge of Building Peace.? 
He pointed out that various instruments and modes for alleviating tension, 
for conciliation, and for early warning of impending conflict are at the 
disposal of UN Members both within and outside the UN context. Yet 
many of these have fallen into disuse. We need to establish the habit of 
resorting to ameliorative and canciliatory procedures. In particular, we 
need to make a determined effort to activate Charter provisions which offer 
expanded uses for the General Assembly and the Security Council and those 
that provide for fact-finding, investigation, conciliation and mediation. Ar- 
ticles 14, 28, 33 and 36 of the Charter include provisions which should be 
more fully utilized in order to pramote peaceful rather than violent change. 

Among specific proposals that have recently been advanced for enhanc- 
ing the ability of the United Netions to act in the field of international 
peace and security is the suggestion submitted by the Permanent Repre- 
sentative of Finland contained in document $/9759 of April 20, 1970, for 
periodic meetings of the Security Council as envisaged in Charter Article 
28 (2). The United States welcomes this proposal and looks forward to 
further consultations concerning it and the modalities under which such 
periodic meetings would be held. 

My Government has also given some consideration to another idea for 
strengthening the UN’s effectiveness in this field. It is related directly to 
Article 33 of the Charter, which enjoins the par-ies to any dispute likely to 
endanger international peace and security to seek a solution “first of all” 
by various peaceful means, some of which are therein enumerated. One 
of these is “enquiry.” The Security Council has also found it useful on a 
number of occasions to have the report of an impartial third party avail- 
able to it before attempting to taxe action. The United States has in the 
past supported the proposals of other Member States for establishing “fact- 
finding” machinery in accordance with Article 33. In pursuit of these pro- 
posals, we would suggest the establishment of a panel of UN fact-finders, 
who would be available to the Secretary-General or one of the other or- 
gans of the organization, or directly to Member States, for prompt travel 
to the area involved, at the requsst or with tke consent of one or more 
party, in order to make enquiries and report on the facts of a situation. I 
suggest that in this connection the provisions of General Assembly Resolu- 


2 §2 Dept. of State Bulletin 628 (1970). 
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tim 268 D (IH) of April 28, 1949, concerning a Panel for Inquiry and 
Conciliation be reviewed and that the possibility of revitalizing the Panel 
p-ovided for in that resolution be considered. We would welcome the 
v.ews of others on this subject. 

I should also like to draw your attention to the address of Secretary of 
S-ate William P. Rogers to the Amer:can Society of International Law de- 
livered on April 25 of this year, in which he urged that greater use be 
made of the International Court of Justice. He suggested a number of 
specific steps that might be taken to increase the usefulness of the Court — 
and to encourage recourse to St. I commend these to your attention and 
to that of other Member States. 

Both the Security Council and the General Assembly have responsibilities 
sət forth in the Charter for disarmament and the regulation of armaments. 
The United States firmly supports the important objective of practical 
agreements in this complex field and we are currently participating in 
regotiations in several forums to control both nuclear and so-called con- 
ventional weapons. Concerning the latter, we remain interested in the 
possibility of limiting weapons being shipped into areas of high tension. 

One of the greatest contributions to international security, we believe, 
would be the elimination of the root causes of international tensions. The 
following are examples of underlying factors which must be dealt with: 


—The Second Development Decade provides each of us with an oppor- 
tunity to build on the progress alreedy made toward freedom from want, 
hunger, disease, and inequality of opportunity, including that inequality 
«vhich results from the lack of advanced technology. 

—There must be the fullest possible promotion of human rights and re- 
spect for the basic political rights of man as contained in the Charter and 
the Universal Declaration of Human Rights. To this end we favor crea- 
tion of the post of UN High Commissioner for Human Rights. 

—Intermational cooperation requires a free flow of people and informa- 
-ion across international frontiers. 

—We must rededicate ourselves to an end to racism and to the principle 
of self-determination for all peoples. 

—The utmost international cooperation is required in the development 
of the new frontiers such as outer space and the deep sea-beds as well as 
For the regime of the law of the sea. 

—The same applies to the problems of population and environment. 


Nothing can more surely hinder the effectiveness of UN efforts to main- 
tain international peace and security and to attain its other objectives than 
to deny it the funds necessary to carry out its operations efficiently. It is 
important, therefore, that all members make a renewed effort in the spirit 
of the 25th Anniversary toward resolving the financial problems of those 
UN operations, agencies, and programs faced with arrears, deficits, and 
financial insufficiency. 


8 Ibid. at 623; reprinted in part above, p. 941. 
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The high aims of those who wrote the Charter and who decided “to 
unite our strength to maintain international peace and security” are difficult 
but not impossible to attain. I have mentioned a few specific ideas, along 
with some of the more general considerations, that may assist us toward 
that end, and I am confident that there are many more. Most important 
of all, however, is not the machinery or procedures we may devise. These 
can indeed be helpful, but above all a renewed commitment to the prin- 
ciples and purposes of the Charter is required—a rededication that would 
make of this 25th Anniversary of the United Nations truly an event for 
celebration. My Government welcomes the opportunity for such a re- 
dedication. 


(U. S./U.N. Press Release No. 60, May 8, 1970; 62 Dept. of State Bulletin 
732 (1970).) 


JUDICIAL DECISIONS 


Atona E. Evans 


Wartime confiscation of private property—property of American na- 
tional located in occupied territory—reparations—Potsdam Agree- 
ment, 1945—Paris Reparution Agreement, 1946 


ARIS GLOVES, Inc. v. Unrrep Statzs, 420 F.2d 1386. 
U. S. Court of Claims, January 23, 1970. 


Plaintiff, a California corporation, owned two glove manufacturing plants 
ir. Czechoslovakia and one in Germany which were seized by Germany 
when the United States entered the Second World War. At the end of the 
war, the sections of Germany and Czechoslovakia where the properties 
were located were liberated by the United States. Under the terms of the 
Fotsdam Agreement of August 2, 1945, the German area became part of 
the Soviet Zone of Occupation. At the same time the Czech area was 
restored to Czechoslovakia. Thereafter, a Communist government assumed 
control of Czechoslovakia and naticnalized plaintiffs factories. Plaintiff 
filed a claim under the 1958 amendment to the International Claims Settle- 
ment Act of 1949,? for the loss of the Czech properties, and received an 
award for their value in the amount of $685,452.03, including principal as 
well as interest from 1949 to 1958, A claim for loss of profits was denied. 
As there were insufficient funds to cover all awards for nationalization and 
confiscation of American property in Czechoslovakia, plaintiff received a 
pro rata share of the claims fund in the amount of $37,302.25. After the 
War Claims Act of 1948 was amendsd in 1962 so as to provide for claims 
by American nationals for loss of property in Germany and Czechoslovakia,’ 
plaintiff filed two claims with the Foreign Claims Settlement Commission. 
The first claim for additional compensation for the loss of the Czech prop- 
erties was rejected because the loss arose from postwar nationalization. 
The second claim for the loss of the factory in East Germany was allowed. 
Plaintiff was awarded $462,528.52, without interest, representing the physi- 
cal value of the factory when it was seized in 1942. This amount was paid 
in full because plaintiff was a small business concern. Plaintif’s subse- 
guent efforts to recover the full value of the lost properties, together with 
-nterest and loss of profits, were unsuccessful. The present action con- 


113 Dept. of State Bulletin 153 (1945); 39 A.J.LL. Supp. 245 (1945). 

299 U.S.C. §§ 1621-1643k (1964). Footnote by court. Other footnotes by court 
-enumbered or omitted. 

850 U.S.C.App. §§ 2001-2017p (1964). Footnote by court. 

¢ Aris Gloves, Inc. v. Re, Civil No. 929-67 (D.D.C., May 1, 1967); Aris Gloves 
Inc. v. Walsh, No. 20,984 (D.C.Cir., Mey 16, 1967); Aris Gloves, Inc. v. Re, Civil 
No. 929-67 (D.D.C., Sept. 8, 1967). Cited by court. 
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sisted of a claim against the United States alleging that the properties 
were taken by the United States in violation of the just compensation 
clause of the Fifth Amendment to the Constitution and in breach of an 
implied contract by the United States to compensate the complainant fully 
for its losses.© Defendant filed motions to dismiss or for summary judg- 
ment, and plaintiff filed a cross-motion for summary judgment. Granting 
the defendant’s motion for summary judgmert, the Court of Claims found 
. as a matter of law that, based on the particular facts of this case, 
plaintiff is not entitled to recover either under the fifth amendment or on 
the basis of an implied contract.” $ ° 
Plaintiffs contention that defendant had violated the just compensation 
clause of the Fifth Amendment was based upon the negotiations leading 
to the creation of the zones of occupation in Germany. Plaintiff argued 
that even before the Potsdam Agreement the United States was aware of 
the fact that for the purpose of settling its reparations claims against Ger- 
many, the Soviet Union was dismantling and removing not only German 
industrial property but also American property and that the United States 
agreed to the establishment of the zones without requiring that the Soviet 
Union compensate American nationals for such losses. Consequently, the 
United States could be said to have connived in the confiscation of plain- 
tiffs property. Defendant answered that it could assume no responsibility 
for the actions of the Soviet Union and that in wartime any property found 
in enemy territory is subject to the laws of war. Judge Collins observed 
that a taking of property in violation of the Fifth Amendment may consist 
of physical deprivation of the property or of a deprivation of use to the 
owner; however, each case must be considered in the light of its particular 
factual situation. In a comparable case before the Court of Claims in 
1907, the court said: 


The law seems to be well settled that when a citizen of one belligerent 
country is doing business in the other belligerent country, and has 
built up and purchased property there which has a permanent situs, 
such property is subject to the same treatment as property of the 
enemy.’ 


d Plaintiff’s petition, in this case, seeks compensation for the value of its property 
taken in both Germany and Czechoslovakia. However, in its cross-motion for sum- 
mary judgment, plaintiff completely fails to make reference to its Czechoslovakian 
claim. At oral argument, plaintiff’s counsel stated that Aris Gloves, at the moment, 
was seeking recovery only for its loss of property in East Germany. He conceded 
that the Czechoslovakian claim involved other and different issues from the German 
claim, and, consequently, the Czechoslovakian question would be handled separately 
in another action. 

In the best interests of justice, we will consider plaintiff to have withdrawn its 
claim in this suit for compensation for loss of property in Czechoslovakia, rather than 
hold that such claim is waived and thereby lost. This decision will be without 
prejudice to the right of plaintiff to file another action in this court for the recovery of 
the value of its property located in Czechoslovakia. Footnote by court. 

6 490 F.2d 1386 at 1387. 

7 Ibid. 1391, quoting Juragua Iron Co. o. United States, 42 Ct.Cl. 99, 111-112; 2 
A J.LL. 418 (1908). 
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A loss of property in these circumstances is not a deprivation which is 
compensable under the Fifth Amendment. 

Plaintif attempted to argue that the unconditional surrender of German 
armed forces on May 8, 1945, terminated hostilities so that the wartime 
situation could not be said to have existed at the time of the conclusion of 
the Potsdam Agreement. The court pointed out, however, that the Presi- 
dential proclamation terminating hostilities with Germany was not issued 
un:il December 31, 1946.8 Plaintiff further contended that the Potsdam 
Agreement violated plaintiffs Constitutional rights in that the agreement 
essentially authorized the Russiahs to confiscate its property. Judge Collins 
said: 


The making of treaties is a power delegated to the President with 
the advice and consent of the Senate. The negotiation of treaties is 
a matter solely within the discretion of the President. Since the con- 
tent of treaties is so closely intertwined with political and interna- 
tional affairs, courts should be hesitant to interfere in any way with 
the wording or intent of a treaty. Only in cases where the Chief 
Executive has clearly violated a provision of the Constitution and 
denied a citizen of this country his full rights should a court seek to 
interfere with the treaty making power of the President. See Geofroy 
v. Riggs, 133 U.S. 258, 267, 10 S.Ct. 295, 33 L.Ed. 642 (1890); The 
Cherokee Tobacco, 78 U.S. (11 Wall.) 616, 620-621, 20 L.Ed. 227 
(1870); cf. Milliken v. Stone, 16 F.2d 981 (2d Cir.), cert. denied, 274 
U.S. 748, 47 S.Ct. 764, 71 L.Ed. 1331 (1927). Since we have already 
held that there has been no taking of plaintifs property in violation of 
the fifth amendment, there is clearly no violation of a constitutional 
provision by the Potsdam Agreement. Consequently, we do not find 
it necessary or provident to examine in detail the reasoning behind the 
decision of the American delegation to relinquish plaintiffs property 
to Russia without making a request for compensation.°® 


Plaintiff also founded a claim upon the Government’s breach of an im- 
plied contract to provide compensation for plaintiffs losses as evidenced 
by the conclusion at Paris in 1946 of the Agreement with Other Govern- 
ments Respecting the Distribution of German Reparation, the Establish- 
ment of an Inter-Allied Reparation Agency, and the Restitution of Mone- 
tary Gold,?° and in 1948 by the passage of the War Claims Act. Judge 
Collins found nothing in the Paris Reparation Agreement nor the War 
Claims Act which committed the United States Government to any Habil- 
ite for unpaid portions of claims brought by American nationals. 

Judge Nichols, concurring, developed the point that Gray v. United 
States on which plaintiff relied, furnished a valid precedent for the 
present case despite the fact that it was an advisory opinicn, so that the 
majority need not have attempted to rule it out of consideration here. 


8 Proclamation No. 2714, 61 Stat. 1048 (1347). Footnote by court. 
9420 F.2d 1386 at 1393. 

10 61 Stat. 3157; T.LA.S., No. 1655. Cited by court. 

11 21 Ct.Cl. 340 (1886). 
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Cuban Assets Control Regulations—blocking of assets in United States 
in which Cuban corporation has interest—constitutionality of re- 
fusal by United States Treasury to unblock assets of corporation for 
individual shareholders no longer resident in Cuba 


NIELSEN v. SECRETARY OF TEE Treasury. 424 F.2d 833. 
U. S. Court of Appeals, District of Columbia Circuit, February 5, 1970.* 


Appellants, who fled Cuba in 1960 and who are the owners of three- 
fourths of a Cuban corporation’s shares, sought to compel the United States 
Secretary of the Treasury to unblock certain of the corporation’s assets on 
deposit with a New York bank and blocked by the Treasury under the 
Cuban Assets Control Regulations.1 The Court cf Appeals unanimously 
affirmed the dismissal below. Circuit Judge Leventhal held that the Cuban 
Assets Control Regulations were authorized ky Section 5(b) of the Trad- 
ing with the Enemy Act? and that there were “no constitutional require- 
ments entitling the . .. [appellants] to withdraw a proportionate share 
of the blocked assets of the Cuban corporation.” ° 

In 1965 two of the appellants, acting as officers of the Cuban corpora- 
tion, Acueducto Yateritas, $.A.. reached an agreement with the United 
States Navy settling certain outstanding accounts which were due to 
Yateritas and which arose subsequent to appellants’ departure from Cuba 
and prior to the Cuban government's seizure of the corporation. The 
United States Navy paid the agreed amount into a New York bank, where 
the funds were blocked pursuant to the Cuban Assets Control Regulations 
because a Cuban national, Yateritas, had an interest in them. 

Appellants first applied on behalf of the corporation for a license from 
the United States Treasury to unblock the funds. The application was 
denied on the ground that granting such a license was “not consistent with 
the present policy of this government with respect to Cuba.” * Thereafter, 
appellants applied for individual licenses in their capacity as shareholders 
of Yateritas authorizing them to withdraw their “respective . . . interest in 
the assets of the corporation” ë on deposit in New York. The United States 
Treasury denied the individual shareholders a license for the same reason 
that the corporation’s applicatior. was denied. 

In holding that the United States Government's policy of blocking Cuban 
assets located in the United States was valid, the court relied on what it 
called “a reasonably authoritativ2 government source,” ë the General Coun- 
sel of the Office of Foreign Assets Cortrol, which administers the Cuban 
Regulations. In an article published in 1964 and cited by the court, the 


* Digest by Peter D. Trooboff, Esq. Some facts are drawn from briefs for the 
United States prepared under the supervision of Bruno Ristau, Esq., Department of 
Justice. 

131 C.F.R. §§ 515.201(b)—(d), 515.302(a), 515.508(a), 515.802 (1969), cited by 
court, 

250 U.S.C.App. § 1 et seg. (1951), cited by court. 

8 494 F.2d 839. 4 Ibid. £36. 

5 Ibid. 3 Ibid. €40. 
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General Counsel of that Office asserted that the blocking of assets in which 
Cuban nationals have an interest might provide funds to use in satisfying 
American claims against the Cuban government, either through unilateral 
United States action or by a future settlement agreement with Cuba.” The 
court pointed out that $148.8 million of assets in the United States be- 
longing to Cuban nationals are blocked under the Regulations and that 
Congress had ordered the Foreign Claims Settlement Commission to as- 
certain the amount of claims by United States nationals against the Cuban 
gcvernment. 

The court refused to pierce the veil of the Cuban corporate entity in 
orJer to compel the United States Treasury to unblock the assets in which 
the individual shareholders had an interest. The court emphasized that 
the corporation was still in existence and that the settlement agreement 
with the United States Navy was signed in the name of the corporation. 
Rejecting appellants’ request that it should disregard the place of Yateritas’ 
incorporation and instead consider the non-Cuban residence of the appel- 
lants, the court concluded that a nation “is at least presumptively acting 
reasonably, and without being subject to the charge of arbitrary or tyran- 
nizal action, if it assumes that assets owned by a Cuban corporation are 
indeed assets in which there is a Cuban national interest.”® In addition, 
the court suggested that the Cuban government might assert an interest in 
the assets of a corporation organized under its laws. For this reason, it 
was “not unreasonable for the American authorities to treat the property 
of a Cuban corporation as a matter of Cuban interest and concern, when 
this and future Cuban governments are likely, with some support in funda- 
mental legal principles, to assert such an interest.” ° 

Appellants argued that the United States Treasury's continued blocking 
of the corporation’s assets in which they had an interest as shareholders 
was tantamount to a vesting and that the refusal by the United States 
Tzeasury to grant a license to unblock the assets amounted to an unconsti- 
tutional taking. The court agreed that “blocking involves a deprivation of 
property” 2° and that governmental delay after blocking often extends be- 
yond the life of an individual. However, the court concluded that “it may 
be reasonable and hence valid for a government to take more drastic 
measures in time of emergency, especially when they are reasonably limited 
in time, than it would propose or justify as permanent legislation.” ™ The 
court recognized that in some cases blocking, “if continued indefinitely,” = 
might amount to vesting of assets. It added that 


We think the sound course at the present juncture is for the courts 
to treat the blocking of Cuban accounts as not yet shorn of its tem- 
porary or interlocutory character, and to avoid a fixing of our govern- 
ment’s course, not yet adopted by the legislative or executive branch, 
in the direction of vesting the assets of aliens.*® 


7Sommerfield, “Treasury Regulation Affecting Trade with the Sino-Soviet Bloe and 
Caba,” 19 Business Lawyer 861, 862, 867 (1964). 

8 424 F.2d 842. 8 Ibid. 

10 Jhid. 843. 11 Ibid. 

12 Ibid, 844. 18 Ibid. 
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Finally, the court decided that the United States governmental policy of 
allowing American shareholders in Cuban ccrporations to obtain licenses 
for the release of assets blocked in United States accounts was not an un- 
reasonable discrimination egairst foreign applicants, such as appellants, 
seeking similar licenses. The court’s holding on this point relied on the 
“historic enclave of the law” which allows a nation to “marshal local assets 
for the benefit of local creditcrs before claims of creditors outside the 
... nation are realized.” 14 


+ 
Jurisdiction—access of foreign-owned vessels to American ports con- 
j 
ditioned upon submission to American law 


PAYNE v. S.S. Tropic Breeze. 423 F.2d 236. 
U. S. Court of Appeals, First Circuit, March 11, 1970. 


The crew of the S.S. Trepic Breeze, a vessel of Liberian registry, filed 
a libel in rem in Puerto Rico for claims for wages. The District Court 
permitted the Master to intervene in order to assert claims against the 
vessel for wages and travel expenses for himself and members of the crew, 
expenses incurred after the arrest of the vessel, as well as disbursements 
made on behalf of the vessel.t_ When the owners did not appear, the court 
ordered the vessel to be sold. At this stage, National Western Life In- 
surance Co. (National), an intervenor and assignee of a mortgage on the 
vessel, entered into a stipulation with the other claimants, postponing the 
sale and agreeing to meet all claims which had priority over its mortgage 
and to deposit with the court sufficient funds to pay the crew’s wages and 
penalty claims and the Marshal's expenses. The District Court held that 
the Master’s claims had priority over the mortgage and entered judgment 
against National for $10,944.85 with interest? National appealed. The 
Court of Appeals held that the Master’s wage claim did not constitute a 
preferred maritime lien for wages of the “crew” of the vessel and was sub- 
ordinate to the mortgage on tke vessel, and remanded the case for the 
entry of judgment in accordance with this cpinion. The court affirmed 
the Master’s claims for custcdia legis and traveling expenses. 

With regard to the determination of priorities among ship mortgages and 
other maritime liens, Circuit Judge McEntee found that the Ship Mortgage 
Act? established the necessary >riorities and that this law applied to the 
instant case as “. . . Congress has the power ‘to condition access to our 
ports by foreign-owned vessels upon submission’ to our law, substantive 


14 Ibid, 846, citing United States v. Pink, 315 U.S. 203, 228 (1942): Disconto 
Gesellschaft v. Umbreit, 208 U.S. 570, 582 (1908). 

1274 F.Supp. 324 (D.P.R. 1967), rev’d in part on other gounds, 412 F.2d 707 (Ist 
Cir., filed May 28, 1969), Footnote by court. Other footnotes renumbered or omitted. 

2 The wage and travel expense claims were disposed of at 274 F.Supp. 324 (D.P.R. 
1967). The claim for disbursements was allowed in an unpublished order. Civ. No. 
453-67 (D.P.R., filed Oct. 14, 1968). The claims for expenses while the ship was 
in custodia legis and for statutory couble wages were allowed at 293 F.Supp. 425 
(D.P.R. 1968). Footnote by court. 

8 46 U.S.C, §§ 911-984 (1964). Footnote by court. 
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and procedural.” + According to the Act, liens for wages of the crew, ex- 
penses and fees allowed, court costs, and repairs and supzlies provided in 
ths United States have priority over a mortgage held upon a foreign- 
owned vessel. On this ground, the District Court correctly allowed the 
Master’s claims for travel and other expenses incurred on behalf of himself 
ard the crew while the vessel was in custodia legis, and for his travel ex- 
penses prior to the seizure of the vessel. With regard to the Master’s 
claims for wages, double wages, and disbursements, the Circuit Court found 
that these were subordinate to National’s mortgage because a Master’s 
claim for wages is not subsumed to that of the crew under the Ship Mort- 
gege Act for purposes of asserting a maritime lien for wages against a vessel. 


Jurisdiction—Continental Shzlf—-Geneoa Convention on the Conti- 
nental Shelf, 1958—Outer Continental Shelf Lands Act—injunctive 
relief from interference with maritime natural resources in which 
United States has vital interest 


Untrep States v. Ray, 423 F.2d 16. 
U. S. Court of Appeals, Fifth Circuit, Jan. 22, 1970, as modified April 
10, 1970. 


This is the second stage in a controversy between the United States Gov- 
ernment and two rival private development corporations over the attempts 
of each of the latter to establish a “nation” on Triumph and Long Reefs off 
tke southeast coast of Florida. The Government sought injunctive relief 
against the activities of Ray and Acme General Contractors, Inc. on the 
g-ounds that their dredging and building operations, which were damaging 
the reefs, constituted trespass upon an area under the control of the United 
S-ates, and that they had undertaken their operations without authorization 
from the Secretary of the Army. A preliminary injunction was granted to 
the Government. The Atlantis Development Corp., Ltd. was then allowed 
to intervene in the proceedings. It filed a cross-claim alleging its superior 
title to the reefs on grounds of discovery by its predecessor.? On trial, the 
Listrict Court found that the reefs formed part of the seabed and subsoil 
o: the Outer Continental Shelf within the terms of the Outer Continental 
Shelf Lands Act of 1953, that the reefs and organisms attached to them 
constituted natural resources within the terms both of the Act and of the 
1358 Convention on the Continental Shelf,‘ and that the construction work 
undertaken by Ray constituted “artificial islands and fixed structures” de- 
s:gned for the purpose of developing the reefs which required the approval 
ot the Secretary of the Army. The District Court denied the claims of the 
defendants and intervenor and granted the Government a permanent in- 


4 423 F.2d 236 at 238, quoting Lauritzen v. Larsen, 345 U.S. 571, 592 (1953). 

133 U.S.C. § 403; 43 U.S.C. § 1333¢£), cited by court. 

2 Atlantis Development Corporation v. United States, 5 Cir., 1967, 379 F.2d 818. 
Footnote by court. (Other footnotes by court omitted). 

3 43 U.S.C. § 1331 et seq., cited by court; 48 A.J.LL. Supp. 110 (1954). 

415 U.S. Treaties 473; 52 A.JL.LL. 838 (1958). 
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junction on the second count.’ In denying the Government injunctive re- 
lief on the first count, the court held that the common law action for tres- 
pass quare clausum fregit did not lie where the Government exercised 
sovereignty but not ownership over the reefs. All parties appealed. The 
Court of Appeals affirmed the lower court’s findings of fact and grant of 
injunctive relief to plaintiff on count two, but reversed the denial of in- 
junctive relief on count one. 


In discussing count one, Judge Ainsworth pointed out that there was no 
question about the exclusive right of the United States under the Outer 
Continental Shelf Lands Act and the Convention on the Continental Shelf 
to explore and exploit the reefs. The only issue was whether injunctive 
relief was properly denied on a complaint of trespass where ownership was 
not claimed. The court agreed with the District Court that the complaint 
was inaccurately framed. Judge Ainsworth said: 


Neither ownership nor p2ssession is, however, a necessary requisite 
for the granting of injunctive relief. This principle is implicit in the 
companion decisions of the Supreme Court, United States v. State of 
Louisiana, 339 U.S. 699, 70 S.Ct. 914, 94 L.Ed. 1216 (1950); United 
States v. State of Texas, 339 U.S. 707, 70 S.Ct. 918, 94 L.Ed. 1221 
(1950), in which injunctive relief was granted to protect “paramount 
rights” of the United States beyond the territorial limits of Louisiana 
and Texas, to distances farther out in international waters than that 
involved here and at a time when those rights had not yet been statu- 
torily established. ... 

The evidence overwhelmingly shows that the Government has a 
vital interest, from a practical as well as an aesthetic viewpoint, in 
preserving the reefs for public use and enjoyment. .. . Obviously the 
United States has an impoctant interest to protect in preventing the 
establishment of a new sovereign nation within four and one-half miles 
of the Florida Coast, whether it be Grand Capri Republic or Atlantis, 
Isle of Gold. 

The rights of the United States in and to the reefs and the vital 
interest which the Government has in preserving the area require full 
and permanent injunctive relief against any interference with those 
rights by defendants and intervenor.® 


Jurisdiction—Status of Forces Agreement with Japan, 1960—primary 
jurisdiction over military offender—obligation to return convicted 
serviceman to Japan 


UNITED STATES EX REL, STONE V. ROBINSON. 309 F. Supp. 1261. 
U. S. District Court, Western Dist., Pennsylvania, Jan. 23, 1970, as 
amended Jan. 30, 1970. 


Petitioner petitioned for habeas corpus for release from the United States 
Air Force. He contended that he had been compelled to remain in the 
Air Force through several involuntary extensions of his term of service. De- 
fendants replied that while petitioner was in Jepan for a period of rest and 


5294 F. Supp. 532 (S.D. Fla., 1969); 63 AJ.LL. 642 (1969), 
6 423 F.2d 16 at 22-23, 
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recuperation following service in Viet-Nam he was convicted in the Tokyo 
District Court on charges of robbery and attempted rape and sentenced to 
six years in prison at hard labor. During subsequent proceedings, includ- 
ing both appellate and seftlement processes, the petitioner’s term of service 
was extended four times, so that the military authorities could furnish 
him with legal aid. Petitioner of his own volition left Japan for the United 
Stetes when his conviction was affirmed at the appellate level. The mili- 
tary authorities arrested him here. Denying the petition for a writ of 
habeas corpus, the District Court held that petitioners extensions of en- 
listment were valid and binding. 

judge Rosenberg observed that the several extensions enabled the mili- 
tary authorities to provide petitioner with legal services during the course 
of the proceedings in Japan. Otherwise he would have had to be sur- 
rendered to Japanese authorities in accordance with the provisions of the 
Agreement under Article VI of the Treaty of Mutual Co-operation and 
Security of 1960+ which governs the status of United States military forces 


in Japan. The court said: 


Since the United States Government had an obligation to retain 
custody of the petitioner pursuant to the SOFA with the Government 
of Japan, and the petitioner had an obligation to make himself avail- 
able when wanted by the Government of Japan, neither the Govern- 
ment of the United States could breach its obligation to Japan, nor 
could the petitioner after the appellate proceedings become final, sud- 
denly leave the jurisdiction of Japan. When he did leave the jurisdic- 
tion of Japan, it was incumbent upon the United States Government 
to arrest and seize him, wherever it could find him, and return him. 
I therefore conclude and hold that the arrest by the Armed Forces 
of the petitioner as of the time when he was arrested was a valid 
arrest and that the Government of the United States is entitled to his 
custody for the purpose of returning him to the jurisdiction where it 
was bound to hold him in custody.? 


Warsaw Convention—Convention does not create right of action in 
plaintiff within terms of Federal removal statute 


7ZOUSMER v. CANADIAN Paciric Air Lines, Lip. 307 F. Supp. 892. 
U. S. Dist. Ct., Southern Dist., New York, December 19, 1969. 


A wrongful death action was brought in the New York Supreme Court 
against Canadian Pacific Air Lines, Ltd., a Canadian corporation, Douglas 
Aircraft Co., Inc., a Delaware corporation, and Kollsman Instrument Corp., 
a New York corporation, on behalf of the estates of two United States na- 
tinals and four Canadian nationals. The action arose out of the crash of 
a Canadian Pacific aircraft at Tokyo Airport in 1966. The complaint was 
anended at various times. The instant case arose out of an amendment 
made on behalf of the Zousmer estates and based entirely upon the War- 


1 T.LA.S., No. 4510. Footnotes by court omitted. 
2309 F. Supp. 1261 at 1268-1269. 
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saw Convention. The carrier then petitioned to remove the action to the 
Federal District Court on the ground, inter alia, that the claim presented 
a Federal question, as it arose under a treaty. 28 U.S.C. §1441(b). Plain- 
tiffs sought to remand the action: to the New York Supreme Court, arguing 
with respect to the convention that the claim did not “arise under” a treaty 
within the terms of §1441(b) nor did it meet the requirement of a “sepa- 
rate and independent claim or cause of action” which is necessary to re- 
moval according to 28 U.S.C. §1441(c). Granting the motion to remand, 
the District Court held with respect to the convention that it did not by 
its terms create a right of action in the plaintiff as required by the Federal 
removal statute. 
With respect to the convention, Judge Lasker said: 


Clearly, if the Convention did in fact create a cause of action, then 
the case at bar would present a federal question and removal would 
surely be in order. However, it is the rule of this Circuit that the 
Warsaw Convention does not in and of itself create an independent 
cause of action. Noel v. Linea Aeropostal Venezolana, 247 F.2d 677, 
66 A.L.R.2d 997 (2d Cir. 1957)... . In the instant case, there is no 
right to recover for death created expressly either by the Warsaw Con- 
vention or regulations promulgated thereunder. Nor do the treaty 
and regulations relied on by plaintiff constitute an essential element 
of his case. They create, at most, the standards and presumptions of 
liability by which the conduct of the defendant is to be judged in a 
proper local action brought to recover damages for wrongful death.? 


The court concluded: 


Although the Warsaw Convention does include provisions with respect 
to venue, presumptions of liability, limitations on liability, and con- 
tributory negligence, nevertheless any federal court which presumed 
to grant removal jurisdiction to Warsaw claims under Section 1441(b) 
would still find itself mired in a “no man’s land of undeveloped law.” 8 


River boundary—thalweg—effect of avulsion—boundary between Ar- 
kansas and Tennessee 


STATE OF ARKANSAS U. STATE OF TENNESSEE. 397 U. S. 88, 
U. S. Supreme Court, February 25, 1970. 


Arkansas brought an original action seeking a determination of a section 
of the boundary with Tennessee formed by the Mississippi River. The 
Supreme Court appointed a Special Master to make the determination. In 
a per curiam opinion, the Court affirmed the Master’s Report recommending 
that all of the disputed area should be recognized as part of Tennessee. 

The parties agreed that the thalweg, or steamboat channel, of the river 
constituted the boundary line between the States. Evidence showed, how- 
ever, that in 1912, by a process of avulsion, a new channel was formed in 

149 Stat. 3000. 2 307 F. Supp. 892 at 899, 900. 


8 Ibid. 901, quoting Moody v. McLaniel, 190 F. Supp. 24 at 28 (N.D. Miss., 1960). 
1389 U.S. 1026 (1968), cited by court. 
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ar. area known as Cow Island Bend and that the water in the old thalweg 
be2zame stagnant so that no further erosion or accretion occurred. The 
Ccurt held that this situation came within the terms of Arkansas v. Ten- 
neasee: 


. . . It is settled beyond the possibility of dispute that where running 
streams are the boundaries between States, the same rule applies as 
between private proprietors, namely, that when the bed and channel 
are changed by the natural and gradual processes known as erosion 
and accretion, the boundary follows the varying course of the stream; 
while if the stream from ‘any cause, natural or artificial, suddenly 
leaves its old bed and forms a new one, by the process known as an 
avulsion, the resulting change of channel works no change of boundary, 
although no water may be flowing in it, and irrespective of subsequent 
changes in the new channel. ... An avulsion has this effect, whether 
it results in the drying up of the old channel or not. So long as that 
channel remains a running stream, the boundary marked by it is still 
subject to be changed by erosion and accretion; but when the water 
becomes stagnant, the effect of these processes is at an end; the bound- 
ary then becomes fixed in the middle of the channel as we have de- 
fined it, and the gradual Alling up of the bed that ensues is not to be 
treated as an accretion to the shores but as an ultimate effect of the 
avulsion.? 


River boundary—thalweg—effect of avulsion—boundary between Mis- 
sissippi and Arkansas 


ANDERSON-TULLY Co. v. Franxuin. 307 F. Supp. 539. 
U. S. District Court, Northern Dist., Mississippi, December 18, 1969. 


Plaintiffs brought an action to quiet title to certain land located on the 
Mé-ssissippi River as it runs between Mississippi and Arkansas which they 
ecntended lies within the territorial limits of Mississippi. The parties 
stipulated that if the land could be showa to be located in Mississippi, 
plaintiffs had title to it. Defendants argued that as the west bank on the 
Arkansas side of the river had been destroyed by avulsion between 1935 
and 1942, the boundary line between the States remained in the old chan- 
nel of the river, and as the land in question was west of this depression, 
it was located in Arkansas. Plaintiffs argued that by a process of accretion 
tke land had come to be situated on the Mississippi side of the river and 
tkat the boundary between the States is the present thalweg of the river. 

Finding for the plaintiffs, Judge Smith held, inter alia, in a memorandum 
opinion: 

The boundary line between the State of Arkansas and the State of 


Mississippi is the thalweg or main channel of the Mississippi River, 
and when it is changed by natural and gradual processes known as 


2946 U.S. 158 at 173, 175 (1918), 12 AJ.LL. 648 (1918), quoted by court. 397 
U.S. 88 at 89. 
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erosion and accretion, the boundary follows the varying course of the 
stream.” 


Jurisdiction—armed forces abroad —NATO Status of Forces Agreement, 
195l—concurrent jurisdiction of United States and Germany over 
offense 


GALLAGHER 0. Untrep Srates. 423 F.2d 1371. 
U. S. Court of Claims, April 17, 1970. 


Plaintiff sued to recover back pay which he had lost as a result of being 
convicted by a court-martial while he was se-ving with the United States 
Armed Forces in Germany. Convicted of robbery of a German civilian, 
plaintiff contended, inter alia, that the court-martial lacked jurisdiction of 
the case, as he was on leave and out of uniform at the time when the 
offense was committed. The court granted the Government’s motion for 
summary judgment, holding that the court-martial had jurisdiction to try 
plaintiff. 

Plaintiff sought to rely upon the Supreme Court’s holding in O’Callahan 
v. Parker ' that a soldier who commits a felony against a civilian while off 
duty and out of uniform is entitled to a jury rial. Judge Nichols pointed 
out that O’Callahan was not applicable here because that case arose in a 
territory of the United States, whereas the instant case arose in a foreign 
country and was controlled by Article VII of the NATO Status of Forces 
Agreement and Article XIX of the Supplementary Agreement.” Relying 
upon United States v. Keaton è? and United States v. Easter + among others, 
the court found that where offenses were committed by servicemen in the 
civilian community, German authorities made a practice of waiving juris- 
diction to the American military authorities. To the contention that a 
“service connection” was necessary to establish military jurisdiction over 
an offense, Judge Nichols observed: 


it would seem that “service connection” would always be present in 
... [any offense committed by a serviceman in a foreign country]. 
One of our armed forces which disinterested itself in the commission 
of crimes of violence against local civilians by our servicemen in 
friendly foreign countries would surely soon find its ability to perform 
its mission gravely impaired. For that reason, there is no logical dis- 
tinction on the ground of “service connection” between an attack on a 
local civilian and one on a fellow soldier [as in Keaton].® 


* 307 F. Supp. 539 at 547, citing Arkansas v. Tennessee, 246 U.S. 158; 12 AJ.LL. 
648 (1918). 

1395 U.S. 258 (1969), cited by court. 

24 U.S. Treaties 1792; 14 U.S. Treaties 531. 

319 U.S.C.M.A. 64, cited by court; 64 A.J.LL. 431 (1970). 

419 U.S.C.M.A. 68, cited by court; 64 A.J.IL. 433 (1970). 

5 423 F.2d 1371 at 1373. 
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Jurisdiction—test of national interest in protection of foreign merchant 
seaman by Jones Act—base of operations of foreign shipowner as 
determinative factor 


HELLENIC Lives Lt. v. Ruoprmis. 38 U. S. Law Week 4478; 398 U. S. 
306. 
U. S. Supreme Court, June 8, 1970. 


A merchant seaman injured on board the Hellenic Hero successfully sued 
the owners for damages under the Jones Act.* The owners, Hellenic Lines, 
Ltd., were granted certiorari. Petitioner was a Greek corporation which 
maintained its principal office in New York, with another in New Orleans. 
The principal stockholder was a Greek national who had lived in the United 
States since 1945 and became a permanent resident alien in 1952. Hellenic 
Lines’ income came from the carriage of cargo between the United States 
ard ports in the Middle East and South Asia. The respondent, a Greek 
netional, signed an employment contract in Greece which provided: that 
its terms would be governed by Greek law. Petitioner contended that the 
District Court did not have jurisdiction in this case as the matter was 
wholly one for settlement by Greek courts in terms of Greek law. Petitioner 
urged that four of the seven factors which the Supreme Court had con- 
sidered in Lauritzen v. Larsen as determining whether a shipowner is a 
“cefendant employer” within the meaning of the Jones Act? were favor- 
able to petitioner’s position, t.e., both ship and seaman were Greek, the 
employment contract was concluded in Greece, and a forum was available 
in Greece. The Supreme Court, affirming the decision below, held that 
where a foreign shipowner maintains such substantial and continuing con- 
tacts with this country as to make it his base of operations, he is an em- 
p-oyer within the terms of the Jones Act and can be sued by a foreign 


146 U.S.C. § 688. This section provides: “Any seaman who shall suffer personal 
injury in the course of his employment may, at his election, maintain an action for 
damages at law, with the right of trial by jury, and in such action all statutes of the 
United States modifying or extending the common-law right or remedy in cases of 
personal injury to railway employees shall apply; and in case of the death of any seaman 
as a result of any such personal injury the personal representative of such seaman 
may maintain an action for damages at law with the right of trial by jury, and in such 
action all statutes of the United States conferring or regulating the right of action for 
death in the case of railway employees shall be applicable. Jurisdiction in such actions 
shall be under the court of the district in which the defendant employer resides or 
ir which his principal office is located.” Footnote by court. Other footnotes by 
court omitted. Rhoditis v. Hellenic Lines, Ltd., 273 F. Supp. 249 (S.D.N.Y., 1969), 
afd. 412 F.2d 919 (2d Cir., 1969); 64 AJ.LL. 703 (1970). Certiorari was granted 
because of a conflict between the decision in Rhoditis and that in Tsakonites o. Trans- 
pacific Carriers Corp., 368 F.2d 425 (2¢ Cir., 1966). 

2345 U.S. 571 (1953); 47 AJIL. 711 (1953). The seven factors are: “(1) the 
pace of the wrongful act; (2) the law of the flag; (3) the allegiance or domicile of 
the injured seaman; (4) allegiance of the defendant shipowner; '5) the place where 
the contract of employment was made; (6) the inaccessibility of a foreign forum; and 
(7) the law of the forum.” 398 U.S. 306 at 308. 
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seaman in this country for injuries sustained here. Mr. Justice Douglas 
said: 


The Lauritzen test, however, is not a mechanical one. 545 U.S., at 
582. We indicated that the flag that a ship fies at times may alone 
be sufficient. Id., at 585-536. The significance of one or more fac- 
tors must be considered in light of the national interest served by the 
assertion of Jones Act jurisdiction. Moreover, the list of seven factors 
in Lauritzen was not intended as exhaustive. As held in Pavlou v. 
Ocean Traders Marine Corr., 211 F. Supp. 320, 325, and approved by 
the Court of Appeals in the present case. 412 F.2d, at 923, n. 7, the 
shipowner’s base of operations is another factor of importance in de- 
ee whether the Jones Act is applicable; and there well may 

e others. 


... We see no reason whatsoever to give the Jones Act a strained 
construction so that this alien owner, engaged in an extensive business 
operation in this country, may have an advantage over citizens en- 
gaged in the same business by allowing him to escape the obligations 
and responsibility of a Jones Act “employer.” The flag, the nationality 
of the seaman, the fact that his employment contract was Greek, and 
that he might be compensated there are in the totality of the circum- 
stances of this case minor weights in the scales compared with the 
substantial and continuing contacts that this alien owner has with this 
country. If, as stated in Bartholomew v. Universe Tankships Inc., 
263 F.2d 437, the liberal purposes of the Jones Act are to be effectuated, 
the facade of the operation must be considered as minor, compared 
with the real nature of the operation and a cold objective look at the 
actual operational contacts that this ship and this owner have with 
the United States. By that test the Court of Appeals was clearly right 
in holding that petitioner Hellenic Lines was an “employer” under the 
Jones Act.® 


In a dissenting opinion, Mr. Justice Harlan, joined by the Chief Justice 
and Mr. Justice Stewart, said of the majority opinion: 


This result is supported neither by precedent, nor realistic policy, and 
in my opinion is far removed from any intention that can reasonably 
be ascribed to Congress.* 


He observed that: 


The language of §688 is, es Mr. Justice Jackson noted in Lauritzen 
v. Larsen, 345 U.S. 571 (1953), all-embracing. By its terms it is not 
limited to American seamen nor to vessels bearing the American flag. 
Yet despite the sweeping language it can Lardly be doubted that con- 
gressional concern stopped short of the lengths to which the literal 
terms of the statute carry the Jones Act. This was emphasized in 
Luaritzen which pointed out that Congress wrote against a backdrop 
of “usage as old as the Nation,” that “such statutes have been con- 
strued to apply only to areas and transactions in which American law 
would be considered operative under prevalent doctrines of interna- 
tional law.” 345 U.S., at 577.5 


8 Ibid. 308, 310. Emphasis by court. 4 Ibid. 311. 
5 Ibid. 
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Ir his opinion, the decision of the majority 


suggests that courts have become mesmerized by contacts, and not- 
withstanding the purported eschewal of, a mechanical application of 
the Lauritzen test, they have lost sight of the primary purpose of 
Lauritzen which, as I conceive it, was to reconcile the all-embracing 
language of the Jones Act with those principles of comity embodied in 
international and maritime law that are designed to “foster amicable 
and workable commercial relations.” 345 U.S. at 582. Lauritzen, prop- 
erly understood, should, I submit, be taken to focus the judicial inquiry 
on the purpose of Congress and the presence or absence of an adequate 
basis for the assertion of American jurisdiction, when that purpose 
may be furthered by application of tae statute in the circumstances 
presented.® 


Act of state doctrine—foreign government order as defense to antitrust 
action 


INTERAMERICAN REFINING Corp. v. Texaco Maracarso, Inc. 307 F. 
Supp. 1291. 
U. S. Dist. Court, Dist., Delaware, January 7, 1970. 


Interamerican Refining Corp. (Interamerican) brought an action under 
the Sherman and Clayton Antitrust Acts + fer treble damages against Texaco 
Maracaibo, Inc., formerly Superior Oil Co. of Venezuela (Supven), Mon- 
santo Co. (Monsanto), Monsanto Venezuela, Inc., a wholly owned sub- 
s.diary of Monsanto (Monven), and Amoco Trading Corp., now survived 
ky American International Oi: Co. (Amoco), on the ground that defendants 
kad conspired to boycott the shipment of Venezuelan crude oil to plaintiff 
in order to destroy its business. Interamerican was incorporated in 1959 
for the purpose of processing low-cost Venezuelan crude oil in the United 
€tates and exporting the products or selling them as ship’s bunker in New 
York harbor, in order to avoid American import quota and tariff restric- 
tions. This arrangement enabled Interamerican to sell at prices below 
those of its competitors and to sell only in foreign markets. Defendants, 
Supven and Monven, holding concessions from the Venezuelan Govern- 
nent for exploring for and producing crude oil, supplied oil through Amoco 
to Interamerican. To carry out its activities, Interamerican rented a re- 
finery in Bayonne, N. J., from Petroleum Separating Co. (Separating) and 
modified it at considerable expense. The rental agreement included a force 
majeure clause designed to cover the contingency that changed conditions 
in Venezuela might prevent Interamerican from receiving its supplies of 
oJ. The clause reflected the interests of several of the principal stockholders 
n Interamerican who had keen involved in Venezuelan politics for some 
-ears prior to the establishment of the corporation. 

In 1960 Interamerican began operations with three shipments of oil 
-hrough Amoco from Monven and Supven. In March of that year Amoco 
iotified Interamerican that the Venezuelan Government had forbidden fur- 
rier sales of oil to plaintiff. After receiving one more cargo from Supven, 


6 Ibid. 318. 
115 U.S.C. §§ 1, 2, 15, cited by court. Footnotes by court omitted. 
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plaintiff suspended operations, a3 no supplier would provide oil without 
the permission of the Venezuelan Governmen:. Plaintiff then sought to 
invoke the force majeure clause in its contract with Separating. Arbitra- 
tion of the issue resulted in an award to Separating in December, 1960, 
which was affirmed by the Court of Appeals for the Second Circuit in the 
following year.? Plaintiff then commenced the present action. Moving for 
summary judgment, defendants did not deny the facts but contended that 
the action was barred by the statute of limitations and, in the alternative, 
that the order of the Venezuelan Government forbidding them to trade 
with Interamerican constituted «2 complete defense to an antitrust suit. 
Granting the defendants’ motion, the District Court held that a foreign 
governmental order forbidding trade with plaintiff constituted a complete 
defense to an antitrust suit based upon an allegation of conspiracy to boy- 
cott. Chief Judge Wright said: 


It requires no precedent, however, to acknowledge that sovereignty 
includes the right to regulat2 commerce within the nation. When a 
nation compels a trade practice, firms there have no choice but- to 
obey. Acts of business become effectively acts of the sovereign. The 
Sherman Act does not confer jurisdiction on United States courts over 
acts of foreign sovereigns. By its terms, it forbids only anticompeti- 
tive practices of persons and corporations.’ 
To the plaintiffs contention that -he court should inquire into the validity 
of the orders issued on behalf of the Venezuelan Government, the court 
replied: 
This Court may not undertake such an inquiry. In Banco Nacional 
de Cuba v. Sabbatino, 376 U.S. 398, 84 S.Ct. 923, 11 L.Ed.2d 804 
(1964), the Supreme Court teld that it could not explore the validity 
under Cuban law of acts of expropriation by the Castro government. 
The act of state doctrine, based upon proper concepts of sovereignty 
and separation of powers, commands that conduct of foreign policy 
reside exclusively in the executive. For our courts to look behind 
the acts of a foreign government would impinge upon and perhaps 
impede the executive in that function. Whether or not Venezuelan 
officials acted within their authority and by legitimate procedures is 
therefore not relevant to the instant case.* 


The court was satisfied that the uncontroverted evidence submitted in the 
case showed that defendants did not conspire tc boycott Interamerican but 


rather that they withdrew from dealings with plaintiff in compliance with 
orders issued by the Venezuelan Government. 


Defensive sea areas—Presidential power tc establish—Culebra Island 
Nawal Defensive Sea Area 


FELICIANO 0. UNITED STATES. 422 F.2d 943. 
U. S. Court of Appeals, Ist Cir., March 11, 1970. 


A resident of Puerto Rico sought a declaratory judgment that the Culebra 
Island Naval Defensive Sea Area had been established illegally by the 


2296 F.2d 124 (1961), cited by court. 3307 F. Supp. 1291 at 1298. 
4 Ibid. 1298-1299. 
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United States and that his right to travel had been improperly restricted 
thereby. Defendants moved to dismiss. The District Court for the District 
cf Puerto Rico granted defendants’ motion, holding that creation of the de- 
fensive sea area was within the discretionary powers of the President. On 
eppeal this decision was affirmed. 

In a per curiam opinion, the Court of Appeals pointed out that, although 
the original request to Congress for power to create defensive sea areas 
was sought for use “in time of actual or threatened war,” ? the actual law 
passed by Congress was couched in broader terms in that it authorized 
the President to establish such*areas when they were “necessary in his dis- 
cretion for purposes of national defense.”* As for the argument directed 
to the plaintiffs right to travel, the court observed that, according to Zemel 
v, Rusk, such a right may be restricted if government policy so requires.* 


Jurisdiction—military tribunal—civilian employee of armed forces 
abroad—whether military action in Viet-Nam constitutes “declared 


pid 


war 


UNITED STATES V. AVERETTE. 19 U.S.C.M.A. 363. 
U. S. Court of Military Appeals, April 4, 1970. 


The accused, a civilian employee of an Army contractor in the Republic 
of Viet-Nam, was convicted by general court-martial of conspiracy to com- 
mit larceny and attempted larceny. Jurisdiction in the case was founded 
upon Article 2(10) of the Uniform Code of Military Justice which extends 
military jurisdiction to certain classes of civilians “in time of war.” The 
Court of Military Appeals reversed the decision of the Court of Military 
Review and ordered the charges dismissed. 

Reviewing the several Supreme Court decisions which have ruled against 
the court-martial of civilian dependents or employees of American Armed 
Forces abroad, Judge Darden found that 


Since all these decisions covered offenses occurring in periods other 
than a time of declared war, they do not constitute authority that 
even in time of declared war courts-martial have no jurisdiction to 
try those who are not members of the armed forces, regardless of the 
connection between their offenses and the objectives of military dis- 
cipline.® 

It remained to be shown whether the military action in Viet-Nam con- 

stituted a “declared war.” The court took the view that 


[Flor a civilian to be triable by court-martial in “time of war,” Ar- 
ticle 2(10) means a war formally declared by Congress. We empha- 


1997 F. Supp. 1356 (D.P.R., 1969). 
2499 F.2d 943 at 944, quoting S. Rep. No. 940, 64th Cong., 2d Sess. (1917). 
8 Ibid., quoting 18 U.S.C. §96 (now §2152). 


4 Ibid. 381 U.S. 1 at 14 (1965). 
5 E.g, Reid v. Covert, 354 U.S. 1; 51 AJ.LL. 783 (1957); Grisham v. Hagan, 361 


U.S. 278 (1960); McElroy v. Guagliardo, 361 U.S. 281 (1960). 
8 19 U.S.C.M.A. 364. 
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size our awareness that the fighting in Vietnam qualifies as a war as 
that word is generally used and understood. By almost any standard 
of comparison—the number of persons involved, the level of casual- 
ties, the ferocity of the combat, the extent of the suffering, and the 
impact on our nation—the Vietnamese armed conflict is a major mili- 
tary action. But such a recognition should not serve as a short-cut for 
a formal declaration of war, at least in the sensitive area of subjecting 
civilians to military jurisdiction.’ 
The court stated that this opinion applied only to the present case, and did 
not reach the question of jurisdiction over civilians accompanying the 
Armed Forces in the field in time of declared war. Chief Judge Quinn 
dissented, taking the view that the case should be controlled by the court’s 
construction of “time of war” as it appears in Articles 43 and 85c of the 
Uniform Code of Military Justice. 


T Ibid. 365. 


BOOK REVIEWS AND NOTES 
Leo Gross 


Book Review Editor 


Droit des Communautés Européennes. Sous la direction de W. J. Ganshof 
van der Meersch. Secrétaire de rédaction Michel Waelbroeck. Collec- 
tions Nouvelles. Brussels: Maison Ferdinand Larcier, 1969. pp. exiv, 
1194 (double columns). B. Fr. 3,200. 


This gigantic and authoritative tome on the law of the European Com- 
munities, ie., the Coal and Steel Community, the Economic Community 
end Atomic Energy Comraunity, is the collective product of 60 co-authors 
who, with a few exceptions, are either teachers in Belgian or French 
faculties of law or active or retired members of the bureaucracy in charge 
cf the Community affairs. 

The treatise, which bears the completion date of July 1, 1968, describes 
the state of the law at that time. It thus was written at a juncture when 
the transitional period of the European Economic Community had not yet 
expired ? but when the establishment of the Common Market had already 
progressed to a point where the blueprint stage had been left far behind 
end all the essential groundwork had been laid. Moreover, the institutional 
development had long transcended the trim original framework of the 
treaties, resulting in the development of new forms of co-operative action 
end the creation of a host of subsidiary agencies.’ 

The treatise is divided into five principal parts. The first, by way of a 
general introduction, focuses on the characteristics and problems that are 
common to all three Communities. The second part discusses and analyzes 
the Community institutions in the technical sense, as well as the general 
legal arsenal and apparatus of the three Communities. Each of the last 
three parts, finally, deals separately and individually with one of the Com- 
munities. 

1 Professor Zweigert, author of a chapter on “the general principles of Jaw of the 
member states,” and Dean Pierard, author of a chapter on “nuclear hazards and their 
eoverage in the member states,” are, respectively, Director of the Max Planck In- 
stitute in Hamburg and Vice Dean of the Law Faculty at Lubumbashi; Mr. Braun, 
contributor of the chapter on “unfair competitian,” and Mr. van Bunnen, contributor 
ef the chapter on “trade-marks,” are practitioners at the Court of Appeals in Brussels; 
vir. van de Wetering, author of “transportation in the ECSC,” is a member of the 
;taff of the Dutch Ministry for Transportation and Waterways, and Mr. van der Meulen, 
eontributor of a brief chapter on “the coordination commission and the committee of 
“he permanent representatives,” is the Permanent Representative of the Dutch Gov- 
eamment to the European Communities. 


2 The transitional period ended on December 31, 1969. 
3 See the discussion of the contributions by Wohifarth and Schloh and by Louis below. 
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Obviously a huge and comprehensive treatise such as this ranges over a 
tremendous and diversified area and covers a vast number of different as- 
pects of the law governing the life of the Communities. Different portions 
of the massive work therefore will be of importance and interest to various 
groups of specialists. Students of transnational transactions will perhaps 
be especially interested in the chapters dealing with the protection of com- 
petition in the E.C.S.C. (Secs. 1464-1567, written by Professor Foriers) and 
in the E.E.C. (Secs. 1971-2000, written by Commissioner von der Groeben, 
and Secs. 2001-2148, by Dean Cerexhe), or in the chapters discussing the 
effects of the Common Market on company*law (Secs. 2505-2540, written 
by Professor Loussouarn), patents (Secs. 2582-2601, written by Mr. Das- 
sesse), trademarks (Secs. 2602-2617, written by Mr. van Bunnen) and un- 
fair competition (Secs. 2618-2645, written by Mr. Braun). Conversely 
students of international law and international organization might be more 
attracted by the chapters dealing with the nature and the powers of the 
Communities, the forms of their actions in the international arena and the 
interrelation between national powers and Community powers in the con- 
duct of international relations. Thus they will be appreciative of Professor 
Rignaux’s chapter on “the legal nature of the community” (Secs. 49-123), 
which is a succinct and lucid attempt to come to grips with such epithets 
as “supranational,” “quasi-federal” or “partly federal.” According to Pro- 
fessor Rignaux’s view, the Communities are international organizations of 
a novel category, characterized by attributes waich vest each organization 
with a Community character manifested in particular by a legal order of 
its own. Closely connected with Professor Rignaux’s contribution are the 
chapters dealing with the international legal personality of the Commu- 
nities (Secs. 326-361, written by Justice Pescatore), the relations between 
the three treaties and other international agreements entered into by the 
member states (Secs. 285-299, authored by Professor Reuter) and the com- 
mercial policy of the E.C.S.C. and the E.E.C. (Secs. 1631-1664, 2287-2348, 
likewise contributed by Justice Pescatore). The latter author affirms that 
the Communities possess international legal personality which is different 
and independent from that of the member states and is recognized as such 
by third Powers, and that, in addition, they have the capacity to exercise 
all international functions conferred upon them by the organic treaties. 
Justice Pescatore rejects (Secs. 341-343) the view that the Communities 
are merely instruments of international action af the member states. This 
seems to accord with the thesis that this reviewer has tried to develop, ac- 
cording to which the Communities are separate “participants” in the in- 
ternational arena, although they possess no sovereignty like that of states, 
including the member states.* 

Although the Treaty of Rome envisages acticns by the Council and the 
Commission only in one of five forms, designated as regulations, directives, 


4 The Effect of Regional Cooperation upon the Traditional Concept of State, Paper 
submitted to the 8th International Congress of Comparative Lew (Pescara, 1970). 
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decisions, recommendations and opinions," the actual practice of the Com- 
munities has gone beyond this catalogue. Thus it has come to create and 
recognize a totally different type of action styled as “Resolutions of the 
Representatives of the Governments Assembled in Council,” the nature of, 
and the appropriate area for which are much debated problems that have 
prompted numerous written questions by a well-known and inquisitive mem- 
ber of the European Parliament.* In the treatise both the general chapter 
on “the acts of the institutions” (Secs. 1134-1172, by Director General Wohl- 
{arth and Mr. Schloh) and the special chapter on “the resolutions of the rep- 
resentatives of the governments of the member states” (Secs. 1173-1185 by 
Mr. Louis) deal with these issues, and the authors of both agree that the re- 
spective resolutions are international accords of a meta-community nature and 
not acts of the Council as a Community institution. As a result the need for 
>roper ratification by the member states has been asserted, and in four 
of the member states resort to ratification procedures has been had on a 
number of occasions.’ Moreover, certain difficulties of style have arisen, 
che German texts usually calling them “resolutions” (Beschlüsse) while the 
French texts designate them as “decisions” (décisions). Even when the 
council proceeds as a Community institution, some of its actions are not 
labeled in the nomenclature of Article 189. This applies to nominations 
af members of the Economic and Social Committee and other organiza- 
‘ional measures as well as, in particular, to accords on future action and 
inter-institutional steps. The latter types of acts are called résolution in 
French and Entschliessung (as contrasted with Beschluss) in German.® 

Space forbids comment in detail on the many interesting contributions, 
such as Professor Ganshof van der Meersch’s chapter on “community law 
and its relation to the laws of the member states” (Secs. 124-253); Professor 
Waelbroeck’s chapter on “economic policy” (Secs. 2255-2286); Judge Me- 
gret’s article on “the councils” (Secs. 610-681); Mr. Noel’s chapter on “the 
commissions” (Secs. 514-609); and Mr. Olmi’s article on “agricultural pol- 
icy” (Secs. 1766-1822). All of them are informative and of uniform ex- 
cellence. 

The treatise is amazingly exhaustive. All important measures that have 
been taken are discussed, and all difficult legal problems that have arisen 
are presented. A few issues deserved a more detailed treatment, such as 


6 Treaty Establishing the European Economic Community, Art. 189, 298 U.N. Treaty 
Series 11; 51 A.J.LL. 865 (1957). 

6 See especially Written Question No. 336/67 and Commission reply, 11 J.O.C.E. 
No. C 38/5 (1968) (containing a list of the resolutions of a legal nature); Written 
Question No. 225/69 and Commission reply, 12 J.O.C.E. No. C 142/3 (1969) (re- 
lating to omissions from the list); Written Question No. 360/69 and Council reply, 
13 J.0.C.E. No. C 13/7 (1970) (relating to a register of such resolutions). 

7 The respective countries are Belgium, Germany, Italy and the Netherlands, see 
Written Question No. 336/67 and Commission reply 11 J.O.C.E. No. C 38/5 (1968); 
Written Question No. 340/68 and Commission replies thereto 11 J.O.C.E. No. C 36/14 
(1968); 11 J.O.C.E. No. C 96/1 (1968); Written Question No. 236/69 and Commis- 
sion reply, 12 J.O.C.E. No. C 146/6 (1969). 

8 See, e.g., resolution of the Council of Dec. 9, 1969, requesting certain proposals 
from the Commission, 12 J.0.C.E, C 163/1 (1969). 
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the compatibility between G.A.T.T. and the E.E.C. Treaty and the status 
of trade with East Germany. While the tariff negotiations within G.A.T.T., 
especially the Dillon and Kennedy rounds, are treated in admirable detail,® 
the terse statement that today any issue as to consistency with G.A.T.T. 
no longer exists (Sec. 291) seems far too sweeping,.’® Similarly, the brief 
reference to the Protocol on internal German trade and connected prob- 
lems (Sec. 1667) is overly skimpy, especially in the light of the actual 
Community action. 

The treatise is extremely well indexed. Although many topics are dis- 
persed over numerous sections, the reader should have no difficulties in 
finding all pertinent discussions. This feat is accomplished by means of 
a set of helpful tables, which connect the chronological events and the 
individual articles of the treaties with the relevant sections of the treatise, 
and of a detailed topical index in alphabetical arrangement. The whole 
editorial work is splendid, marred only by an unduly great number of mis- 
spelled German titles. 

STEFAN A, RIESENFELD 


State Succession in Municipal Law and International Law. 2 vols. By 
D. P. O'Connell. Vol. I: Internal Relations. pp. cxii, 592. Index. $25.00; 
Vol. II: International Relations. pp. cxii, 430. Index. $22.50. New York 
and Cambridge, England: Cambridge University Press, 1967. 


The publication of this two-volume work constitutes an event of unusual 
significance for the specialist in State Succession. Vast in scope, profound 
in research and insight, it represents the culmination of nearly two decades 
of study and publications which have marked the author as the outstand- 
ing expert in this field Until his entry, Continental scholarship had domi- 
nated the topic with such names as Kiatibian, Appleton, Huber, Gidel, 


9 See especially Secs, 588, 1652, 1553, 1664, 1750, 2325, 2326, and 2342, contributed 
by Messrs. Noel and Amphoux, Justice Pescatore and Mr. van der Mensbrugghe. 

10 See the account of the 25th mesting of the High Contracting Parties in 2 Bulletin 
der Europäischen Gemeinschaften 69 (Jan. issue, 1969); and Written Question No. 
90/69 and Commission reply, 12 J.0.C.E. No. C 91/10 (1969). 

11 See Council resolutions of May 11, 1966, III (4) relating to exports of farm prod- 
ucts to the Soviet-occupied zone, 9 Bulletin of the European Economic Community 15 
(July issue, 1966), and the written questions relating ~heretc, Written Question No. 
261/67 and replies by Council and Commission, 11 J.0.C.E. No. 17/8 (1968); 11 
J.0.C.E. No. 28/3 (1968); Written Question No. 261/88 and Commission reply, 12 
J.0.C.E, No. 29/14 (1969); Question Nos. 266/69 and 267/69 and replies by Council 
and Commission, 12 J.O.C.E. No. 155/3 (1969); 12 J.0.10.E. No. 162/6 (1969). 

1“The British Commonwealth and State Sucession After the Second World War,” 26 
Brit. Yr. Bk. Int. Law 454 (1949); “Economic Concessions in the Law of State Suc- 
cession,” 27 ibid. 93 (1950); “Secured and Unsecured Debts in the Law of State 
Succession,” 28 ibid. 204 (1951); “Change of Sovereign-y and the Doctrine of Act of 
State,” 26 Australian Law Journal 291 (1952); The Law of State Succession (1956); 
“Independence and Succession to Treaties,” 38 Brit. Yr. Bk. Int. Law 84 (1962); 
“State Succession and the Effect upon Treaties of Entry into a Composite Relation- 
ship,” 39 ibid. 54 (1963); “State Succession and Problems of Treaty Interpretation,” 
58 A.J.LL. 41 (1964); “Independence and Problems of State Succession,” in The New 
Nations in International Law and Diplomacy 7 (O’Brien ed., 1965). 
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schénborm, Jeze, Sack, Guggenheim, Udina, Castrén; and more recently, 
de Muralt, Zemanek, Fouilloux and Marcoff, the more prominent Anglo- 
American contributions being those of Keith, Hershey, Feilchenfeld and 
Wilkinson. By his many publications? in addition to numerous unpub- 
Hshed studies and memoranda, Professor O’Connell has singlehandedly es- 
cablished the numerical preponderance, for what that is worth, on the side 
of the common law jurists. 

Some sense of the scale of the undertaking may be gained from noting 
chat 90 pages are devoted to tables of cases, statutes, treaties and United 
Nations documents, all usefully supplied with page references to discus- 
sions of the same in the text. Insofar as subject matter is concerned, most 
of the topics of state succession are covered. Particularly illuminating are 
*he discussions of theories of continuity and state succession, of the pre- 
independence evolution of treaty-making and legislative powers in the 
British Empire and Commonwealth, the Francophone States of Africa, the 
Congo, and the Netherlands Indies. The treatment of acquired rights (Vol. 
I, pp. 237-481) is set out in highly nuanced detail, and pursued into the 
sxamination of the Anglo-American and Continental concepts of this sub- 
ject, as well as its application in respect of act of state, governmental con- 
tracts, concessions, and national and local debts. Volume II is concerned 
with succession to treaties in respect of annexation, cession, secession, in- 
dependence, merger, and dismemberment. Even the effects of change of 
sovereignty on air transit and transportation agreements, as well as on 
internally operative treaties in the fields of copyright, extradition and in- 
dustrial property, are considered. Although no particular chapter is re- 
served for problems of the “clean slate” and the “opting-out” and the 
“opting-in” formulae, these issues receive adequate treatment as well (pp. 
113-140 and 160-161). On the other hand, devolution agreements (pp. 
352-373) receive inadequate attention and postliminium is barely men- 
tioned. 

The authors vast erudition has preserved him from some, but clearly 
not all, of the pitfalls that ambush the writer on the subject of state suc- 
cession. Thus, he is prepared to recognize that the conditions obtaining 
under succession of governments can often so clearly resemble those of 
state succession as to be largely indistinguishable. Conversely, particu- 
larly in the case of former British and French colonies, attainment of in- 
dependence is more closely akin to succession of governments than to 
succession of states, despite the labels usually attached, given the pervasive 
legal structures and habits preserved from the colonial era. Likewise, he 
avoids characterizing state succession as transfer of sovereignty, notwith- 
standing the attraction which such a formula offers to proponents of theories 
of continuity. His breadth of view includes the possibility of recognizing 
succession as a “total displacement of one set of powers by another and 


2 Professor O’Connell’s concern with problems of state sucession has not inhibited 
his productivity in other, even unrelated fields, including the authorship of a widely 
used two-volume treatise on International Law (Stevens-Oceana, 1965) and a biography 
of Cardinal Richelieu (Weidenfeld and Nicholson, 1968). 
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not an assignment of these powers” (Vol. I, p. 32). Nevertheless, the con- 
clusion is that, even within this premise, “the successor State is entitled to 
exercise the predecessor’s rights and is obliged to discharge the predeces- 
sor’s duties, because international law so directs.” (Ibid.) A similar bal- 
ancing of attitudes informs his views on acquired rights, which “are as 
much at the legislative discretion of the new sovereign as they were at 
that of the old; the only question is whether five minutes after a change of 
sovereignty they exist at all, not whether thev may be legitimately ex- 
propriated or modified by the successor State” (Vol. I, p. 103). At the 
same time he opts for the conclusion that stich discontinuity is precluded 
by the requirement of respect for acquired rights, which is an obligation 
derived not from the predecessor, “but one imposed ab exteriore by inter- 
national law” (Vol. I, pp. 237-239). 

This normative approach is perhaps the inevitable consequence of years 
of study of the problems of state succession and of an apparent predilection 
for a monist approach to law (Vol. I, p. 30 et seq.), nurturing, in turn, a 
conviction that substitution of sovereignty can only be recognized within 
the context of continuity (Vol. I, pp. 4-35, 101-104; Vol. II, p. 140). This 
view is reflected in his normative concept of acquired rights and his aver- 
sion to the “clean-slate doctrine’ even as modifiec. in the Nyerere formula. 

The episodic nature of state succession, however, would not appear to 
warrant the placing of so high a premium on continuity. Neither in the 
case of the emerging states of Africa nor in respect of Israel, which has 
taken the lead in promoting the doctrine of the clean slate, have the dis- 
ruptions of continuity proved to be unmanageable. Insofar as acquired 
rights are concerned, a relevant consideration could be the fact that in 
developed countries the total values of international transactions represent 
but 1 to 7% of internal transactions, and, indeed, far less in the case of 
developing countries (if account be taken of both the cash and non-cash 
sectors). Moreover, acquirec rights involved in conflicts between two 
or more geographically separated or contemporeneously competitive juris- 
dictions, as with the “full faith and credit” clause, are scarcely analogous 
to the acquired rights concerned in the evanescent conflict of jurisdictions 
chronologically separated in the rarely recurring situation of state succes- 
sion. It may be doubted whether there are compelling reasons for passing 
the needs of international commerce over the interests of internal ordering 
of economic interests,’ particularly if “five minutes after a change of sov- 
ereignty” acquired rights, if they exist at all, “may be legitimately expro- 
priated or modified by the successor State.” 

Similarly, the normative approach as applied to succession to treaties 
leads to methodological as well as substantive difficulties. Frequently, the 
author takes unilateral acknowledgments by third governments of the con- 
tinued validity of a treaty following secession or independence to consti- 


3“The needs of international trade . . . are not supezior to those of internal trade 
and the restrictions accepted for the latter in order to attain uniformity of regulation 
should suffice for the former.” Bactifol, Traité de Droit International Privé 375-376 
(3rd ed.). 


972 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 64 


cute recognition of a norm of international law governing succession to 
reaties, rather than, more simply and directly, evidence of consent by the 
third party to an agreement constituting a novation (treaties involving 
3ulgaria, Iceland, Burma, Ceylon, India, Pakistan, Rwanda and Burundi, 
Vol. II, pp. 103-104, 111-112, 131, 182). Also acknowledgments by the 
successor states have been cited which have been made under conditions 
suggestive more of coercion than of recognition of a norm imposed ab 
sxteriore by international law (Vol. I, pp. 388, 486; Vol. II, pp. 103-104), 

It is, therefore, scarcely surprising thet novation should receive scant 
discussion (Vol. II, pp. 4, 349°351, 371-373) or that devolution agreements 
should be treated as constituting acknowledgments of norms “imposed ab 
2xteriore by international law” rather than as lattices for the formation 
of novations: “It is believed that . . . devolution agreements are confirma- 
tory of a general succession to treaties under international law, and are 
intended mainly to put other parties on notice of the successor State’s 
affirmative policy.” (Vol. IJ, p. 371.)* For the same reason the author 
appears to avoid discussion of the right of recourse of third states against 
the former metropolitan parties in the case of devolution agreements which 
have not matured into novations—a problem adumbrated many years be- 
fore in the analysis made by Feilchenfeld of the droit dz poursuite. 

The ultimate issue starkly exposed by discussions centering around the 
“clean slate” stance of emerging states is whether available evidence is 
indicative of normative rather than consensual and therefore ad hoc solu- 
tions. Kelsen has acutely posed the question by observing that only in- 
voluntary succession can be considered true succession in international 
law.' It may be doubted whether the more than 900 pages of this magis- 
terial publication offer a single instance of involuntary succession. In- 
deed, it is difficult to conceive of a model from which the element of 
consent could be excluded except by resort to the monist and neo-natural 
law formulae which the author adopts. Here lies, perhaps, the explana- 
tion of his willingness to defend the construct of unjust enrichment (Vol. 
I, pp. 34, 266-267, 298, 376), dispositive agreements (Vol. II, pp. 12-15, 
231-272) and servitudes (Vol. II, pp. 17-23 and 232). 

Be that as it may, these are small costs indeed to pay for a superb pro- 
duction that, for many years, should continue to merit both praise and 
daily use by the experts in the field. 

Joun H. SPENCER 


La Succession d'État en Afrique du Nord. By M. Flory, G. Fouilloux, B. 
Étienne and J.-C. Santucci. Paris: Éditions du Centre National de Re- 
cherche Scientifique, 1968. pp. 104. Index. Fr. 15. 


This slim volume on problems of emerging states and state succession 
in Northwest Africa, known as the Maghreb (Tunisia, Algeria and Mo- 


4 However, the author (Vol. II, p. 352) does concede that international law takes 
a liberal attitude towards the creation of vincula juris through the process of tacit 
consent or novation, 

5 Kelsen, “Théorie Générale du Droit International Public,” 42 Hague Academy, 
Recueil des Cours 326 (1932-IV). See also Waldock, First and Second Reports on 
Succession in Respect of Treaties, U.N. Docs. A/CN.4/202 and 214. 
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rocco), constitutes a contribution to the studv of these questions almost 
inversely proportionate to its size. The scholarship is meticulous, the 
exposure of issues, if not always the discussion, is illuminating and the 
style, despite plurality of authorship, is quite even. 

Two critical problems are involved. The frst relates to the fact that 
emergence to independence can be said to involve state succession in but 
one case only, that of Algeria, inasmuch as independence for Tunisia and 
Morocco signified the termination of protectcrate régimes. It is unfor- 
tunate, therefore, that the authors should have uniformly treated the prob- 
lems of Tunisia and Morocco as involving state succession rather than 
ratification and/or termination of acts of agency performed in their be- 
half by the protecting Power. The point is illustrated in the rejection by 
Morocco of the 1923 Convention of Paris on the Status of Tangiers, and 
of the U.S._French base installations agreement of 1950, and the rejection 
by both Morocco and Tunisia of boundary agreements concluded by France 
(pp. 15-24). In the case cof Algeria, the solutions were less selective 
despite the provisions of the Evian Agreements. Here systematic applica- 
tion of the “clean slate” doctrine in all its aspects was carried to the point 
that one might question whether there has been any application of state 
succession, apart from two possible exceptions. The first concerns the 
fact that, whereas Tunisia and Morocco have emerged as revisionist states 
with regard to Algeria, Spanish Sahara and Mauritania, Algeria has ad- 
hered to a rigid concept of state succession so as to preserve the status quo 
ante in respect of boundary treaties (p. 20). The other exception concerns 
the necessity for retaining French assistance. 

The second critical problem, as just suggested, has been the need on 
the part of all three states to retain French assistance beyond the date of 
independence and, in the case of Algeria—although the authors do not 
make this point themselves—the need for expcrting surplus population to 
France. The result, particularly in the case of Tunisia, where a large 
degree of self-government had been achieved before independence, has 
been a form of inverted “state succession,” entailing “succession” by the 
former metropole to properties which the latter had previously recognized 
as being owned by the protectorate (pp. 66-67). 

This phenomenon has not been encountered in Morocco, where progress 
towards self-government had, incongruously enough, been impeded by the 
Algeciras and the Tangiers (Paris, 1923) agreements. The book provides 
stimulating and varied insights into these problems, reflecting, undoubtedly, 
the outstanding scholarship of Fouilloux, revealed by several publications 
in this field. 

Viewed generally, only by exception can one point to the application 
of a law of state succession in North Africa, still less in the case of Algeria 
and the Evian Agreements. These agreements have been carefully set 
aside in practice largely through application of the Algerian law of De- 
cember 31, 1962, which provides that “all texts and provisions prejudicial 
to the internal and external sovereignty of the Algerian State or of colo- 
nial origin or discriminatory character, and all texts prejudicial to the 


974 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 64 


normal exercise of democratic freedoms, -are considered null and void.” 
‘This approach characterizes the treatment of succession to treaties, and to 
public property, of nationality, and of private rights as well as conces- 
sions. Although Fouilloux (p. 53) is of opinion that rules of succession 
were involved in respect of public property, the fact remains that the trans- 
fers in Algeria, as indeed in Tunisia and Morocco, were governed by de- 
tailed arrangements covering evaluation of properties, payment, or retention 
of the same by the former metropolitan Power for the purposes of assistance 
programs. Such provisions strongly suggest that transfer by sale and 
purchase rather than state succession was involved. 

The conclusion that problems of succession could best be regulated by 
 pre-independence agreements covering transfer of properties and guaran- 
tees of acquired rights in return for economic and technical assistance, 
might not meet with cordial approval on the part of emerging states. 


Joun H. SPENCER 


U.N. Protection of Civil and Political Rights. By John Carey. (Procedural 
Aspects of International Law Series, Vel. 8.) Syracuse: Syracuse Uni- 
versity Press, 1970. pp. xvi, 205. Index. $7.50. 


Much of the energy of the United Nations during its first 25 years has 
teen directed towards the achievement of a world order based on respect 
for human dignity. Its main concern has been the enunciation and elucida- 
ton of substantive standards of conduct expected of states in the treatment 
cf their own citizens, while only peripheral attention has been paid to 
tae procedures necessary to promote compliance. Mr. Carey’s study of 
these procedures, sponsored by the Procedural Aspects of International 
Law Institute, is to be welcomed, as it draws attention to what must surely 
ke a priority for the United Nations’ second quarter-century—a more effec- 
tve international protection of human rights. 

The author, who is able to draw not only on academic experience but 
cn first-hand practical knowledge of the United Nations Commission on 
Human Rights, leaves few stones unturned in his search for effective but 
realistic international procedures for protecting human rights. Coercive 
measures are considered to be largely ineffective, and doubts are cast on 
the value of adjudication in inter-state disputes affecting humanitarian is- 
sues. Not only is there disillusionment with the judicial process in this 
exea following the decision in the South West Africa Cases, but states 
Lave proved reluctant to initiate proceedings against other states which 
naltreat their own nationals. The author might have added that this 
cnwillingness to protect human rights when such action might jeopardize 
trade relations is not limited to action on behalf of another’s nationals: 
Britain has neglected to provide meaningful diplomatic protection to even 
her own nationals in South Africa. (Cf. the case of Philip Golding in 
1969.) The author suggests that less orthodox types of adjudication “might 
do more to relieve the oppressed than protracted inter-state litigation” (p. 
171), and under this head he examines proposals forthe establishment of 
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an international grand jury to incict individuals alleged to have committed 
crimes against humanity. In addition to an examination of coercive mea- 
sures and adjudication, the writer thoroughly examines the past experi- 
ence and future prospects of Un:ted Nations’ “investigation as a means of 
protection,” with special reference to Southern Africa, “negotiation to assist 
victims” (this chapter includes a discussion of the likely success of a U.N. 
High Commissioner for Human Rights) and “the protective power of pub- 
licity” in the cause of human righzs. 

The reference to the United Nations in the title of this work suggests 
a limitation which the text belies. The Wnited Nations’ practice is ex- 
amined together with that of specialized agencies such as I.L.O. and 
UNESCO, but in addition there is comparative reference to the work of 
the bodies established under the European Convention on Human Rights 
and Fundamental Freedoms, and to the International Committee of the 
Red Cross. The experience of tke United States Supreme Court in school 
desegregation is drawn on in an interesting discussion of how the Inter- 
national Court of Justice might have exercised judicial supervision over 
South West Africa if it had found against South Africa on the merits in 
1966. Surprisingly, no attention is paid to the domestic protection of hu- 
man rights resulting from the Ecropean Convention, despite the fact that 
the 1966 International Covenant on Civil anc Political Rights envisages 
similar remedies. A curious omission in an otherwise comprehensive sur- 
vey of governmental and non-governmental groups charged with the pro- 
tection of human rights is the absence of adequate discussion of the work 
of the International Commission of Jurists. ‘This body, which is linked 
to the United Nations on a consultative basis, has done much to preserve 
and promote acceptable legal standards by publicizing deviations from 
such standards in its regular publications and in its observers’ reports of 
particular violations of human rights. 

The sincerity of the author’s approach to the protection of human rights 
is a most impressive feature of the work. Idezlism does not blind him to 
the political realities of United Nations actions and to its shortcomings. 
This is particularly apparent in his examination of the Southern Africa 
investigations by the world body. He shows how investigations of a quasi- 
judicial nature into prison conditions in South Africa were undermined by 
the composition of the Ad hoc Group of Experts set up by the Commis- 
sion on Human Rights and by its non-judicial behavior. In a memorable 
passage he states: 


[A] U.N. investigative body would need to conduct its inquiries with 
the utmost circumspection. Justice would not only need to be done, 
but also be seen to be done. The body or persons whose accusations 
gave rise to the investigation should be strictly separated from the 
tribunal finding the facts. Conclusions should not be announced in 
advance. Testimony should be probed, if the respondent government 
does not do so, through intensive questioning by a advocatus diaboli 
using the techniques of either the European juge dinstruction or the 
Common Law cross-examiner. ... (Pp. 109-110.) 
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I: is only when these conditions are met that South Africa and her partners- 
im-trade will pay serious attention to the findings of United Nations in- 
vestigatory groups. This is borne out by the fact that reports of the In- 
ternational Commission of Jurists and the International Committee of the 
Fed Cross, however critical they may be, are generally taken more seri- 
ously by the South African authorities and news media than are those of 
United Nations investigatory groups. 

The study shows the extent to which Article 2 (7) has been rendered 
mugatory by United Nations’ claims to jurisdiction in the field of human 
rghts. The writers concern about the “double standard” in this respect, 
particularly as applied to South Africa, is to be welcomed. The failure 
of the United Nations to deal with glaring deprivations of basic freedoms 
in other parts of the world has not only proved a useful weapon of de- 
fense for South African Government spokesmen on the international front, 
tut it has been skillfully exploited domestically by pro-government news 
media to discredit the United Nations. A more pervasive concern for hu- 
man rights and an insistence on proper investigations before condemnation 
ky United Nations groups would not remove apartheid overnight, but it 
might improve the image of the United Nations in South Africa and initiate 
the long overdue humanitarian education of the ruling white oligarchies of 
Southern Africa. 

This slender volume should become the vade mecum of the lawyer, 
Ciplomat, scholar or layman who is concerned about human rights. It 
combines a thorough survey of United Nations material and scholarly 
cpinion with a realistic appraisal of past practice and a forecast of future 
trends. Hopefully Mr. Carey’s highly readable work will reach a wide 
sudience and result in a more realistic and effective approach to human 
rights problems by the international community. 


Jonn Ducarp 
Johannesburg, South Africa 


Law-Making in the International Civil Aviation Organization. By Thomas 
Buergenthal. (Procedural Aspects of International Law Series, Vol. 7.) 
Syracuse: Syracuse University Press, 1969. pp. xvi, 247. Index. $10.50. 


As the body of international legal norms continues to grow in scope and 
complexity, international organizations are making increasingly important 
contributions to it. One of these organizations is the International Civil 
aviation Organization (ICAO), founded pursuant to the Chicago Con- 
vention on International Civil Aviation of 1944. ICAO’s most important 
function is the adoption of “technical legislation” in the form of Interna- 
tional Standards and Recommended Practices (SARPS) contained in the 
annexes to the Convention, as promulgated and frequently amended by 
the Organization’s Council; Procedures for Air Navigation Services (PANS); 
end Regional Supplementary Procedures (SUPPS). Although for the 
most part this “legislation” is not absolutely binding on ICAO’s members, 
ž constitutes an elaborate code which, as the result of essentially voluntary 
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compliance by most states, has become the regulatory framework within 
which much of the world’s aviation activity takes place. 

In his admirably thorough and well-written monograph, which is the 
only extensive published study in English of some of the lawmaking ac- 
tivities of ICAO, Professor Buergenthal deals not only with “technical 
legislation,” but also with three other topics: membership in the Organi- 
zation, ICAO’s rôle in the settlement of disputes, and the process by which 
the Convention is amended. On all four topics he sets forth many little- 
known but illuminating facts concerning the practice of the Organization 
and its members, and presents full analyses of the procedures employed, 
the legal problems encountered, and the legal effects of the Organization’s 
actions. Particularly interesting -s his discussion of the amendment process 
in which he offers a reinterpretation of Article 94 of the Convention which 
would avoid some of the difficulties that may be caused by this inept 
provision. 

Professor Buergenthal seems to take a somewhat narrow view of the law- 
making functions of ICAO. His book does not deal with the rôle of the 
Organization and its Legal Committee in the preparation of multilateral 
conventions on air law. Although these conventions are adopted at diplo- 
matic conferences and do not enter into force until they have been rati- 
fied by the specified number of states, they may exert an influence on 
the development of the law even before ratification. Nevertheless, Professor 
Buergenthal has made a contribution of outstanding value to our knowledge 
and understanding of the international legislative process. 


O. J. Lissrrzyn 


General Principles of Law and the International Legal Order. By Géza 
Herczegh. Budapest: Akadémiai Kiadó, 1969. pp. 129. Index. $6.00. 


This monograph by one of the more talented younger generation of 
Hungarian international law schclars indicates that the debate on the gen- 
eral principles of law is not confined to the West. The interpretation of 
Article 38, paragraph 1(c), of the Statute of the International Court of 
Justice and of its predecessor apparently created as much controversy 
among international lawyers of the “Socialist” world as among those of 
the “capitalist” countries. 

Dr. Herezegh starts with an analysis of Article 38, paragraph l(c), of 
the Statute. He then proceeds to examine, successively, the relation be- 
tween principles of law in general and principles of international law; the 
function of the general principles of international law (herein he dis- 
cusses jus cogens); and, finally, the application of the principles of munici- 
pal law in international law, with particular attention to resort to such 
principles by arbitration tribunals. The autkor’s conclusion is that the 
“general principles of law recognized by civilized nations” (he has little 
sympathy for the word “civilized” in this context) was intended to refer 
to the principles of the municipal law of various states members of the 
international community. 
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Apart from the competent and scholarly treatment of the subject, Dr. 
Herczegh gives a comprehensive view of the differing positions taken in 
this regard by leading Socialist international law scholars (principally 
Soviet and Hungarian). Clearly, there is no monolithic concept among 
them of what are the general principles of law or whether or not these 
principles constitute “sources” of international law. 

Being somewhat familiar with the international law literature of Social- 
ist authors, this reviewer finds Dr. Herczegh’s contribution particularly 
revealing in at least two respects. First, the author’s familiarity with and 
grasp of the relevant Westerns literature is impressive. Most of the im- 
portant writings on the general principles of law in English, French and 
German are cited and analyzed. The trend of paying some attention to 
Western writings was discernible for some time, but references to such 
literature by Socialist international Jaw scholars was frequently superficial 
and condescending. While Dr. Herezegh relies heavily on his Soviet 
and Hungarian colleagues, he treats Western views with equal respect; 
and his disagreement is by no means confined to positions taken by “bour- 
egois” scholars. Second, his book is remarkably free from ideological pro- 
rouncements and insidious comparisons between “capitalist” and “Socialist” 
concepts of law. 

Western students interested in Dr. Herczegh’s topic will find this mono- 
graph well worth reading. 


Francis DEAK 


Conférence de La Haye de Droit International Privé. Actes et Documents 
de la Session Extraordinaire, 13 au 26 avril 1966. Exécution des Juge- 
ments. The Hague: Imprimerie Nationale, 1969. pp. 514. Indices. 
FI. 72. 


This volume publishes almost all the material relating to the Hague Con- 
ference’s recent work on the recognition of foreign judgments. Although 
the volume’s title refers only to the Extraordinary Session held in April, 
1966, the collection begins with minutes and working papers from the 
Conference’s Tenth Session, held in October, 1964, where work was begun 
on recognition. Minutes, working papers, and other documents from the 
Extraordinary Session follow and comprise the bulk of the collection. Next 
comes material from the meeting, held in October, 1966, of, the Special 
(Commission constituted to deal with a problem of difficulty and delicacy— 
the question whether the Draft Convention should go beyond specifying 
certain jurisdictional bases that entitle foreign judgments to recognition 
to an enumeration of other bases that would preclude recognition. This 
problem, though discussed behind the scenes from the beginning of the 
=xtraordinary Session, did not emerge as a clear-cut issue until too late 
“or the Session to resolve it. The last item in the volume is an extract 
-rom the Final Act of the Eleventh Session, held in October, 1968, contain- 
‘ng a “Recommendation relating to the connection between the Convention 
on the Recognition and Enforcement of Foreign Judgrnents in Civil and 
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Commercial Matters and the Supplementary Protocol.” (The Supple- 
mentary Protocol had been drefted and adcpted by the Special Com- 
mission. ) 

The complex, instructive, anc at times dramatic story of the Hague 
Conference’s efforts to develop sound standards for the enforcement and 
recognition of foreign judgments presented in the volume here reviewed 
is nearly complete. Regrettably, the minutes of the Eleventh Session cover- 
ing the discussion of the Recommendation will be separately published 
in a volume devoted to that Session. A reluctance to delay further the 
publication of the volume on tae Extraondinary Session presumably ex- 
plains this omission. 

Although the Draft Convention, the Supplementary Protocol, and the 
Recommendation are in equally authentic English and French versions, the 
official reports on the Convention (pp. 360-388) and on the Protocol (pp. 
498-504) unfortunately appear only in French. The reports and discus- 
sions—the latter ably summarized by the Conference’s Secretariat and pub- 
lished in English or French, depending upon the official language used by 
the speaker—are, of course, of great importance in understanding why 
the Draft Convention and the related Protocol took the form they did. 
But these materials have as wel a more general interest. They furnish 
an insight into the approaches of various legal systems to the recognition 
problem and provide penetrating and provocative discussions of funda- 
mental issues and difficulties. 


ARTHUR VON MEHREN 


The Australian Year Book of International Law, Edited by J. G. Starke. 
Vol. 1: 1965. pp. 170; Vol. 2: 1966. pp. 189. Index covering 1965 and 
1966 vols. Sydney, Melbourne and Brisbane: Butterworths, 1966, 1969. 


The volumes of this Year Book are welcome additions to the literature on 
both public and private international law. In a prefatory statement the 
editor emphasizes that the aim has been primarily “to deal with current 
developments in public and private international law of more immediate 
significance to Australia, while providing practical information in regard 
to other areas of the two subjects where changes are in process.” (Vol. 
2, p. 3.) The second volume contains, as « new feature, a summary, 
“critical in places” (p. 3) of Australian case law and statutory develop- 
ments for 1965-1966 in the field cf private international law, and of English 
decisions in the same field regacded as relevant to the Australian scene. 
The two publications contain material on subjects of such wide range as 
to preclude extended comment or. each in a brief review. 


I 


Illustrative of the timeliness of contributions are Sir Percy Spender’s ar- 
ticle in the 1965 volume on “Ths Office of President of the International 
Court of Justice,” and Alastair Lamb’s discussion of “Treaties, Maps and 
the Western Sector of the Sino-Indian Boundary Dispute.” In the course 
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af the latter the author notes (p. 45) that neither side produced a map 
antedating the 1950’s which showed the Chinese or Indian claims exactly 
as they were described during the 1960-1961 Sino-Indian discussions. 

Dean Zelman Cowen’s contribution on “Marriage, Matrimonial Causes, 
Legitimacy and Adoption: Miscellaneous Notes on Recent Australian Stat- 
utes” deals with practical problems. Writing on “Some Aspects of Sub- 
scance and Procedure in the Conflict of Laws,” P. F. P. Higgins notes (p. 
60) that there is not one uniform law governing limitation of action in 
all States of the Commonwealth; he submits (p. 70) that there cannot be 
a true federation of completely independent sovereign States. 

Discussing “Exchange Controls under West German Treaties for the pro- 
tection of Private Foreign Investment,” Raj Krishna expresses the view (pp. 
&2-83) that West German treaties of “protection,” in the approach to which 
taere has been a certain degree of flexibility, have advantages over full- 
fledged establishment treaties. Examining “Some Juridical Aspects of Aus- 
tralian Trade Agreements,” D. R. Anderson, former legal officer in the 
£ittorney-General’s Department of the Commonwealth of Australia, points 
cut that by the end of World War I Australia and other Dominions had 
the right of conducting semi-independent negotiations; he also notes (pp. 
€1-92) the extent to which there has been assent to obligatory jurisdiction 
commitments. 

On the subject, “Title to Land in the Trust Territory of New Guinea,” 
J. Leyser contributes an instructive article on the legal history of that area. 
Writing on “Elements of the Sociology of International Law,” the editor of 
the Year Book suggests (p. 121) that, sociologically speaking, it may well 
be necessary to discard the expression “international community”; he refers 
(p. 126) to the apparent readiness of nations to contemplate a “depersonal- 
ization of war through ‘push-button’ missile and nuclear weapons.” He 
views the waging of peace (p. 136) as a necessity implicit in modern 
international law. In an article on “Domestic Jurisdiction, Enforcement 
Measures and the Congo,” Leo Gross suggests (p. 150) that United Na- 
tions organs are “allergic to . . . specific invocation of Charter articles”; 
he concludes (p. 158) that action of the United Nations force was “legally 
unfettered by the domestic jurisdiction limitation contained in the first 
part of article 2(7).” 
` Jn his “Digest of Australian Practice in International Law, 1964-1965,” 
the editor of the Year Book discusses, inter alia, official statements that 
Lave been made concerning the Australian Government and Viet-Nam, also 
the situation of foreign investors with respect to the repatriation of capital. 
He notes (p. 166) the Australian position with respect to compulsory mili- 
tary service by aliens. 


Il 


As compared with the first volume of the Year Book, the 1966 volume 
touches material on a somewhat greater variety of subjects, most of them 
relating to public international law. Writing on “The Acquisition of Terri- 
torial Sovereignty by Newly Emerged States,” the editor suggests (p. 13) 


1970] BCOK REVIEWS AND NOTES 981 


the discarding of the technicality that only states can acquire plenary terri- 
torial sovereignty, and, while preferring to limit views stated in this 
article to the instances of newly emerged states in the decade just prior 
to his writing, observes (p. 14) that “recognition is quite irrelevant so far 
as the acquisition of sovereignty over territory is concerned.” On the sub- 
ject, “The New Zealand-Australia Free Trade Agreement, 1965,” F. Mc- 
Carthy suggests (p. 31) that in the agreement there is recognition of an 
international economic doctrine which he thinks may yet be translated into 
some kind of ruling principle of international law, obligating states to co- 
operate in the field of planning and development. 

Writing on “Conflicts of Laws within a Federation: Anderson v. Eric 
Anderson (Radio and TV) Pty. Ltd.,” P. E. Nygh regards the mentioned 
case as authority only for the propositions (stated at pp. 45-46) that “(a) 
A plaintiff suing on a tort committed abroad cannot succeed in the forum 
unless he would have been entitled to judgment in the forum if all the 
facts, including his own conduct, had occurred there. (b) Despite the 
constitutional and statutory mandate of full faith and credit, the common 
law rules of private international law are still substantially applicable to 
conflicts of laws between the various parts of the Commonwealth,” and 
“(c) A State court does not exercise federal jurisdiction merely because 
it has to apply or consider a federal law.” 

Under the title, “The Plowing of Two Furrows: The International Labour 
Organization (I.L.O.) Commissions of Inquiry of 1961 and 1962,” Gillian 
White finds significant for the continuing development of international 
law the decision of the Governing Body of the LL.O. to refer complaints 
by the Government of Ghana and the Government of Portugal to commis- 
sions of inquiry. The efficacy of the mere prospect of such an investi- 
gation is suggested (p. 64). 

William E. Holder of the Law School of the University of Mississippi 
has contributed to the Year Book an article on “The Legality of United 
States Participation in Vietnam: An Appraisal.” In his conclusion he sug- 
gests as a strong inference (p. 83) that in the growing involvement in 
Viet-Nam “, . . the United States has been prepared to engage in legal 
brinkmanship.” On the subject of “Legal Aspects of the Joanna V’ and 
‘Manuela’ Incidents, April, 1966,” Captain H. L. Cryer, RN (retired), for- 
merly Chief Naval Judge-Advocate, finds in the case of the first-mentioned 
ship (p. 90) “no such instant, overwhelming necessity for self-defence as 
would have justified the use of force against her”; he refers (p. 95) to the 
U.N. Security Council’s having authorized, for the first time, a single U.N. 
Member to act in its own right with U.N. authority. The author submits 
(p. 98) that the United Kingdom has shown her respect for the principle 
that, except in the case of urgent self-defense, “lawful use of force is a 
monopoly of the United Nations itself.” 

Writing on “Delimitation of Maritime Frontiers: Radio Stations in the 
Thames Estuary,” E. D. Brown finds international law textbooks “under- 
standably” somewhat imprecise in their dealing with the territorial sea 
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of a normal coastline (p. 105). He refers to R. v. Keyn (1876), notes the 
effect of the Territorial Waters Jurisdiction Act, 1878, and the rule of con- 
struction of criminal statutes, as also the effect of the Wireless Telegraphy 
Acz 1949 (p. 113). 

Under the caption “The Hague Conference on Private International Law,” 
M. L. Saunders, Secretary at the Permanent Bureau of the Conference, dis- 
cusses the Convention on Civil Procedure and other relevant conventions. 
He notes (p. 123) the first instance of the solution of the problem of as- 
certainment of the applicable law in a non-unified legal system. The 
usefulness of the article is enhayced by the inclusion of a table showing 
the subjects of conventions, as well as the signatories, ratifications and 
accessions. 

An instructive (although brief) part of the 1966 Year Book is that by 
J. E. S. Fawcett on “Some Recent Developments in Commonwealth Treaty 
Prectice.” The author provides (p. 133) a summary statement as to the 
legal force and effect of an agreement made by the government of such 
an entity as Sarawak with the Government of the United Kingdom. 

The first of two discussions in the Year Book under the section on “The 
South West Africa Cases (1966): Two Views,” is that by W. A. McKean who, 
wr:ting on “Legal Right or Interest in the South West Africa Cases,” pro- 
vices a critical comment in the course of which he refers (at p. 141) to 
the so-called “Tanganyika clause.” Published as “Contributed,” without 
incication of the author, is a six-page section on “An Examination of Cer- 
tain Criticisms of the South West Africa Cases Judgment”; the author con- 
cludes (p. 148) that in no way did Judge Spender’s exercise of the casting 
vote “involve any departure from the canons of recognized judicial practice.” 

The editor of the Year Book has provided, in the volume for 1966, a use- 
ful nine-page digest of Australian practice in international law for the 
peziod from July 1, 1965, to June 30, 1966. A section on “Recent Develop- 
ments in Private International Law” by E. I. Sykes presents a summary 
of zase law in Australia touching this area and of relevant English decisions 
for the period indicated. 

The first volume of the Year Book included only one book review. In 
the 1966 volume an eleven-page section comprises reviews. 

While these two volumes, particularly that for 1966, would seem to at- 
ternpt coverage of a large number of topics in relatively small space, this 
is żo a considerable extent offset by the timeliness and practical relevance 
of much that is provided. 


RosBert R. WILSON 


Soviet Yearbook of International Law 1968. Edited by the Soviet Asso- 
aiation of International Law. Moscow: Nauka Publishing House, 1969. 
pp. 518. 3 R. 34K; $9.50. 


Fostering of the doctrine of ideological class struggle within the con- 
fines of an international law of peaceful coexistence is a primary aim of the 
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1968 Soviet Yearbook. Although the doctrine excludes warfare between 
states of contrasting systems because of the danger of escalation to total 
destruction, it is seen to retain its feature of traditional castigation of 
classical imperialism and praise of proletarian internationalism. The ex- 
pectation that the Marxian Soczalist system will ultimately win the world 
still runs high. 

V. F. Gubin’s leading article sets the tone of the volume, calling upon 
Soviet international lawyers to expand the Soviet-sponsored doctrine 
throughout the world, but counseling them to avoid adventuristic attempts 
to precipitate or export revolution. Subsequent papers respond to the 
call field by field, as do the speakers whose remarks are summarized in 
minutes of the 1967 and 1958 annual meetings of the Association. Among 
these is M. I. Lazarev’s plea for invention of a new terminology to express 
the substance of the favored doctrine and for creation of a procedure 
through which something new will be substituted for terms he believes 
to be obsolete. 

Coming as it does as the first yearbook after the Czechoslovak events of 
August, 1968, the volume will attract foreign specialists seeking light on 
the legal argument in support of Warsaw Pact action. Perhaps because 
the volume was already ready for press, there is nothing in the Russian 
texts; only a paragraph inserted in the English translation of V. S. Semenov’s 
study of peacekeeping, in which he argues for reactivation of the United 
Nations Military Staf Committee to supplant the Secretary General as 
executive of Security Council peacekeeping resolutions. The inserted para- 
graph reads: 


The provocative campaign by imperialists in the United Nations in 
connection with the events in Czechoslovakia will not affect the firm 
determination of the Soviet Union to defend the interests of the social- 
ist commonwealth, peace and internationel security. 


As usual in the Yearbook, discussion of technical matters reveals specific 
Soviet interests and excites thought. In P. E. Nedbailo’s forceful plea for 
recognition of human rights, he opposes efforts to create an international 
human rights tribunal, preferricrg to leave enforcement to offending states 
activated toward reform by resolutions of cutsiders operating upon the 
basis of treatment agreed upon at the United Nations. O. V. Bogdanov 
urges adoption of a treaty prohibiting armies and armaments, but he places 
leadership in the formulation of such a treaty in the Security Council, 
presumably because it is the lore organ controlled by the great Powers. 

B. M. Klimenko recognizes the right of states to lease territories but 
only for limited periods. He would also accept alienation, but only so 
long as the principle of self-determination is observed. R. A. Tuzmuk- 
hamedov favors expansive use cf third-party zood offices to settle disputes 
and hails Soviet initiative in gathering the cisputants in Tashkent to re- 
solve the Indo-Pakistan conflict. Also he adds novelty by hailing the event 
as recognition of his native Uzkek Republic es having international status. 
Previously, only the Ukraine and Byelorussia as Members of the United Na- 
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ticns have received attention as international actors. S. V. Cherninenk 
reects arguments that individuals are subjects of international law, while 
V. A. Kartashkin argues for denial of restitution of property to aggressors 
af-er defeat until the losses of victims have been compensated. 

Foreign trade law receives attention. The decision in the Sabbatino 
case is summarized, and the Hickenlooper Amendment castigated. I. L. 
Kovan offers a surprise in favoring direct participation by Soviet industrial 
enterprises in foreign trade rather than through state trading enterprises. 
The Geneva world trade resolution of 1964 is hailed by V. V. Fomin, who 
calls for its implementation one the basis of sovereignty, equality, non- 
interference and mutual benefit. 

Perhaps the most intriguing material for foreigners is to be found in 
ths minutes of the Association meetings providing brief but tantalizing 
summaries of opposing arguments of participants. Some years back, dis- 
putes were resolved in reaching a consensus, and only the latter was pub- 
lisned. Now one can learn that one orator thinks human rights have come 
to enjoy a life of their own, while another thinks them dependent for 
rezognition on state action. The substance of a definition of aggression 
provokes quite differing proposals for definition. A trial balloon is floated 
as a proposal to recognize a new crime of “neocolonial genocide,” defined 
as the attempt by an African tribe to exterminate its neighbor, acting 
urder the stimulation of hatreds fostered by former colonial masters. An- 
otner is a suggestion that the immunity granted state-owned merchant 
vessels should be extended to prevent search in a foreign port and arrest 
or board of offending seamen. 

Notes by junior scholars supplement an extensive book review depart- 
ment. 200 participants at the annual meetings, which now last two days, 
are heralded as proof of increasing interest. Much of this is due to the 
veterans G. I. Tunkin and D. B. Levin, whose 60th birthdays are signaled 
wth photographs and useful biographies. Both have argued incessantly 
for factual research in depth rather than unfounded bombastic statements 
of political doctrine. 

Regrettably the articles in the yearbooks seemingly still must be couched 
in the militant language of ideological struggle, and even the seniors feel 
obliged to conform to practice. This cannot but seem inappropriate to 
many foreign scholars who attempt to resist pressures in the same direction 
in their own countries and who look to international law to create a fel- 
lowship of reconciliation to heal wounds rather than to promote “struggle.” 

Joun N. HAZARD 


BRIEFER NOTICES 


Les Armes Biologiques et le Droit International. By Henri Meyrowitz. 
(Paris, Editions A. Pedone, 1968. pp. vi, 158. Index. Fr. 20.) When more 
than 150 printed pages are used to discuss the pros and cons of a single 
legal proposition (the status under international law, conventional and 
customary, of the use of biological weapons), the arguments advanced and 
the conclusions reached wi!l undoubtedly’ be of great interest to the stu- 
dent of law, but they will scarcely be compelling to the government which 
is confronted with the problem in a decisior.-making context. Neverthe- 
less, this book, a reworked and enlarged version of a study originally pre- 
pared by the author for the International Institute for Peace and Conflict 
Research of Stockholm, is probebly the most in-depth study ever made of 
the legal status of biological (and to some extent chemical) weapons and 
one to which legal advisers of foreign and defense ministries will neces- 
sarily have recourse. 

Although the title and the stated object of the book are limited to bio- 
logical weapons, the author frequently finds it appropriate to include 
lengthy discussions of chemical weapons. Thus he spends considerable 
time on the much debated problem of the status of lachrymatories under 
the 1925 Geneva Protocol! anc under customary international law. (In 
concluding that this type of weapon is prohibited, he relies heavily on a 
1930 statement of the British Government. Just recently that government 
determined that, in the light of modern developments and domestic uses, 
the present-day tear gas (cs) is not within the prohibitions of the Pro- 
tocol.?) He also discusses another much debated problem with respect to 
chemical weapons—the legality of the use of defoliants. 

There is much in M. Meyrowitz’s book with which this reviewer dis- 
agrees (the illegality under customary international law of the use of in- 
capacitating gases and defoliants; the denial of the right of the United 
States to participate in the 1966 debates in the United Nations on the 
proper interpretation of the 1925 Geneva Protocol in connection with the 
drafting and adoption of a General Assembly resolution because it was 
not a party to that Protocol; the effect of the reservations made by many 
states to the Protocol, etc.). Even so, no study of that part of the law of 
armed conflict relating to biological warfare (and to a lesser extent chemi- 
cal warfare) would be complete if it did not take into account the posi- 
tions advanced by the author in this book. 

Howard S. Levre 


United Nations Peacekeeping 1946-1967: Documents and Commentary. 
By Rosalyn Higgins. Vol. I: The Middle East. Issued under the auspices of 
the Royal Institute of Intemational Affairs. (London, New York and To- 
ronto: Oxford University Press, 1969. pp. xiv, 674. Index. $15.50.) Vol- 
ume I, which deals with the United Nations peacekeeping operations in 
the Middle East, is the first of three projected volumes of documents and 
commentary on the subject. The second volume covers U.N. operations 
in Asia, and the third will focus >n peacekeeping in the Balkans, the Congo 
and Cyprus. If the second and third volumes measure up to the first, the 
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author will have performed a valiant and useful service in this important 
field of U.N. activity. 

Each of the five cases in this volume is treated under 13 headings which 
are common to all operations, as for example, functions and mandate, rela- 
ticns with host state, finance, political control, and composition and size 
of the force. The purpose of the common headings, the author states, is 
to “facilitate both comparative analysis and understanding of the signifi- 
cance of particular documents.” 

In addition to the valiant and useful service which the author has per- 
fo-med (and one might add that the task appears to be a labor of love), 
she includes a bonanza-like assurance in the following language: 


there is no one single place to which the student of peacekeeping can 
turn for ready access to all the documentation. He has been obliged 
to flounder among the voluminous and unsifted U.N. documentation— 
with which he may not be familiar—and has had no guarantee that 
he has discovered all the relevant materials or that he has fully ap- 
preciated their implications. (Italics added.) 


The author’s assurance with respect to all the relevant materials, i.e., U.N. 
dccuments, is far more credible than is the assertion that the student, by 
heving a complete roster of documents, would fully appreciate their im- 
oa Some perhaps might, but the reviewer has doubts that many 
would. 

The volume is largely a collection of documents with not a great deal 
of commentary. Whenever the commentary does appear, it is more often 
narrative than analytical in character. It is nevertheless helpful to have 
ths narrative in order to understand better the course of the peacekeeping 
operation. Students of the subject the author deals with will find this 
vclume an invaluable handbook on peacekeeping operations. 

Davin W. WaINnHOUSE 


Supranationalism and International Adjudication. By Forest L. Grieves. 
(Urbana, Chicago and London: University of Ilinois Press, 1969. pp. xvi, 
9€6. Appendices. Index. $10.00.) Professor Grieves (University of Mon- 
tana) has written a book (originally a doctoral dissertation at the Univer- 
sity of Arizona) the title of which turns out to be rather more seductive 
than its contents. This is not to say that the book is not useful or good. 
Although not treating extensively the theoretical concept of supranational- 
ism or offering many new insights into the process of international adjudi- 
cation, the book offers an accurate and concise introduction to the most 
important international tribunals. 

In the first chapter Professor Grieves undertakes a brief review of the 
concept of sovereignty and a summary of the major writings on the con- 
cept of supranationalism. The latter provides a very brief and useful 
ecndensation of the discussions of supranationalism that have developed, 
mainly in the literature of the European Communities, and an “operational- 
ization” of the concept which is used to assess the various international 
tr:bunals. 

Chapters two through six comprise discussions of the Central American 
Court of Justice, the Permanent Court of International Justice, the Inter- 
netional Court of Justice, the Court of Justice of the European Commu- 
nities, and the European Court of Human Rights, respectively. Each of 
the international tribunals is assessed on the basis of the expectations of 
the statesmen involved in its formation, the formal constitutional basis for 
its creation, and its operation in practice. On the basis of the nature and 
operation of the tribunals, Professor Grieves determines the degree to 
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which each one manifests a character of supranationalism. It is no sur- 
prising revelation to discover that on these counts only the Court of Justice 
of the European Communities is truly supranational. Chapter seven con- 
cludes the book with a short surmmary of the basic observations about each 
of the courts in terms of the criteria set forth in the first chapter. 

There is little of a conceptual or factual nature that is new in this book, 
but it does contribute to the literature in that it brings together in usefully 
comparable form basic informetion on the major international tribunals, 
including one (the Centra! American Court of Justice) on which there 
exists very little literature. Of particular importance are the carefully pre- 
pared and complete tables which summarize the nature and solution of 
contentious cases before each of the tribunals. In sum, Professor Grieves 
offers us an introduction and reference work which is useful for anyone as 
a first source in pursuing information on any of the major international 


tribunals. 
W. ANDREW AXLINE 


Das Mandat der Neutralen Überwachungskommission in Korea. By 
Peter Duft. (Zürich: Polygraphischer Verlag AG, 1969. pp. xx, 124. 
Fr./DM. 22.) This dissertation, published as Monograph No. 45 in the 
series Ziircher Studien zum Internationalen Recht, is a valuable contribu- 
tion to the literature concerming international armistice supervisory organs 
in general, and the implications of Switzerland’s neutrality for Swiss par- 
ticipation in such organs in particular. The author examines the mandate 
and the performance of the Neutral Naticns Supervisory Commission 
(NNSC) which was established by the Korean Armistice Agreement of 
July 27, 1953, to “supervise, observe, inspect and investigate adherence to 
the terms of the Armistice Agreement relative to the introduction into 
Korea of reinforcing military personnel and equipment.” He argues that 
the limited powers of the Commission and the principle of strict parity 
governing its composition (Sweden, Switzerland; Czechoslovakia, Poland) 
made it unavoidable that the NNSC progressively curtailed its functions 
in an effort to remain within the diminishing common legal and political 
ground shared by the parties to the Armistice Agreement. As a result, the 
author states, the Commission today is no more than a symbolic presence in 
the Demilitarized Zone; however, in his view, the potential of individual 
members even of this limited international organ for undertaking functions 
of good offices and mediation is larger than is commonly realized. The 
dissertation might have benefited from referance to additional literature 
on the subject, particularly Wainhouse, International Peace Observation 
(1966), and Freymond, “Supervising Agreements: The Korean Experi- 
ence’; ? on the other hand, it is unlikely that Dr. Duft would have found 
reason to modify his main conclusion, namely, that the good faith of the 
parties to the armistice agreement is the primary condition for the success 
of any international armistice supervisory machinery, and that such ma- 
chinery continuously must take into account changes in the political context 
within which it functions. 

Erm N. VALTERS 


Kashmir and the United Nations. By Rahmatullah Khan. (Delhi: Vikas 
Publications, 1969. pp. xii, 199. Appendices. Bibliography. Index. Rs. 
26.) As framed by Dr. Khan, the legal issue at the heart of the controversy 
over Kashmir between India ard Pakistan is: Was the armed infiltration 
by Pakistan in 1947-1948 as well as in 1965 in conformity with interna- 
tional law? (P. 26.) All the argumentation flows from his negative 


1 Noted in 61 A.J.LL. 637 (1987). 2 37 Foreign Affairs 496 (1959), 
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answer to that question, and in answering the question Dr. Khan does not 
consider the possibility that Kashmir might be regarded as either inde- 
pendent or as part of Pakistan in 1947, or that Pakistan might have had a 
justification in the law of reprisal for its activities in Kashmir. 

The result is curious. The book is a very competent and thorough exer- 
cise in unreality. Its carefully researched and argued thesis, that the 
United Nations organs involved in the Kashmir question failed in their 
drty to suppress aggression, is convincing only if one accepts the essential 
validity of the Indian position. Moreover, Dr. Khan’s thesis is not over- 
whelmingly convincing to the reader who compares these Indian argu- 
ments with regard to Kashmir with what seem the precisely opposite 
arzuments India occasionally urges to help justify continued United Na- 
ticns failures to support other victims of infiltration supported from outside, 
like Israel. The same doubts that can be raised about the Israeli position 
can, with at least equal force, be raised against the Indian position accepted 
as basic in this book. 

The pertinent Security Council and UNCIP resolutions are reproduced in 


18 Appendices. 
ALFRED P. RUBIN 


Il Finanziamento delle Organizzazioni Internazionali. By Giuseppe Tes- 
auro. (Pubblicazioni della Facoltà Giuridica dell Università di Napoli, No. 
CIX. Naples: Dott. Eugenio Jovene, 1969. pp. xxiv, 301. L. 3,500.) This 
study, sponsored by Naples University Law School but partly prepared at 
thə Max Planck Institute, Heidelberg, has the ambitious aim of furnishing 
a systematic legal treatment of the financing of international organizations, 
an effort which the author believes has been unduly neglected. 

As regards the situation at the United Nations, he finds, for example, the 
majority opinion on the Question of Certain Expenses of the U.N. (1962) 
“rather far from providing an acceptable solution (ben lungi ... dal 
fo-nire una soluzione accettabile)” for the problem of financing U.N. 
peacekeeping operations, because the International Court lacked a sys- 
tematic theory (p. 112). After painstaking analysis he concludes that the 
imposition of financial contributions for such operations on Members dis- 
agreeing with them is legally unsound, “pseudo-authoritarian” and “destined 
to failure.” (P. 157.) He bases this view, inter alia, on the “interest theory” 
that he sees recognized, for example, in the 1967 rules of the O.E.C.D. 
These rules distinguish (a) “general objectives” of the O.E.C.D. from (b) 
okjectives shared by but “a limited number of Members or pertaining to 
particular types of activities” (italics added); only expenses for the first 
category are “common” and obligatorily assessible among all O.E.C.D. 
Members. 

The major portion of the book deals with financial arrangements of the 
European Coal and Steel Community. The theoretical or Begriffsjurispru- 
denz questions raised by them are, indeed, intriguing. Contrary to wide- 
spread belief, Tesauro considers ECSC’s famous levies on individual en- 
terprises as not based upon or constituting a supranational taxing power. 
The last chapters discuss interconnected international and municipal law 
problems regarding loans (money lent by or borrowed from international 
orzanizations ). 

The American reader will perhaps be astonished by the large multilingual 
literature on those matters, adduced by the learned author, and the book 
is valuable even from this angle. If the effort to bring systematic neatness 
into the different rules and practices of different agencies to finance their 
diferent activities ends in the recognition that they are often just sui 
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generis, this is not surprising. Would that no such wealth of juristic finesse 
were required to “explain” governments’ jealausies and stinginess in financ- 
ing their common institutions! 

Joan H. E. FRED 


The Fund Agreement: Living Law and Emerging Practice. By Hans 
Aufricht. (Princeton Studies in International Finance, No. 23. Prince- 
ton: Princeton University Press, 1969. pp. iv, 96.) It is amazing how much 
can be said in a short space by someone who knows what he’s talking 
about. Hans Aufricht, retired Counsellor in the Legal Department of the 
International Monetary Fund, has produced a 75-page study explaining 
the structure and the instrumentalities of operations of the Fund, elucidat- 
ing for the lawyer and the intelligent layman the way in which member 
countries can borrow from the Fund, the réle of gold and of par values 
in its operations, the relationship of gold to dollars in modern trading, 
the obligations of members under the Fund Agreement, the new agreement 
on “Special Drawing Rights,” and the antic!patec future development of 
the Fund. 

Quite obviously, no study of this length can be expected to represent as 
detailed an appraisal of any one of these rights as, for example, did Joseph 
Gold’s study in these pages of the new Special Drawing Rights arrange- 
ments. Nonetheless, it is no small success to achieve within a limited 
space an intelligent, balanced, and highly informative description of an 
increasingly important and complex international instrumentality such as 
the International Monetary Fund. Professor Aufricht has done it. Lawyers 
who wish to encapsulate the Fund within a limited period of time and 
effort will find no better source. 

STANLEY D. METZGER 


La Formazione dei Trattati. By Franco Mosconi. (Milan: Dott. A. 
Giuffré, Editore, 1968. pp. x, 366. Index of cases and authors. L. 3,200.) 
Dr. Mosconi has dedicated himself to exploring the nature of treaties, com- 
mencing with the juridical limitations and consequences of the negotiating 
process, next reviewing the forms of stipulation, and finally concluding 
with the various modes whereby treaties acquire binding force. The au- 
thor reaches the conclusion that international law does not appear to 
prescribe specific forms for treaties, and does not impose a specific course 
which the negotiating and ratification processes must take. On the other 
hand, there are certain forms and procedures which have become pre- 
a ‘i others over the years and these are carefully identified and 
analyzed. 

Treaties represent, in essence, formal contractual arrangements between 
sovereign Powers. A virtually infinite variety of subjects is susceptible to 
definition by contract, and the status of the ccntracting parties, as sovereign 
states, permits the use of unlimited forms anc. validation procedures. Con- 
sequently, in the opinion of this reviewer, cataloguing and analysis of the 
type attempted by Dr. Mosconi, while of undoubted interest from a schol- 
arly viewpoint, is virtually devoid of practical value. This opus, I suspect, 
will be of limited use to international practitioners, notwithstanding its ex- 
cellent and copious footnotes and indexes of cases and authors. 

GrorcE M. Pavia 


Diplomacia e Protocolo. By G. E. do Nascimento e Silva. (Rio de 
Janeiro: Gráfica Record Editéra, 1969. pp. 298. Bibliography.) The 
distinguished Brazilian scholar and diplomat has already given us a valu- 


1 Joseph Gold, “The Next Stage in the Development of International Monetary Law: 
The Deliberate Control of Liquidity,” 62 A.J.LL. 365 (1968). 
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able series of studies on consular and diplomatic problems, and we may 
nom welcome this new and more exhaustive study of the situation as it 
has developed up to date. He is quite right in emphasizing that the after- 
math of the Second World War brought many changes in the traditional 
law of diplomacy, new meetings of heads of states, new informal meetings 
of Foreign Ministers, new international institutions and associations in 
fields hitherto strictly national in character. 

With experience in Rome, Paris and Latin America and as representative 
of his country at international gatherings, notably the Conference at 
Vienna in 1961, Professor Nascimento e Silva speaks not only with author- 
ity but with a keen sense of the issues involved, such as might become 
the protocol officer of the Unitéd Nations. In a more limited field he 
givəs us a clear picture of Brazilian official diplomacy in the numerous 
international activities in which diplomacy and protocol play a part. Suc- 
cessive chapters deal with the historical background of <he subject, the 
cheracter of the problems presented, and the practical situations pre- 
sented in modern diplomacy. 

‘én appendix lists the leading documents in the field, notably the text 
of the Vienna Convention of 1961, followed by a bibliography of the lead- 
ing treatises on the subject. 

WVe are all indebted to Professor Nascimento e Silva for his treatise, 
which is announced as the first volume of four. Information accompanied 
by scholarship and presented in readable form is a gift we must all ap- 


preciate. 
C. G. Fenwick 


International and Comparative Law of the Commonwealih. (Duke Uni- 
versity Commonwealth Studies, No. 33.) Papers presented at Conference 
on International and Comparative Law of the Commonwealth, Duke Uni- 
versity, on Oct. 27-28, 1966. Edited by Robert R. Wilson. (Durham, 
N. C.: Duke University Press, 1968. pp. x, 248. Index. $9.00.) This 
voLime deals with public international law and comparative law as they 
existed in the Commonwealth states of the mid-1960's. Although the 
papers in the volume deal with a wide range of selected topics, neverthe- 
less they do show that, in many cases, the thread of English common law 
has been woven into the fabric of the legal systems of the new Common- 
wealth members. 

In the introductory paper, Ralph Braibanti examines the ròle of law in 
political development and makes the point that unless the centrality of 
legal studies in analysis of political growth is re-established, the most im- 
portant dimension of that process will be lost. R. Y. Jennings, in writing 
abcut state succession, submits that a new state inherits the ordinary stock 
in trade of general international law which, today, consists at least as 
much in treaty as in custom. David R. Deener contributes a study of 
colonial participation in the international legal process. The way in which 
Islemic law has been incorporated into the composite legal systems of the 
Incian subcontinent, Zanzibar and Northern Nigeria is explained by J. N. D. 
Anderson. In describing the relationship between the common law and 
native systems of law, L. C. Green discusses the process whereby the Eng- 
lis: concept of the rule of law was introduced into the colonies. Alona E. 
Evans views the topic of international rendition in United 5tates-Common- 
wealth relations in the context of treaty relations, treaty relations in prac- 
tice and informal rendition. The approaches taken by Canada, the United 
Kirgdom, Australia and India to the question of the extraterritorial applica- 
tion of antitrust legislation are considered in Ivan R. Feltham’s paper. In 
a detailed study, Rita Taubenfeld and Howard J. Taubenfeld first consider 
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the approach of the old Commonwealth of the 1930's to the application of 
sanctions to Italy under the Covenant of the League of Nations and then, 
by way of contrast, show how, in the 1960’s, the new Commonwealth was 
divided as between its old and new members, over the application of United 
Nations sanctions to South Africa, Southern Rhodesia and South West 
ica. 

This most readable and useful volume ends with a conspectus by its edi- 

tor, Robert R. Wilson. 
GERALD F. FITZGERALD 
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OFFICIAL DOCUMENTS 


PROTOCOL OF AMENDMENT TO THE CHARTER OF THE 
ORGANIZATION OF AMERICAN STATES 
(“PROTOCOL OF BUENOS AIRES”) 

Signed at the Third Special Inter-American Conference at Buenos Aires, 
February 27, 1967; in force February 27, 1970 * 


The Member States of the Organization of American States, represented 
ai the Third Special Inter-American Conference, 
CONSIDERING; 

That the Charter of the Organization of American States, signed at 
Eogota in 1948.1 set forth the purpose of achieving an order of peace and 
justice, promoting solidarity among the American Stazes, strengthening 
their collaboration and defending their sovereignty, their territorial in- 
tezrity, and their independence; 

That the Second Special Inter-American Conference held in Rio de 
Janeiro in 1965, declared that it was essential to forge a new dynamism 
for the inter-American system and imperative to modify the working struc- 
tare of the Organization of American States, as well as -o establish in the 
Charter new objectives and standards for the promotion of the economic, 
social, and cultural development of the peoples of the Hemisphere, and 
to speed up the process of economic integration; and 

That it is essential to reaffirm the determination of tha American States 
t combine their efforts in a spirit of solidarity in the permanent task of 
achieving the general conditions of well-being that will ensure a life of 
dignity and freedom to their peoples, 

HAVE AGREED UPON THE FOLLOWING 


PROTOCOL OF AMENDMENT 
TO THE 
CHARTER OF THE ORGANIZATION OF AMERICAN STATES 


ÅRTICLE I 


Part One of the Charter of the Organization of American States shall 
consist of Chapters I to IX, inclusive, in accordance with Articles II to X 
ož the present Protocol. 


° T.LA.S., No. 6847; Organization of American States, Treaty Series No. 1-A, O.A.S. 
Official Documents, ORA/Ser.A/2 (SEFP) Add. 
1 T.LAS., No. 2361; 2 U.S.T. 2394; 46 AJ.LL. Supp. 43 (1952). 
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ÅRTICLE II 


Chapter I entitled “Nature ard Purposes” shall consist of the present 
Articles 1 and 4 without change, except that Article 4 shall be renumbered 
as Article 2. 


ARTICLE Iil 


Chapter II entitled “Principles” shall consist of the present Article 5 
without change, except that it shall be renumbered as Article 3. 


ARTICLE IVe 


A new Chapter III entitled “Members” shall be added and shall consist 
of Articles 4 to 8, inclusive. The present Articles 2 and 3 shall become 
Articles 4 and 5, respectively. The new Artic.es 6, 7, and 8 shall read as 
follows: 


Article 6 


Any other independent American State that desires to become a Mem- 
ber of the Organization should so indicate by means of a note addressed 
to the Secretary General, in which it declares that it is willing to sign 
and ratify. the Charter of the Organization and to aczept all the obligations 
inherent in membership, especially those relating to collective security ex- 
pressly set forth in Articles 27 and 28 of the Charter. 


Article 7 


The General Assembly, upon the recommendation of the Permanent 
Council of the Organization, shall determine whether it is appropriate 
that the Secretary General be authorized to permit the applicant State to 
sign the Charter and to accept tke deposit of tne corresponding instrument 
of ratification. Both the recommendation of the Permanent Council and 
the decision of the General Assembly shall require the affirmative vote of 
two thirds of the Member States. 


Article 8 


The Permanent Council shall not make anv recommendation nor shall 
the General Assembly take any decision with respect to a request for ad- 
mission on the part of a political entity whose territory became subject, 
in whole or in part, prior to December 18, 1964, the date set by the First 
Special Inter-American Conference, to litigation or claim between an 
extra-continental country and one or more Member States of the Organi- 
zation, until the dispute has beer: ended by some peaceful procedure. 


ARTICLE V 


_ Chapter III entitled “Fundamental Rights and Duties of States” shall 
become Chapter IV having the same title and consisting of the present 
Articles 6 to 19, inclusive, which shall become Articles 9 to 22, respectively; 
but the reference to “Articles 15 and 17” in the present Article 19, which 
shall become Article 22, shall be shanged to “Articles 18 and 20.” 
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ARTICLE VI 


Chapter IV entitled “Pacific Settlement of Disputes” shall become Chap- 
ter V having the same title and consisting of the present Articles 20 to 23, 
inclusive, which shall become Articles 23 to 26, respectively. 


ARTICLE VII 


Chapter V entitled “Collective Security” shall become Chapter VI hav- 


ing the same title and consisting of the present Articles 24 and 25, which 
shall become Articles 27 and 28, respectively. 


ARTICLE VIII 


Chapter VI entitled “Economic Standards” shall be replaced by a Chap- 
ter VII having the same title and consisting of Articles 29 to 42, inclusive, 
which shall read as follows: 


Article 29 


The Member States, inspired by the principles of inter-American soli- 
darity and cooperation, pledge themselves to a united effort to ensure 
social justice in the Hemisphere and dynamic and balanced economic de- 
vzlopment for their peoples, as conditions essential to peace and security. 


Article 30 


The Member States pledge themselves to mobilize their own national 
human and material resources through suitable programs, and recognize 
the importance of operating within an efficient domestic structure, as funda- 
mental conditions for their economic and social progress and for assuring 
efective inter-American cooperation. 


Article 31 


To accelerate their economie and social development, in accordance 
with their own methods and procedures and within the framework of the 
democratic principles and the institutions of the inter-American system, 
the Member States agree to dedicate every effort to achieve the following 
basic goals: 

a) Substantial and self-sustained increase in the per capita national 

product; 

b) Equitable distribution of national income; 

c) Adequate and equitable systems of taxation; 

d) Modernization of rural life and reforms leading to equitable and 
efficient land-tenure systems, increased agricultural productivity, ex- 
panded use of undeveloped land, diversification of production, and 
improved processing and marketing systems for agricultural products; 
and the strengthening and expansion of facilities to attain these ends; 

e) Accelerated and diversified industrialization, especially of capital and 
intermediate goods; 

f) Stability in the domestic price levels, compatible with sustained eco- 
nomic development and the attainment of social justice; 
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g) Fair wages, employment opportunities, and acceptable working con- 
ditions for all; 

h) Rapid eradication of illiteracy and expansion of educational oppor- 
tunities for all; 

i) Protection of man’s potential through the extension and application 
of modern medical science; 

j) Proper nutrition, especially through the acceleration of national ef- 
forts to increase the production and availability of food; | 

k) Adequate housing for all sectors of the population; 

1) Urban conditions that offer the oppostunity for a healthful, produc- 
tive, and full life; 

m) Promotion of private initiative and investment in harmony with ac- 
tion in the public sector; and 

n) Expansion and diversificaticn of exports. 


Article 32 


In order to attain the objectives set forth in this Chapter, the Member 
States agree to cooperate with one another, in the broadest spirit of inter- 
American solidarity, as far as their resources may permit and their laws 
may provide. 


Article 33 


To attain balanced and sustained development as soon as feasible, the 
Member States agree that the resources made available from time to time 
by each, in accordance with ths preceding Article, should be provided 
under flexible conditions and in support of the national and multinational 
programs and efforts undertaken to meet the needs of the assisted country, 
giving special attention to the relatively less-developed countries. 

They will seek, under similar conditions and for similar purposes, finan- 
cial and technical cooperation from sources outside the Hemisphere and 
from international institutions. 


Article 34 


The Member States should meke every effort to avoid policies, actions, 
or measures that have serious adverse effects on the economic or social 
development of another Member State. 


Article 35 


The Member States agree to join together in seeking a solution to urgent 
or critical problems that mav arise whenever the economic development 
or stability of any Member Stats is seriously affected by conditions that 
cannot be remedied through the efforts of that State. 


Article 36 


The Member States shall extend among themselves the benefits of sci- 
ence and technology by enccuraging the exchange and utilization of scien- 
tific and technical knowledge in accordance with existing treaties and 
national laws. . | 
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Article 37 


The Member States, recognizing the close interdependence between for- 
eign trade and economic and social development, shoulc. make individual 
and united efforts to bring about the follow:ng: . 

a) Reduction or elimination, by importing countries, of tariff and non- 

tariff barriers that affect the exports of the Members of the Organi- 

zation, except when such barriers are applied in order to diversify the 
economic structure, to speed up the development of the less-developed 

Member States or to intensify their process of economic integration, 

or when they are related fo national security or to the needs for eco- 

nomic balance; 

b) Maintenance of continuity in their economic and social development 

by means of: 

i. Improved conditions for trade in basic commodities through inter- 
national agreements, where appropriate; orderly marketing pro- 
cedures that avoid the disruption of markets; and other measures 
designed to promote the expansion of markets, and to obtain de- 
pendable incomes for producers, adequate and dependable sup- 
plies for consumers, and stable prices that are koth remunerative 
to producers and fair to consumers; 

ii. Improved international financial cooperation and the adoption of 
other means for lessening the adverse impact of sharp fluctuations 
in export earnings experienced by the countries exporting basic 
commodities; and 

iii. Diversification of exports and expansion of export opportunities for 
manufactured and semimanufactured products from the develop- 
ing countries by promoting and strengthening national and multi- 
national institutions and arrangements established for these pur- 


poses. 
Article 38 


The Member States reaffirm the principle that when ths more-developed 
countries grant concessions in international trade agreements that lower 
or eliminate tariffs or other barriers to foreign trade so that they benefit 
tke less-developed countries, they should not expect reciprocal concessions 
from those countries that are incompatible with their ezonomic develop- 
ment, financial, and trade needs. 


Article 39 


The Member States, in order to accelerate their economic development, 
regional integration, and the expansion and improvement of the conditions 
of their commerce, shall promote improvernent and coordination of trans- 
portation and communication in the developing countries and among the 
Member States. 


Article 40 


The Member States recognize that integration of the developing coun- 
tries of the Hemisphere is one of the objectives of the inter-American sys- 


i) 


1970] OFFICIAL DOCUMENTS 1001 


tem and, therefore, shall orient their efforts and take the necessary measures 
to accelerate the integration process, with a view to establishing a Latin 
American common market in the shortest possible time. 


Article 41 


In order to strengthen and accelerate integration in all its aspects, the 
Member States agree to give adequate priority to the preparation and 
carrying out of multinational projects and to their financing, as well as to 
encourage economic and financial institutions of the inter-American system 
to continue giving their broadest support to regional integration institutions 
and programs, 


Article 42 


The Member States agree that technical and financial cooperation that 
seeks to promote regional economic integration should be based on the 
principle of harmonious, balanced, and efficient development, with particu- 
lar attention to the relatively less-developed countries, so that it may be a 
decisive factor that will enable them to promote, with their own efforts, 
the improved development of their infrastructure programs, new lines of 
production, and export diversiication. 


ARTICLE IX 


Chapter VII entitled “Social Standards” shall be replaced by a Chapter 
VIII having the same title and coasisting of Articles 43 and 44, which shall 
read as follows: 


Article 43 


The Member States, convinced that man can only achieve the full realiza- 
tion of his aspirations within a just social order, along with economic de- 
velopment and true peace, agree to dedicate every effort to the application 
of the following principles and mechanisms: 

a) All human beings, without distinction as to race, sex, nationality, 
creed or social condition, have a right to material well-being and to 
their spiritual development, under circumstances of liberty, dignity, 
equality of opportunity, and economic security; 

b) Work is a right and a social duty, it gives dignity to the one who 
performs it, and it should ke performed under conditions, including 
a system of fair wages, that ensure life, health, and a decent standard 
of living for the worker and his family, both during his working years 
and in his old age, or whea any circumstance deprives him of the 
possibility of working; 

c) Employers and workers, both rural and urban, have the right to asso- 
ciate themselves freely for the defense and promotion of their inter- 
ests, including the right to collective bargaining and the workers’ 
right to strike, and recognition of the juridical personality of associa- 
tions and the protection of their freedom and independence, all in 
accordance with applicable laws; 


1002 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 64 


d) Fair and efficient systems and procedures for consultation and collab- 
oration among the sectors of production, with due regard for safe- 
guarding the interests of the entire society; 

e) The operation of systems of public administration, benking, and credit, 
enterprise, and distribution and sales, in such a way, in harmony 
with the private sector, as to meet the requirements and interests of 
the community; 

f} The incorporation and increasing participation of the marginal sectors 
of the population, in both rural and urban areas, in the economic, 
social, civic, cultural, and political life of the nation, in order to 
achieve the full integration of the national community, acceleration 
of the process of social mobility, and the consolida-ion of the demo- 
cratic system. The encouragement of all efforts of popular promotion 
and cooperation that have as their purpose the development and 
progress of the community; 

g) Recognition of the importance of the contributior of organizations 
such as labor unions, cooperatives, and cultural, professional, business, 
neighborhood, and community associations to the Life of the society 
and to the development process; 

h) Development of an efficient social security policy; and 

i) Adequate provision for all persons to have due legal aid in order to 
secure their rights. 


Article 44 


The Member States recognize that, in order to facilitate the process of 
Latin American regional integration, it is necessary to harmonize the so- 
cial legislation of the developing countries, especially in the labor and social 
sacurity fields, so that the rights of the workers shall be equally protected, 
and they agree to make the greatest efforts possible to achieve this goal. 


ARTICLE X 


Chapter VIII entitled “Cultural Standards” shall be replaced by a Chap- 
ter IX entitled “Educational, Scientific, and Cultural Standards” and con- 
sisting of Articles 45 to 50, inclusive, which shall read as follows: 


Article 45 


The Member States will give primary importance within their develop- 
ment plans to the encouragement of education, science, and culture, ori- 
ented toward the over-all improvement of the individual, and as a 
foundation for democracy, social justice, and progress. 


Article 46 


The Member States will cooperate with one another to meet their educa- 
tional needs, to promote scientific research, and to encourage technological 
progress. They consider themselves individually and jointly bound to 
preserve and enrich the cultural heritage of the Americar. peoples. 


“ar. 
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Article 47 


The Member States will exert the greatest efforts, in accordance with 
their constitutional processes, to snsure the effective exercise of the right 
to education, on the following bases: 

a) Elementary education, compulsory for children of school age, shall 
also be offered to all others who can benefit from it. When pro- 
vided by the State it shall be without charge; 

b) Middle-level education shal be extended progressively to as much 
of the population as possibl2, with a view to social improvement. It 
shall be diversified in such a way that it meets the development 
needs of each country without prejudice to providing a general edu- 
cation; and 

c) Higher education shall be available to all, provided that, in order 
to maintain its high level, the corresponding regulatory or academic 
standards are met. 


Article 48 


The Member States will give special attention to the eradication of 
illiteracy, will strengthen adult and vocational education systems, and will 
ensure that the benefits of culture will be available to the entire population. 
They will promote the use of all information media to fulfill these aims. 


Article 49 


The Member States will develcp science and technology through educa- 
tional and research institutions and through expanded information pro- 
grams. They will organize their cooperation in these fields efficiently and 
will substantially increase exchange of knowledge, in accordance with na- 
tional objectives and laws and with treaties in force. 


Article 50 


The Member States, with due respect for the individuality of each of 
them, agree to promote cultural exchange as an effective means of consoli- 
dating inter-American understanding; and they recognize that regional 
integration programs should be strengthened by close ties in the fields of 
education, science, and culture. 


ARTICLE XI 
Part Two of the Charter shall consist of Chapters X to XXI, inclusive, 
in accordance with Articles XII tc XVIII of the present Protocol. 
ARTICLE XII 
Chapter IX entitled “The Organs” shall become Chapter X having the 
same title and consisting of Article 51, which shall read as follows: 
Article 51 


The Organization of American States accomplishes its purposes by means 
of: 
a) The General Assembly; 
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b) The Meeting of Consultation of Ministers of Foreign Affairs; 

c) The Councils; 

d) The Inter-American Juridical Committee; 

e) The Inter-American Commission on Human Rights; 

f) The General Secretariat; 

g) The Specialized Conferences; and 

h) The Specialized Organizations. 

There may be established, in addition to those provided for in the Char- 
ter and in accordance with the provisions thereof, such subsidiary organs, 
egencies, and other entities as dre considered necessary. 


ARTICLE XIII 


Chapter X entitled “The Inter-American Conference” shall be replaced 
by a Chapter XI entitled “The General Assembly” and consisting of Arti- 
cles 52 to 58, inclusive, which shall read as follows: 


Article 52 


The General Assembly is the supreme organ of the Organization of 
American States. It has as its principal powers, in addition to such others 
és are assigned to it by the Charter, the following: 

a) To decide the general action and policy of the Organization, deter- 
mine the structure and functions of its organs, and consider any mat- 
ter relating to friendly relations among the American States; 

b) To establish measures for coordinating the activities of the organs, 
agencies, and entities of the Organization among themselves and such 
activities with those of the other institutions of the inter-American 
system; 

c) To strengthen and coordinate cooperation with the United Nations 
and its specialized agencies; 

d) To promote collaboration, especially in the economic, social, and cul- 
tural fields, with other international organizations whose purposes are 
similar to those of the Organization of American States; 

e) To approve the program-budget of the Organization and determine 
the quotas of the Member States; 

f) To consider the annual and special reports that shall be presented to 
it by the organs, agencies, and entities of the inter-American system; 

g) To adopt general standards to govern the operations of the General 
Secretariat; and 

h) To adopt its own rules of procedure and, by a two-thirds vote, its 
agenda. 

The General Assembly shall exercise its powers in accordance with the 

provisions of the Charter and of other inter-American treaties. 


Article 53 


The General Assembly shall establish the bases for fixing the quota that 
each Government is to contribute to the maintenance of the Organization, 
caking into account the ability to pay of the respective countries and their 
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determination to contribute in an equitable manner. Decisions on budg- 
etary matters require the approval of two thirds of the Member States. 


Article 54 


All Member States have the right to be represented in the General As- 
sembly. Each State has the right to one vote. 


Article 55 


The General Assembly shall convene annually during the period deter- 
mined by the rules of procedure and at e place selected in accordance 
with the principle of rotation. At each regular session the date and place 
of the next regular session shall be determined, in accordance with the rules 
of procedure. 

If for any reason the General Assembly cannot be held at the place 
chosen, it shall meet at the General Secretariat, unless one of the Member 
States should make a timely offer of a site in its territory, in which case 
the Permanent Council of the Organization may agree that the General 
Assembly will meet in that place. 


Article 56 


In special circumstances end with the approval of two thirds of the 


Member States, the Permanent Council shall zonvoke a special session of 
the General Assembly. 


Article 57 


Decisions of the General Assembly shal! be adopted by the affirmative 
vote of an absolute majority of the Member States, except in those cases 
that require a two-thirds vote as provided in the Charter or as may be 
provided by the General Assembly in its rules of procedure. 


Article 58 


There shall be a Preparatory Committee of the General Assembly, com- 

posed of representatives of all the Member Staes, which shall: 

a) Prepare the draft agenda of each session of the General Assembly; 

b) Review the proposed program-budget and the draft resolution on 
quotas, and present to the General Assembly a report thereon con- 
taining the recommendations it considers appropriate; and 

c) Carry out such other functions as the General Assembly may assign 
to it. 

The draft agenda and the report shall, in due course, be transmitted to 

the Governments of the Member States. 


ARTICLE XIV 


Chapter XI entitled “The Meeting of Consultation of Ministers of For- 
eign Affairs” shall become Chapter XII having the same title and consisting 
of the present Articles 39 to 47, inclusive, which shall become Articles 59 
to 67, respectively. 
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The word “program” shall be replaced by the word “agenda” in the 
present Article 41 that becomes Article 61. 


ARTICLE XV 


Chapter XII entitled “The Council” shall be replaced by Chapters XIII 
to XVIII, inclusive, as follows: a Chapter XIII entitled “The Councils of 
the Organization; Common Provisions” and consisting of Articles 68 to 77, 
inclusive; a Chapter XIV entitled “The Permanent Council of the Organi- 
zation” and consisting of Articles 78 to 92, inclusive (the present Article 
£2 shall become Article 81, and the reference therein to “Article 43” shall 
ke amended to read “Article 63”); a Chapter XV entitled “The Inter-Ameri- 
can Economic and Social Council” and consisting of Articles 93 to 98, in- 
clusive; a Chapter XVI entitled “The Inter-American Council for Educa- 
ton, Science, and Culture” and consisting of Articles 99 to 104, inclusive; 
a Chapter XVII entitled “The Inter-American Juridical Committee” and 
consisting of Articles 105 to 111, inclusive; and a Chap*er XVIII entitled 
“The Inter-American Commission on Human Rights” and consisting of 
Article 112. 

Articles 68 to 80, inclusive, and Articles 82 to 112, inclusive, shall read 
as follows: 


Article 68 


The Permanent Council of the Organization, the Inter-American Eco- 
nomic and Social Council, and the Inter-American Council for Education, 
Science, and Culture are directly responsible to the General Assembly and 
each has the authority granted to it in the Charter and other inter-Ameri- 
can instruments, as well as the functions assigned to it by the General 
Assembly and the Meeting of Consultation of Ministers of Foreign Affairs. 


Article 69 


All Member States have the right to be represented on each of the 
Councils. Each State has the right to one vote. 


Article 70 


The Councils may, within the limits of the Charter and other inter- 
American instruments, make recommendations on matters within their 


authority. 
Article 71 


The Councils, on matters within their respective competence, may pre- 
sent to the General Assembly studies and proposals, drafts of international 
instruments, and proposals on the holding of specialized conferences, on 
the creation, modification, or elimination of specialized organizations and 
other inter-American agencies, as well as on the coordination of their ac- 
tivities. The Councils may also present studies, proposals, and drafts of 
international instruments to the Specialized Conferences. 
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Article 72 


Each Council may, in urgent 2ases, convoke Specialized Conferences on 
matters within its competence, after consulting with the Member States 
and without having to resort to the procedure provided for in Article 128. 


Article 73 


The Councils, to the extent of their ability, and with the cooperation of 
the General Secretariat, shall render to the Governments such specialized 
services as the latter may request. 


Article 74 


Each Council has the authority to require the other Councils, as well as 
the subsidiary organs and agencies responsible to them, to provide it with 
information and advisory services on matters within their respective spheres 
of competence. The Councils may also request the same services from the 
other agencies of the inter-American system. 


Article 75 


With the prior approval of the General Assembly, the Councils may es- 
tablish the subsidiary organs and the agencies that they consider advisable 
for the better performance of their duties. When the General Assembly 
is not in session, the aforesaid organs or agencies mav be established pro- 
visionally by the corresponding Council. In constituting the membership 
of these bodies, the Councils, msofar as possible, shall follow the criteria 
of rotation and equitable geogrephic representation. 


Article 76 


The Councils may hold meetings in any Member State, when they find 
it advisable and with the prior consent of the Government concerned. 


Article 77 


Each Council shall prepare its own statutes and submit them to the Gen- 
eral Assembly for approval. I: shall approve its own rules of procedure 
and those of its subsidiary organs, agencies, and committees. 


Article 78 


The Permanent Council of the Organization is composed of one repre- 
sentative of each Member State, especially appointed by the respective 
Government, with the rank of ambassador. Each Government may ac- 
credit an acting representative, as well as such alternates and advisers as it 
considers necessary. 


Article 79 


The office of Chairman of the Permanent Council shall be held by each 
of the representatives, in turn, following the alphabetic order in Spanish 
of the names of their respective countries. The office of Vice Chairman 
shall be filled in the same way, following reverse alphabetic order. 
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The Chairman and'the Vice Chairman shall hold office for a term of not 
more than six months, which shall be determined by the statutes. 


Article 80 


Within the limits of the Charter and of inter-American treaties and 
agreements, the Permanent Council takes cognizance of any matter re- 
ferred to it by the General Assembly or the Meeting of Consultation of 
Ministers of Foreign Affairs, 


Article 82 


The Permanent Council shall keep vigilance over the maintenance of 
fr‘endly relations among the Member States, and for that purpose shall 
efectively assist them in the peaceful settlement of their disputes, in ac- 
ccrdance with the following provisions: 


Article 83 


To assist the Permanent Council in the exercise of these powers, an Inter- 
American Committee on Peaceful Settlement shall be established, which 
shall function as a subsidiary organ of the Council. The statutes of the 
Committee shall be prepared by the Council and approved by the General 
Assembly. 


Article 84 


The parties to a dispute may resort to the Permanent Council to obtain 
its good offices. In such a case the Council shall have authority to assist 
the parties and to recommend the procedures it considers suitable for the 
peaceful settlement of the dispute. 

If the parties so wish, the Chairman of the Council shall refer the dis- 
pute directly to the Inter-American Committee on Peaceful Settlement. 


Article 85 


In the exercise of these powers, the Permanent Council, through the 
Inier-American Committee on Peaceful Settlement or by any other means, 
mey ascertain the facts in the dispute, and may do so in the territory of 
an of the parties with the consent of the Government concerned. 


Article 86 


Any party to a dispute in which none of the peaceful procedures set 
forth in Article 24 of the Charter is being followed may appeal to the Per- 
manent Council to take cognizance of the dispute. 

The Council shall immediately refer the request to the Inter-American 
Committee on Peaceful Settlement, which shall consider whether or not 
the matter is within its competence and, if it deems it appropriate, shall 
offer its good offices to the other party or parties. Once these are accepted, 
the Inter-American Committee on Peaceful Settlement may assist the par- 
ties and recommend the procedures that it considers suitable for the peace 
ful settlement of the dispute. 
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In the exercise of these powers, the Committee may carry out an investi- 
gation of the facts in the dispute, and may do so in the territory of any of 
the parties with the consent of the Government concerned. 


Article 87 


If one of the parties should refuse the offer, the Inter-American Commit- 
tee on Peaceful Settlement shall limit itself to informing the Permanent 
Council, without prejudice to its taking steps to restore relations between 
the parties, if they were interrupted, or to reestablish harmony between 


them. x 
Article 88 


Once such a report is received, the Permanent Council may make sug- 
gestions for bringing the parties together for the purpose of Article 87 and, 
if it-considers it necessary, it mey urge the parties to avoid any action that 
might aggravate the dispute. 

If one of the parties should continue to refuse the good offices of the 
Inter-American Committee on Peaceful Settlement or of the Council, the 
Council shall limit itself to subrritting a report to the General Assembly. 


Article 89 


The Permanent Council, in zhe exercise cf these functions, shall take 
its decisions by an affirmative vote of two thirds of its members, excluding 
the parties to the dispute, except for such Cecisions as the rules of pro- 
cedure provide shall be adopted by a simple majority. 


Article 90 


In performing their functions with respect to the peaceful settlement of 
disputes, the Permanent Council and the Inter-American Committee on 
Peaceful Settlement shall observe the provisions of the Charter and the 
principles and standards of international law, as well as take into account 
the existence of treaties in force between the parties. 


Article 91 


The Permanent Council shall also: . 

a) Carry out those decisions of the General Assembly or of the Meeting 
of Consultation of Ministers of Foreign Affairs the implementation 
of which has not been assigned to any other body; 

b) Watch over the observance of the standards governing the operation 
of the General Secretariat and, when tke General Assembly is not in 
session, adopt provisions of a regulatory nature that enable the Gen- 
eral Secretariat to carry out its administrative functions; 

c) Act as the Preparatory Committee of the General Assembly, in accord- 
ance with the terms of Article 58 of the Charter, unless the General 
Assembly should decice o-herwise; 

d) Prepare, at the request o- the Member States and with the coopera- 

- tion of the appropriate organs of the Organization, draft agreements 
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to promote and facilitate cooperation between the Organization of 
American States and the United Naticns or between the Organization 
and other American agencies of recognized international standing. 
These draft agreements shall be submitted to the General Assembly 
for approval; 

e) Submit recommendations to the General Assembly with regard to th 
functioning of the Organization and the coordination of its subsidiary 
organs, agencies, and committees; 

f) Present to the General Assembly any observations it may have regard- 
ing the reports of the Inter-American Juridical Committee and the 
Inter-American Commission on Human Rights; and 

g) Perform the other functions assigned to it in the Charter. 


Article 92 


The Permanent Council and the General Secretariat shall have the same 
seat. 


Article 93 


The Inter-American Economic and Sociel Council is composed of one 
principal representative, of the highest rank, of each Member State, espe- 
cially appointed by the respective Government. 


Article 94 


The purpose of the Inter-American Economic and Social Council is to 
promote cooperation among the American countries in order to attain ac- 
celerated economic and social development, in accordance with the stan- 
dards set forth in Chapters VII and VIII. 


Article 95 


To achieve its purpose the Inter-American Economic and Social Council 

shall: 

2) Recommend programs and courses of action and periodically study 
and evaluate the efforts undertaken by the Member States; 

>) Promote and coordinate all economic and social activities of the Or- 
ganization; 

c) Coordinate its activities with those of the other Councils of the Or- 
ganization; 

‘d) Establish cooperative relations with the corresponding organs of the 
United Nations and with other national and international agencies, 
especially with regard to coordination of inter-American technical 
assistance programs; and 

e) Promote the solution of the cases contemplated in Article 35 of the 
Charter, establishing the appropriate procedure. 


Article 96 


The Inter-American Economic and Social Council shall hold at least 
one meeting each year at the ministerial level. It shall also meet when 
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convoked by the General Assembly, the Meeting óf Consultation of Min- 


isters of Foreign Affairs, at its own initiative, or for the cases contemplated 
in Article 35 of the Charter. 


Article 97 


The Inter-American Economic and Social Council shall have a Perma- 
nent Executive Committee, composed of a Chairman and no less than 
seven other members, elected by the Council for terms to be established 
in the statutes of the Council. Each member shall have the right to one 
vote. The principles of equitable geogwaphic representation and of rota- 
tion shall be taken into account. insofar as possible, in the election of mem- 
bers. The Permanent Executive Committee represents all of the Member 
States of the Organization. 


Article 98 


The Permanent Executive Committee shall perform the tasks assigned 
to it by the Inter-American Economic and Social Council, in accordance 
with the general standards established by the Council. 


Article 99 


The Inter-American Council for Education, Science, and Culture is com- 
posed of one principal representative, of the highest rank, of each Member’ 
State, especially appointed by the respective Government. 


Article 100 


The purpose of the Inter-American Council for Education, Science, and 
Culture is to promote friendly relations and mutual understanding between 
the peoples of the Americas -hrough educational, scientific, and cultural 
cooperation and exchange between Member States, in order to raise the 
cultural level of the peoples, reaffirm their dignity as individuals, prepare 
them fully for the tasks of prcgress, and strengthen the devotion to peace, 
democracy, and social justice that has characterized their evolution. 


Article 101 


To accomplish its purpose the Inter-American Council for Education, 

Science, and Culture shall: l 

a) Promote and coordinate the educational, scientific, and cultural’ ac- 
tivities of the Organization; 

b) Adopt or recommend pərtinent measures to give effect to the stan- 
dards contained in Chapter IX of the Charter; 

c) Support individual or collective efforts of the Member States to im- 
prove and extend educetion at all levels, giving special attention to 
efforts directed toward community development; 

d) Recommend and encourage the adopżion of special educational pro- 
grams directed toward integrating all sectors of the population into 
their respective national cultures; 


1012 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 64 


e) Stimulate and support scientific and technological education and re- 
search, especially when these relate to national development plans; 

f) Foster the exchange of professors, research workers, technicians, and 
students, as well as of study materials; and encourage the conclusion 
of bilateral or multilateral agreements on the progressive coordina- 
tion of curricula at all educational levels and on the validity and 
equivalence of certificates and degrees; 

g) Promote the education of the American peoples with a view to har- 
monious international relations and a better understanding of the 
historical and cultural origias of the Americas, in order to stress and 
preserve their common values and destiny; 

2) Systematically encourage intellectual and artistic creativity, the ex- 
change of cultural works and folklore, as well as the interrelationships 
of the different cultural regions of the Americas; 

i) Foster cooperation and technical assistance for protecting, preserving, 
and increasing the cultural heritage of the Hemisphere; 

j) Coordinate its activities with those of the other Councils. In har- 
mony with the Inter-American Economic and Social Council, en- 
courage the interrelationship of programs for promoting education, 
science, and culture with national development and regional integra- 
tion programs; 

k) Establish cooperative relations with the corresponding organs of the 
United Nations and with other national and international bodies; 

1) Strengthen the civic conscience of the American peoples, as one of 
the bases for the effective exercise of democracy and for the observ- 
ance of the rights and duties of man; 

m) Recommend appropriate procedures for intensifying integration of 
the developing countries of the Hemisshere by means of efforts and 
programs in the fields of education, science, and culture; and 

r:) Study and evaluate periodically the efforts made by the Member 
States in the fields of education, science, and culture. 


Article 102 


The Inter-American Council for Education, Science, and Culture shall 
hold at least one meeting each year at the ministerial level. It shall also 
meet when convoked by the General Assembly, by the Meeting of Con- 
sultation of Ministers of Foreign Affairs, or at its own initiative. 


Article 103 


The Inter-American Council for Education, Science, and Culture shall 
have a Permanent Executive Committee, composed of a Chairman and no 
less than seven other members, elected by the Council for terms to be 
established in the statutes of the Council. Each member shall have the 
right to one vote. The principles of equitable geographic representation 
and of rotation shall be taken into account, insofar as possible, in the elec- 
tion of members. The Permanent Executive Committee represents all of 
the Member States of the Organization. 
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Article 104 


The Permanent Executive Ccmmittee shall perform the tasks assigned 
to it by the Inter-American Council for Education, Science, and Culture, 
in accordance with the general standards established by the Council. 


Article 105 


The purpose of the Inter-American Juridical Committee is to serve the 
Organization as an advisory body on juridical matters; to promote the 
progressive development and the codification of international law; and to 
study juridical problems related to the integration of the developing coun- 
tries of the Hemisphere and, irsofar as may appear desirable, the possi- 
bility of attaming uniformity in their legislation. 


Article 106 


The Inter-American Juridical Committee shall undertake the studies and 
preparatory work assigned to it by the General Assembly, the Meeting of 
Consultation of Ministers of Foreign Affairs, or the Councils of the Or- 
ganization. It may also, on its own initiative, undertake such studies and 
preparatory work as it considers advisable, and suggest the holding of 
specialized juridical conferences. 


Article 107 


The Inter-American Juridical Committee shall be composed of eleven 
jurists, nationals of Member Stetes, elected by the General Assembly for 
a period of four years from panels of three candidates presented by Mem- 
‘ber States. In the election, a system shall be used that takes into account 
partial replacement of membership and, insofar as possible, equitable geo- 
graphic representation. No two members of the Committee may be na- 
tionals of the same State. Vacancies that occur shall be filled in the man- 
ner set forth above. 


Article 108 


The Inter-American Juridical Committee represents all of the Member 
States of the Organization, anc has the broadest possible technical au- 
tonomy. 


Article 109 


The Inter-American Juridical Committee shall establish cooperative rela- 
tions with universities, institutes, and other teaching centers, as well as 
-with national and international committees and entities devoted to study, 
research, teaching, or dissemination of information on juridical matters of 
international interest. 


Article 110 


The Inter-American Juridical Committee shall draft its statutes, which 
shall be submitted to the General Assembly for approval. 
The Committee shall adopt its own rules of procedure. 
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Article 111 


The seat of the Inter-American Juridical Committee shall be the city of 
Ro de Janeiro, but in special cases the Committee may meet at any other 
piace that may be designated, after consultation with the Member State 
concerned. 


Article 112 


There shall be an Inter-American Commission on Human Rights, whose 
principal function shall be to promote the observance and protection of 
human rights and to serve as a consultative organ of the Organization in 
these matters, 

An inter-American convention on human rights shall determine the 
structure, competence, and procedure of this Commission, as well as those 
or other organs responsible for these matters. 


ARTICLE XVI 


Chapter XIII entitled “The Pan American Union” shall be replaced by 
a Chapter XIX entitled “The General Secretariat” which shall consist of 
Articles 113 to 127, inclusive. The present Article 92 shall become Ar- 
ticle 127. 

Articles 113 to 126, inclusive, shall read as follows: 


Article 113 


The General Secretariat is the central and permanent organ of the Or- 
ganization of American States. It shall perform the functions assigned to 
it in the Charter, in other inter-American treaties and agreements, and 
by the General Assembly, and shall carry out the duties entrusted to it by 
the General Assembly, the Meeting of Consultation of Ministers of Foreign 
Affairs, or the Councils. 


Article 114 


The Secretary General of the Organization shall be elected by the Gen- 
eral Assembly for a five-year-term and may not be reelected more than 
once or succeeded by a person of the same nationality. In the event that 
tie office of Secretary General becomes vacant, the Assistant Secretary 
General shall assume his duties until the General Assembly shall elect a 
rew Secretary General for a full term. 


Article 115 


The Secretary General shall direct the General Secretariat, be the legal 
representative thereof, and, notwithstanding the provisions of Article 91.b, 
be responsible to the General Assembly for the proper fulfillment of the 
cbligations and functions of the General Secretariat. 


Article 116 


The Secretary General, or his representative, participates with voice but 
without vote in all meetings of the Organization. 
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Article 117 


- The General Secretariat shall promote eccnomic, social, juridical, edu- 
cational, scientific, and cultural relations amcng all the Member States of 
the Organization, in keeping with the actions and policies decided upon 
by the General Assembly and with the pertinent decisions of the Councils. 


Article 118 


The General Secretariat shall also perform the following functions: 

a) Transmit ex officio to the Member States notice of the convocation of 
the General Assembly, the Meeting of Consultation of Ministers of 
Foreign Affairs, the Inter-American Economic and Social Council, 
the Inter-American Council for Education, Science, and Culture, and 
the Specialized Conferences ; 

b) Advise the other organs, when appropriate, in the preparation of 
agenda and rules of procedure; 

c) Prepare the proposed program-budget of the Organization on the 

basis of programs adopted by the Councils, agencies, and entities 
whose expenses should be included in the program-budget and, after 
consultation with the Councils or their permanent committees, sub- 
mit it to the Preparatory Committee of the General Assembly and 
then to the Assembly itself; 
Provide, on a permanent basis, adequate secretariat services for the 
General Assembly and the other organs, and carry out their directives 
and assignments. To the extent of its ability, provide services for the 
other meetings of the Organization; 
Serve as custodian of the documents and archives of the Inter-Ameri- 
can Conferences, the General Assembly, the Meetings of Consulta- 
tion of Ministers of Foreign Affairs, the Councils, and the Specialized 
Conferences; 

f) Serve as depository of inter-American treaties and agreements, as well 

as of the instruments of ratification thereof; 

Submit to the General Assembly at each regular session an annual 

report on the activities of the Organization and its financial condi- 

tion; and 

Establish relations of cooperation, in accordance with decisions 

reached by the General Assembly or the Councils, with the Special- 

ized Organizations as well as other national and international or- 
ganizations. 
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Article 119 


The Secretary General shall: 

a) Establish such offices of the General Secretariat as are necessary to 
accomplish its purposes; and 

b) Determine the number of officers and employees of the General 
Secretariat, appoint them, regulate their powers and duties, and fix 
their remuneration. 
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The Secretary General shall exercise this authority in accordance with 
such general standards and budgetary provisions as may be established by 
the General Assembly. 


Article 120 


The Assistant Secretary General shall be elected by the General Assem- 
bly for a five-year term and may not be reelected more than once or suc- 
ceeded by a person of the same nationality. In the event that the office 
of Assistant Secretary General becomes vacant, the Permanent Council 
shall elect a substitute to hold that office until the General Assembly shall 
elect a new Assistant Secretary General for a full term. 


Article 121 


The Assistant Secretary General shall be the Secretary of the Permanent 
Council. He shall serve as advisory officer to the Secretary General and 
shall act as his delegate in all matters that the Secretary General may 
entrust to him. During the temporary absence or disability of the Secre- 
tazy General, the Assistant Secretary General shall perform his functions. 

The Secretary General and the Assistant Secretary General shall be of 
diferent nationalities. 


Article 122 


The General Assembly, by a two-thirds vote of the Member States, may 
remove the Secretary General or the Assistant Secretary General, or both, 
w-enever the proper functioning of the Organization so demands. 


Article 123 


The Secretary General shall appoint, with the approval of the respec- 
tire Council, the Executive Secretary. for Economic and Social Affairs and 
the Executive Secretary for Education, Science, and Culture, who shall 
also be the secretaries of the respective Councils. 


Article 124 


In the performance of their duties, the Secretary General and the per- 
sonnel of the Secretariat shall not seek or receive instructions from any 
Government or from any authority outside the Organization, and shall 
refrain from any action that may be incompatible with their position as 
in:ernational officers responsible only to the Organization. 


Article 125 


The Member States pledge themselves to respect the exclusively inter- 
netional character of the responsibilities of the Secretary General and the 
personnel of the General Secretariat, and not to seek to influence them in 
the discharge of their duties. 


Article 126 


In selecting the personnel of the General Secretariat, first consideration 
shall be given to efficiency, competence, and integrity; but at the same 
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time, in the recruitment of personnel of all ranks, importance shall be 
given to the necessity of obtaining as wide a geographic representation as 
possible. 


ARTICLE XVII 


Chapter XIV entitled “The Specialized Conferences” shall be replaced 
by a Chapter XX having the same title and consisting of Articles 128 and 
129, which shall read as follows: 


Article 198 


The Specialized Conferences ere intergoverrmental meetings to deal with 
special technical matters or to develop specific aspects of inter-American 
cooperation. They shall be held when eithsr the General Assembly or 
the Meeting of Consultation of Ministers of Foreign Affairs so decides, on 
its own initiative or at the request of one of the Councils or Specialized 
Organizations. 


Article 129 


The agenda and rules of procedure of the Specialized Conferences shall 
be prepared by the Councils or Specialized Organizations concerned and 
shall be submitted to the Governments of the Member States for con- 
sideration. 


ARTICLE XVIII 


Chapter XV entitled “The Specialized Organizations” shall be replaced 
by a Chapter XXI having the same title and consisting of Articles 130 to 
136, inclusive. The present Articles 95 and 100 shall become Articles 130 
and 135, respectively. 

Articles 131, 132, 133, 134, and 136 shall read as follows: 


Article 131 


The General Secretariat shall maintain a register of the organizations 
that fulfill the conditions set forth in the foregoing Article, as determined 
by the General Assembly after a report from the Council concerned. 


Article 132 


The Specialized Organizations shall enjoy the fullest technical autonomy, 
but they shall take into account the recommendations of the General As- 
sembly and of the Councils, in accordance with the provisions of the 
Charter. 


Article 133 


The Specialized Organizations shall transmit to the General Assembly 
annual reports on the progress cf their work and on their annual budgets 
and expenses. 
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Article 134 


Relations that should exist between the Specialized Organizations and 
the Organization shall be defined by means of agreements concluded be- 
tween each organization and the Secretary General, with the authorization 
of the General Assembly. 


Article 136 


In determining the location of the Specialized Organizations considera- 
tion shall be given to the interest of all of the Member States and to the 
desirability of selecting the seats of these organizations on the basis of a 
geographic representation as equitable as possible. 


ARTICLE XTX 


Part Three of the Charter shall consist of Chapters XXII to XXV, inclu- 
sive, in accordance with Articles XX to XXIII of the present Protocol. 


ARTICLE XX 


Chapter XVI entitled “The United Nations” shall become Chapter XXII 
heving the same title and consisting of the present Article 102, which 
stall become Article 137. 


ÅRTICLE XXI 


Chapter XVII entitled “Miscellaneous Provisions” shall be replaced by 
Chapter XXIII having the same title and consisting of Articles 138 to 143, 
inclusive. The present Articles 103 and 106 shall become Articles 139 and 
142, respectively. 

Articles 138, 140, 141, and 143 shall read as follows: 


Article 138 


Attendance at meetings of the permanent organs of the Organization of 
American States or at the conferences and meetings provided for in the 
Charter, or held under the auspices of the Organization, shall be in ac- 
cordance with the multilateral character cf the aforesaid organs, confer- 
ences, and meetings and shall not depend on the bilateral relations between 
tke Government of any Member State and the Government of the host 
country. 


Article 140 


The representatives of the Member States on the organs of the Organi- 
zation, the personnel of their delegations, as well as the Secretary General 
and the Assistant Secretary General shall enjoy the privileges and immu- 
nities corresponding to their positions and necessary for the independent 

orformance of their duties. 


Article 14] 


. The juridical status of the Specialized Organizations and the privileges 
aid immunities that should be granted to them and to their personnel, as 
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well as to the officials of the General Secretariat, shall be determined in a 
multilateral agreement. The foregoing shall not preclude, when it is con- 
sidered necessary, the concluding of bilateral agreements. 


Article 143 


The Organization of American States does not allow any restriction based 
on race, creed, or sex, with respect to eligibility to participate in the ac- 
tivities of the Organization and to hold positions therein. 


ARTICLE XXII 


Chapter XVIII entitled “Ratification and Entry into Force” shall be- 
come Chapter XXIV having the same title and consisting of the present 
Articles 108 to 112, inclusive, which shall become Articles 144 to 148, re- 
spectively; but the reference to “Article 109” in the present Article 111, 
which shall become Article 147, shall be changed to “Article 145”. 


ARTICLE XXIII 


A new Chapter XXV entitled “Transitory Provisions” and consisting of 
Articles 149 and 150 shall be inserted in the Charter and shall read as 
follows: 


Article 149 


The Inter-American Committee on the All:ance for Progress shall act as 
the permanent executive committee of the Inter-American Economic and 
Social Council as long as the Alliance is in operation. 


Article 150 


Until the inter-American canvention on human rights, referred to in 
Chapter XVIII, enters into force, the present Inter-American Commission 
on Human Rights shall keep vigilance over the observance of human rights. 


ARTICLE XXIV 


The terms “General Assemblv”, “Permanent Council of the Organization” 
or “Permanent Council”, and “General Secretariat”, shall be substituted, as 
the case may be, for the term; “Inter-American Conference”, “Council of 
the Organization” or “Council”, and “Pan American Union”, wherever the 
latter terms appear in those Articles of the Charter that have not been 
eliminated or specifically amended by the present Protocol. In the English 
text of such articles the terms “Hemisphere” and “hemispheric” shall be 
substituted for “continent” and “continental”. 


ARTICLE XXV 


The present Protocol shall remain open for signature by the American 
States and shall be ratified in accordance with their respective constitutional 
procedures. The original instrument, the English, French, Portuguese, and 
Spanish texts of which are equally authentic, shall be deposited with the 
General Secretariat, which shall transmit certified copies thereof to the 
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Governments for purposes of ratification. The instruments of ratification 
shell be deposited with the General Secretariat, which shall notify the sig- 
natory States of each such deposit. 


ARTICLE XXVI 


The present Protocol shall enter into force among the ratifying States 
wken two thirds of the States signatory to the Charter have deposited their 
instruments of ratification. It shall enter into force with respect to the re- 
maining States in the order in which they deposit their instruments of 
ratijication. ° 


ARTICLE XXVII 


The present Protocol shall be registered with the Secretariat of the United 
Nations through the General Secretariat of the Organization. 

In Wrrness WuHEREOF the undersigned Plenipotentiazries, whose full 
powers have been found to be in good and due form, sign the present Pro- 
tocol, which shall be known as the “Protocol of Buenos Aires”, at the city 
of Buenos Aires, Republic of Argentina, this twenty-seventh day of Febru- 
ary of the year one thousand nine hundred sixty-seven.* 


STATEMENT OF THE DELEGATION OF ECUADOR 


The Delegation of Ecuador, drawing its inspiration from the devotion 
of the people and the Government of Ecuador to peace and law, states for 
the record that the provisions epproved with respect to peaceful settlement 
of disputes do not carry out the purpose of Resolution XIII of the Second 
Sp2cial Inter-American Conference, and that the Permanent Council has 
noz been given sufficient powers to aid the Member States effectively in 
the peaceful settlement of their disputes. 

The Delegation of Ecuador signs this Protocol of Amendment to the 
Ckarter of the Organization of American States in the understanding that 
none of its provisions in any way limits the right of the Member States 
to take their disputes, whatever their nature and the subject they deal 
wi:h, to the Organization, so that it may assist the parties and recommend 
the suitable procedures for peaceful settlement thereof. 


STATEMENT OF THE DELEGATION OF PANAMA 


The Delegation of Panama, upon signing the Protocol of Amendment to 
the Charter of the Organization of American States, states that it does so 
in the understanding that none of its provisions limits or in any way im- 
pedes the right of Panama to bring before the Organization any conflict 


“Signed on behalf of the following governments: Argentina, Bclivia, Brazil, Chile, 
Colombia, Costa Rica, Dominican Republic, Ecuador, El Salvador. Guatemala, Haiti, 
Hoaduras, Mexico, Nicaragua, Panama, Paraguay, Peru, the United States, Uruguay 
and Venezuela. The Protocol was signed later on behalf of the governments of Bar- 
bados, Jamaica, and Trinidad and Tobago, and their instruments of ratification deposited 
at ihe same time. 

Instruments of ratification have been deposited on behalf of: Argentina, Barbados, Bo- 
livia, Brazil, Colombia, Costa Rica, Dominican Republic, El Salvador, Guatemala, Haiti, 
Honduras, Jamaica, Mexico, Nicaragua, Panama, Paraguay, Peru, Trinidad and Tobago, 
the United States and Venezuela. 
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or dispute that may have arisen with another Member State to which a 
just solution has not been given within a reasonable period after apply- 
ing, without positive results, any of the procedures for peaceful settlement 
set forth in Article 21 of the present Charter. 


STATEMENT OF THE DELEGATION OF ARGENTINA 


On signing the present Protocol, the Argentine Republic reiterates its 
firm conviction that the amendments introduced in the Charter of the OAS 
do not duly cover the requirements of the Organization, inasmuch as its 
basic instrument should contain, in addition to the organic, economic, so- 
cial, and cultural standards, the essential provisions that would make the 
security system of the Hemisphere effective. 


LAW OF THE SEA 


Text of communication of May 28, 1970, from the Delegation of Uruguay 
to the United Nations to the Secretary General of the United Nations, 
circulated to Member Governments as a Note Verbale.* 


Translated from Spanish 
DELEGATION OF URUGUAY 
TO THE UNITED NATIONS 
New York, 28 May 1970 

Sir, 

I have the honour to inform you that from 4 to 8 May 1970 a Meeting 
on the Law of the Sea was held at Montevideo; it was convened by the 
Government of Uruguay and was attended by delegations of the Republics 
of Argentina, Brazil, Chile, Ecuador, El Salvador, Nicaragua, Panama, 
Peru and Uruguay. 

The resolutions adopted at the Meeting included a Declaration of 
Principles on the Law of the Sea, which was adopted unanimously by the 
above-mentioned delegations cn 8 May 1970 and which it was agreed to 
entitle “Montevideo Declaration on the Law of the Sea”; the text is re- 
produced below. 

I request you to circulate the Declaration în the official languages of the 
United Nations to all the Permanent Missions of Member States and to 
the Permanent Observers. 

Accept, Sir, the assurances of my highest consideration. 

(Signed) Aucusto LEGNANI 
Ambassador 


MONTEVIDEO DECLARATION ON THE LAW OF THE SEA 
Adopted May 8, 1970 


The States represented at the Montevideo Meeting on the Law of the 
Sea, 


* U.N. Press Release, NV/185, June 9, 1970. 
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RECOGNIZING that there exists a geographic, economic and social link 
between the sea, the land, and its inhabitants, Man, which confers on the 
coastal peoples legitimate priority in the utilization of the natural resources 
prcvided by their marine énvironment, 

RECOGNIZING likewise that any norms governing the limits of national 
sovereignty and jurisdiction over the sea, its soil and its subsoil, and the 
corditions for the exploitation of their resources, must take account of the 
gecgraphical realities of the coastal States and the special needs and eco- 
nomic and social responsibilities of developing States, 

CONSIDERING: that scientific and technological advances in the exploita- 
tion of the natural wealth of the sea have brought in their train the danger 
of plundering its living resources through injudicious or abusive harvest- 
ing practices or through the disturbance of ecological ccnditions, a fact 
which supports the right of coastal States to take the necessary measures 
to Drotect those resources within areas of jurisdiction more extensive than 
has traditionally been the case and to regulate within such areas any 
fishing or aquatic hunting, carried out by vessels operating under the na- 
tiomal or a foreign flag, subject to national legislation and to agreements 
corcluded with other States, 

that a number of declarations, resolutions and treaties, many of them 
inter-American, and multilateral declarations and agreements concluded 
between Latin American States, embody legal principles which justify the 
right of States to extend their sovereignty and jurisdiction to the extent 
necessary to conserve, develop and exploit the natural resources of the 
maritime area adjacent to their coasts, its soil and its subsoil, 

that, in accordance with those legal principles the signatory States have, 
by reason of conditions peculiar to them, extended their sovereignty or 
exclusive rights of jurisdiction over the maritime area adjacent to their 
coasts, its soil and its subsoil to a distance of 200 nautical miles from the 
baseline of the territorial sea, 

that the implementation of measures to conserve the resources of the 
sea, its soil and its subsoil by coastal States in the areas of maritime juris- 
diction adjacent to their coasts ultimately benefits mankind, which possesses 
in the oceans a major source of means for its subsistence and development, 

that the sovereign right of States to their natural rescurces has been 
recognized and reaffirmed by many resolutions of the General Assembly 
and other United Nations bodies, 

that it is advisable to embody in a jomt declaration the principles 
emanating from the recent movement towards the progressive development 
of international law, which is receiving ever-increasing support from the 
international community, 

Decware the following to be Basic Principles of the Law of the Sea: 

I. the right of coastal States to avail themselves of the natural resources 
of the sea adjacent to their coasts and of the soil and subsoil thereof in 
order to promote the maximum development of their economies and to 
raise the levels of living of their peoples; 
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2. the right to establish the limits of their maritime sovereignty and juris- 
diction in accordance with their geographical and geological characteristics 
and with the factors governing the existence of marine resources and the 
need for their rational utilization; 

3. the right to explore, to conserve the living resources of the sea adja- 
cent to their territories, and to establish regulations for fishing and aquatic 
hunting; 

4, the right to explore, conserve and exploit the natural resources of their 
continental shelves to where the depth of the superjacent waters admits 
of the exploitation of such resources; $ 

5. the right to explore, conserve and explo} the natural resources of the 
soil and subsoil of the sea-bed and ocean floor up to the limit within which 
the State exercises its jurisdiction over the sea; 

6. the right to adopt, for the aforementioned purposes, regulatory mea- 
sures applicable in areas under their maritime sovereignty and jurisdiction, 
without prejudice to freedom of navigation by ships and overflying by air- 
craft of any flag. 

Furthermore, the signatory States, encouraged by the results of this 
Meeting, express their intention to co-ordinate their future action with a 
view to defending effectively the principles embodied in this Declaration. 

This Declaration shall be kncwn as the “Montevideo Declaration on the 
Law of the Sea.” 


UNITED NATIONS ECONOMIC AND SOCIAL COUNCIL 


RESOLUTION ON PROCEDURE FOR DEALING WITH COMMUNICATIONS RELATING 
TO VIOLATIONS OF HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS * 


Adorted May 27, 1970 
THE ECONOMIC AND SOCIAL COUNCIL, 


Noting resolutions 7 (XXVI) and 17 (XXV) of the Commission on Hu- 
man Rights and resolution 2 (XXI) of the Sub-Commission on Prevention 
of Discrimination and Protection of Minorities, 

1. Authorizes the Sub-Commission on Prevention of Discrimination and 
Protection of Minorities to eppoint a working group consisting of not more 
than five of its members, with due regard tc geographical distribution, to 
meet once a year in private meetings for a period not exceeding ten days 
immediately before the sessions of the Sub-Commission to consider all com- 
munications, including replies of Governments thereon, received by the 
Secretary-General under Counzil resolution 728 F (XXVIII) of 30 July 
1959 with a view to bringing tc the attention of the Sub-Commission those 
communications, together with replies of Gcvernments, if any, which ap- 
pear to reveal a consistent pattern of gross and reliably attested violations 
of human rights and fundamerta! freedoms within the terms of reference 
of the Sub-Commission; 
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£. Decides that the Sub-Commission on Prevention of Discrimination 
and Protection of Minorities should, as the first stage in the implementa- 
tion of this resolution, devise at its twenty-third session appropriate pro- 
cedure for dealing with the question of admissibility of communications 
received by the Secretary-General under Council resolution 728 F (XXVIII) 
and in accordance with Council resolution 1235 (XLII) of 6 June 1967; 

©. Requests the Secretary-General to prepare a document on the ques- 
tion of admissibility of communications for the Sub-Commission’s con- 
sid2ration at its twenty-third session; 

4, Further requests the Secretary-General: 

(a) To furnish to the members of the Sub-Commission on Prevention 
of Discrimination and Protection of Minorities every month a list of com- 
munications prepared by him in accordance with Council resolution 728 F 
(XXVIII) and a brief description of them, together with the text of any 
replies received from Governments; 

(b) To make available to the members of the working group at their 
metings the originals of such communications listed as they may request, 
having due regard to the provisions of paragraph 2 (b) of Council resolu- 
tion 728 F (XXVIII) concerning the divulging of the identity of the au- 
thors of communications; 

(c) To circulate to the members of the Sub-Commission, in the work- 
ing languages, the originals of such communications as are referred to the 
Sub-Commission by the working group; 

& Requests the Sub-Commission on Prevention of Discrimination and 
Protection of Minorities to consider in private meetings, in accordance with 
paragraph 1 above, the communications brought before it in accordance 
with the decision of a majority of the members of the working group and 
any replies of Governments relating thereto and other relevant information, 
wita a view to determining whether to refer to the Commission on Human 
Rights particular situations which appear to reveal a consistent pattern of 
gross and reliably attested violations of human rights requiring considera- 
tior: by the Commission; 

6. Requests the Commission on Human Rights after it has examined any 
situation referred to it by the Sub-Commission to determine: 

(a) Whether it requires a thorough study by the Commission and a 
report and recommendation thereon to the Council in accordance with 
paragraph 3 of Council resolution 1235 (XLII), 

(b) Whether it may be a subject of an investigation by an ad hoc 
committee to be appointed by the Commission which shall be undertaken 
only with the express consent of the State concerned and shall be con- 
ducted in constant co-operation with that State and under conditions de- 
termined by agreement with it. In any event, the investigation may be 
uncertaken only if: i 

(i) All available means at the national level have been resorted to 
and exhausted; 

(ii) The situation does not relate to a matter which is being dealt 
with under other procedures prescribed in the constituent instruments of, 
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or conventions adopted by, the United Nations and the specialized agen- 
cies, or in regional conventions or which the State concerned wishes to 
submit to other procedures in accordance with general or special inter- 
national agreements to which it is a party. : 

7. Decides that if the Commission appoints an ad hoc committee to 
carry on an investigation with the consent of the State concerned: 

(a) The composition of tke committee shall be determined by the 
Commission. The members of the committee shall be independent persons 
whose competence and impartiality is beyond question. Their appointment 
shall be subject to the consent of the Government concerned; 

(b) The Committee shall establish its own rules of procedure. It 
shall be subject to the quorum rule. It shall have authority to receive 
communications and hear witnesses, as necessary. The investigation shall 
be conducted in co-operation wizh the Government concerned; 

(c) The Committee’s procedure shall be confidential, its proceedings 
shall be conducted in private meetings and its communications shall not 
be publicized in any way; 

(d) The committee shall strive for amicable solutions before, during 
and even after the investigation; 

(e) The Committee shall report to the Commission on Human Rights 
with such observations and suggestions as it may deem appropriate. 

8. Decides that all actions envisaged in the implementation of this resolu- 
tion by the Sub-Commission on Prevention of Discrimination and Protection 
of Minorities or the Commission on Human Rights shall remain confidential 
until such time as the Commission may decide to make recommendation to 
the Economic and Social Council; 

9. Decides to authorize the Secretary-General to provide all facilities 
which may be required to carry out this resolution, making use of the 
existing staff of the Division of Human Rights of the Secretariat; 

10. Decides that the procedure set out in this resolution for dealing with 
communications relating to violations of human rights and fundamental 
freedoms should be reviewed if any new organ entitled to deal with such 
communications should be established within the United Nations or by 
international agreement. 
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Juridiction over. Bonser v. La Macchia, 43 Austl L.J.R. 275. JD. 435. 

Limits of. Canadian legislation extending, U. S. State Department statement, 928; 
Declaration of Montevideo, 1970, 1023; U. S. position, address by Legal Adviser, 
Department of State, 636; statement by Department of State, 340, 

Territory: 

Acquisition of. Arab-Israeli war and. R. Higgins, LA, 7; S. M. Schwebel, Ed, 344; 
Q. Wright, LA, 270. 

Claims to. See Territorial claims. 

Definition of. Treaty to Prohibit Nuclear Weapons in Latin America, 1967. 286; 
Protocol I, quoted, 294; U. S. statement on signature of Protocol II, 306. 

Terrorism. State responsibility for acts against other states. Draft Code of Offenses 
against Peace and Security of Mankind, quoted, 80, 81; Kelsen, Principles of Inter- 
national Law, quoted, 79; Lebanon’s responsibility for terrorist acts abroad, Y. Z. 
Blum, LA, 79; Oppenheim-Lauterpacht, International Law, qcoted, 79; U. N. Reso- 
lution on Inadmissibility of Intervention in Domestic Affairs of States, quoted, 81. 

Tesauro, Giuseppe. I] Finanziamento delle Organizzazioni Internazicnali. BN. 988. 

Texaco Maracaibo, Inc., Interamerican Refining Corp. v., 307 F. Sepp. 1291. JD. 962. 

‘Thalweg doctrine. Anderson-Tully Co. v. Franklin, 307 F. Supp. 539, JD, 958; Ar- 
kansas v. Tennessee, 397 U. S. 88, JD, 957. 

Thant, U, U. N. Secretary General. Cited on Treaty of Tlatelclco, 309; quoted: on 
Egyptian request for withdrawal of U. N. Forces, 260; on Hammarskjöld memo- 
randum regarding U. N. Emergency Force in Egypt, 242, 251: on unilateral military 
action by Great Powers, 835; on withdrawal of U. N. Emergercy Force from United 
Arab Republic, 241, 251, 257, 258, 259, 260, 261, 263, 265, 266; reply to Egyptian 
request for removal of U. N. Emergency Force, quoted, 257, 259; Report on With- 
drawal of Emergency Force from Egypt, 244, quoted, 245, 251, 257, 258, 261, 263, 
265, 266; Special Report on U. N. Emergency Force, quoted, 241, 259. 

Titles. Claims to exploit resources of deep seated. Recognitior of, L. F. E. Goldie, 
CN, 913; recommendation of Stratton Commission panel, 916; Stratton Commission 
Report quoted, 918; registration of, Goldie, The Contents of Davy Jones’s Locker, 
quoted, 913, Stratton Commission Report quoted, 907, International Panel recom- 
mendation, quoted, 907, 908. 

Tlatelolco Treaty and the United States. A Latn American nuclear free zone. D. R. 
Robinson. LA. 282. 

See Latin America and Nuclear weapons. 

Tokyo Convention on Offenses Committed on Board Aircraft, 1953. U. S. ratification. 
164; statement by U. S. Representative on ICAO Council, 164, 

Tokyo Sansei (New York) Inc. v. Esperdy, 298 F. Supp. 945. JD. 430. 

Trade, international. Th. Flory, Le G.A.T.T., Droit International st Commerce Mondial, 
BR, 202; Protocol amending O.A.S. Charter, 1000. 

Trade agreements, international. Protocol amending O.A.S. Charter. 1000. 

Trading with the Enemy Act. U. S. Cuban Assets Control Regulations. Nielsen v, 
Secretary of the Treasury, 424 F. 2d 833. JD. 951. 

Transit through territory of third states. I. L. C. draft articles on representatives of 
states to international organizations. 768; commentary, 769. 

Treaties: 

Amendment and modification. Consideration at Vienna Conference on Law of Trea- 
ties, 523, 524; I.L.C. draft articles and commentary, quoted, 523, 524, 

Application by U. S. courts. Germany-U. S. Treaty of Frierdship, Commerce and 
Consular Rights, 1923, In re Estate of Kraemer, 81 Cal. Rptr. 287, JD, 701; War- 
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saw Convention on Internationa! Air Transportation, Parker v. Pan American World 

Airways, Inc., 447 S. W. 2d 731, JD, 706. 

Between states and international organizations. Consideration at Viecna Conference 
on Law of Treaties. 502. . 

Breach of, and termination or suspension, Consideration at Vienna Conference, 539; 
Harvard Research comment cited, 539; I.L.C. draft article and commentary, quoted, 
539. 

China. N. Hanabusa, BN, 753; 1949-1967, D. M. Johnston, and H. Chiu, BR, 199; 
A Study of Compliance, L. T. Lee, BR, 459. 

Commonwealth research program. H. Lawford. CN. 925. 

Conclusion of. Consideration by I.L.C. and Vienna Conference on Law of Treaties, 
508; Mosconi, F., La Formazione dei Trattati, BN, 989; coercion in, considera- 
tion at Vienna Conference, 5382, 1.L.C. commentary, 532, draft articles, 533; see 
Threat or use of force, below. 

Definition of. Consideration at Vienna Conference: Chilean and Ecuadorean pro- 
posals, 504; Swiss amendment, £04; Harvard Research draft on law of treaties, 503; 
1.L.C, draft articles, 503, quoted, 504; Restatement of Foreign Relations Law of 
the United States, 503; Vienna Convention on Law of Treaties, 503. 

Denunciation of. Consideration a: Vienna Conference. 538. 

Depositaries. I.L.C. draft Articles 71, 72, 73, S. Rosenne, quoted, 558, consideration 
at Vienna Conference, R. D. Kearney and R. E. Dalton, LA, 558, S. Rosenne, LA, 
838; U. S. proposal at Vienna ‘Conference, 559: Vienna Convention, Arts. 76, 77, 
78, 839, 840, R. D. Kearney and R. E. Dalton, LA, 558, S. Rosenne, LA, 838; H. 
Waldock cited, 558. 

Error in conclusion of. Harvard Research draft convention and comment, quoted, 
529; LL.C. draft articles and commentary, 529: U. S. proposed amendment at Vi- 
enna Conference, 530; Vienna Convention, 529. 

Errors in texts. Vienna Convention, 559. 

Fraud in conclusion of. Harvard Research draft convention and comment, quoted, 
528; LL.C. draft article, 499, 528; U. S. proposals at Vienna Conference, 528; 
H. Waldock cited, 499. 

Generation of customary international law. North Sea Continental Shelf Cases, I.C.J. 
A. D’Amato. LA. 892, 

Impossibility of performance and termination of. Consideration by Vienna Confer- 
ence. 541, 542; H. W. Briggs quoted on, 541; L.L.C. draft article, 541. 

Interpretation of: 

Cayuga Indians Claims case. Quoted. 821. 

Consideration at Vienna Conference. 518. 

Genera] Agreement on Tariffs and Trade, American Institute for Imported Steel, 
Inc. v. County of Erie, 297 N. Y. S. 2d 602. JD. 419. 

I.L.C. draft articles and commertary, 518; M. S. McDougal cited, 520; S. Rosenne 
quoted, 519; U. S. proposed amendments, 519, 521. 

Narcotic Drugs Single Convention, 1961. Statement by Department of State re- 
garding marijuana. 633. 

Panama-United States Treaties of 1903 and 1904. Sayne v. Shipley, 418 F. 2d 
679. JD. 427. 7 

Preparatory work used in. I.L.Z. draft article, 519; M. S. McDougal cited, 520; 
U. S. position, 519, proposed emendment, 519, 

Warsaw Convention on International Air Transportation. Bergman o. Pan Ameri- 
can World Airways, Ine., 299 N.Y.S. 2d 982, JD, 415; Parker v. Pan American 
World Airways, Inc., 447 S. W. 2d 731, JD, 706; Zousmer v. Canadian Pacific 
Air Lines, Ltd., 307 F. Supp. 392, JD, 956. 

Invalidity, termination and suspenzion of operation. Consideration at Vienna Con- 
ference. 525, 555; I.L.C. draft articles and commentary, 526, 527, 528, 529, 530, 
531, 532, 533, 534, 535, 536, 537-544; U. S. proposed amendment at Vienna Con- 
ference, 527; Vienna Convention. 555, 556. 


1070 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 64 


Jus cogens and. Consideration at Vienna Conference, 535, H., Neuhold quoted, 537; 
LL.C. draft article and commentary, quoted, 535; T. Minagawa quoted on, 536; 
Restatement of U. $. Foreign Relations Law, quoted, 535; U. S. proposed amend- 
ment, 636; H. Waldock cited on, 536. 

Law of. Harvard Research draft convention and comments, cited, 503, 509, 523, 539, 
quoted, 496, 521, 528, 529, 542; ILL.C. draft articles and commentary, quoted, 498, 
499, 503, 504, 509, 511, 530, 533, 535, 539, 541, 543, 558; Vienna Convention on, 
1969, R. D. Kearney and R. E. Dalton, LA, 495; address by J. R. Stevenson, 165; 
Articles 76, 77 and 78 on depositaries, 839, 840, S. Rosenne, LA, 838. 

IAanifest intent and generation of customary rules of international law. A. D’Amato. 
LA. 892. 

Lfodifcation of. Consideration at Vienna Conference, 524; France-U. S. air trans- 
port services arbitral award, 1963, cited, 525; I.L.C. draft articles and commentary, 
quoted, 524, 525; E. Jiménez de Aréchaga quoted, 524; Temple of Preah Vihear 
case, I.C.J., cited, 525. 

Liost-favored-nation clauses. I.L.C. Report, 1969. 800. 

bfultilateral. See Multilateral treaties. l 

Multilingual texts. Development of authentic trilingual text of the International Civil 
Aviation Convention. G, F. FitzGerald. CN. 364. 

iMunicipal law and. Competence to conclude treaties, I.L.C. draft article, 530, Vi- 
enna Convention on Law of Treaties, 527; enforcement of foreign arbitral award, 
Von Engelbrechten v. Galvanoni & Nevy Bros., Inc., 300 N.Y.S. 2d 239, JD, 433. 

Observance of. Consideration at Vienna Conference, 516; I.L.C. draft article, 516, 
proposed amendments, 516, H. W. Briggs quoted, 516; municipal law and: Har- 
vard Research draft convention and comment, quoted, 517; Pakistan proposal at 
Vienna Conference, 517; Restatement of Foreign Relations Law of the United 
States, quoted, 517; United States statement at Vienna Conference, 517. 

Performance by the United States and European Nations, History of. L. W. Beilen- 
son. BN. 733. 

?rovisional application, statement of C. I. Bevans at Vienna Conference, 515; provi- 
sional entry into force, discussion in I.L.C. and Vienna Conference, 514, G. G. 
Fitzmaurice Report to L.L.C., quoted, 514, I.L.C. draft article, 514, U. S. amend- 
ments, 515, H. Waldock, Report to LL.C., cited, 514. 

Ratification of. Consideration at Vienna Conference on Law of Treaties, 508; Vienna 
Convention, 508. 

Rebus sic stantibus. See Rebus sic stantibus. 

Registration. By depositaries, Organization of American States comment on draft ar- 
ticle, cited, 560, 847; U. S. representative’s statement, quoted, 560; with U. N. 
Art, 77, Vienna Convention on Treaties, 839, S. Rosenne, LA, 846. 

Reservations to. See Reservations to treaties. 

Revision of. Consideration at Vienna Conference on Law of Treaties, 523; ILC. 
draft articles and commentary, quoted, 523, 524. 

Succession of states with reference to. I.L.C. Report, 1969, 779, 780, 781, 782; 
Vienna Convention on Law of Treaties, 557. 

Successive. Consideration at Vienna Conference, 517; G. G. Fitzmaurice, Report to 
LL.C., cited, 518; Harvard Research draft convention and comment, cited, 518; 
L.L.C. draft article and commentary, quoted, 518; H. Lauterpacht, Report to I.L.C., 
cited, 518; H. Waldock, Report to LL.C., cited, 318. 

Supersession of. Sayne v. Shipley, 418 F. 2d 679. JD. 427. 

Suspension of. Consideration at Vienna Conference. 525, 555; LL.C. draft articles 
and commentary, 526, 544. 

Termination. Bayer, H.-W., Die Aufhebung viélkerrechtliche Verträge im Deutschen 
Parlamentarischen Regierungssystem, BR, 729; consideration at Vienna Conference, 
525, 555; Harvard. Research draft convention, cited, 556; LL.C. draft articles and 
commentary, 526-544. 


1970] INDEX : 1071 


Third states, effect on. Harvard Research draft convention, quoted, 521; LL.C. 
draft articles and commentary, 521, proposed amendmenis, 521, 522; Restatement 
of Foreign Relations Law of the United States, quoted, 522. 

Threat or use of force in conclusion of. Algerian statement at Vienna Conference, 
533; Chilean statement at Vierma Conference, 534;*I.L.C. draft article, 499, com- 
mentary, quoted, 532, 533, Algerian comment, 500, U. S. comment, 500; Nether- 
lands statement at Vienna Confrence, 534. 

Violation of. See Breach of, above. 

Treaty-making power. J. L. Brierly cited, 497; Canada, A. E. Gotlieb, BN, 465; con- 
sideration at Vienna Conference on Law of Treaties, 506; G. G. Fitzmaurice quoted, 
497; L.L.C. draft article, 498, 596; H. Lauterpacht quoted, 497; H. Waldock cited, 
497, 498. e 

Limitation of internal law upon. Effect of. Blix, H., Treaty-Making Power, quoted, 
531; LL.C. draft articles and commentary, quoted, 530, 531; U. S. statement at 
Vienna Conference, 532. 

Treaty trader. Defined. Tokyo Sansei (New York) Inc. c. Esperdy, 298 F. Supp. 945. 
JD. 480. 

Tropic Breeze, S. S., Payne v., 423 F. 2d 236. JD. 953. 

Truman Proclamation on the Continental Shelf, 1945. Cited, 52; quoted, 49. 

Tuhadeleni and Others, State o. 1967 (4) South African Law Reports 511 (T), 21, 33; 
1969 (1) South African Law Reports 153 (A.D.), cited, 23, 39, quoted, 35, 36, 
37; J. Dugard, LA, 19. 


Union of Soviet Socialist Republics: 

Attitude on denuclearization af Letin America, 284, 307, 308; on peaceful settlement 
of international disputes, 546, 548; on reservations to treaties, 511, 512. 

Confiscation of American private property in occupied Germany. Aris Gloves Inc. 
v. United States, 420 F. 2d 1386. JD. 948. 

Explanatory Memorandum on the Question of Reservations to Multilateral Treaties. 
512. 

Intervention in Czechoslovakia in 1948, 812; invasion in 1968, 832, before U. N. Se- 
curity Council, 2, 3, 17. 

Policy on regional settlement of disputes. T. M. Franck, LA, 832; A. Gromyko 
quoted, 832, 833; J. Malik quoted, 832; Pravda quoted, 832. 

Statement by U. N. representative regarding human rights violations and United Na- 
tions procedures. 613. 

Union of Soviet Socialist Republics-United States. Draft treaty on prohibition of em- 
placement of nuclear weapons on seabed. 405; statement of U. S. representative to 
Conference of Disarmament Committee, 400; U. N. General Assembly Res. 2602 F 
(XXIV), 408. 

United Arab Republic. Stationing and withdrawal of U. N. Emergency Force in. 
J. I. Garvey, LA, 241; request for withdrawal of U. N. troops, quoted, 257, U. N. 
Secretary General quoted on, 253. See United Nations Emergency Force. 

United Kingdom. Draft convention for the prohibition of biological methods of war- 
fare, 388; Patents Act, 1949, construed, In re AJ-Fin Corporation’s Patent, [1969] 
2 W.L.R. 1405, JD, 709; statement on signing Protocol IL of Treaty of Tlatelolco, 
304, cited, 307. 

United Kingdom-United States. Extradition Treaty, 1931. Extraditable offenses. At- 
kinson v. United States of Ameriza Government, [1969] 3 W.L.R. 1074. JD. TIL 

United Nations: 

Advisory Committee on the U. M. Emergency Force. 255, 264, 265; Dag Ham- 
marskjöld quoted on, 256; U Thant quoted on, 255. 

Agreements with states contributing to U. N. Emergency Force. Quoted. 263. 

And United States Security Policy. R. B. Russell. BN. 218, 

The Arab-Israel conflict and. J. I. Garvey, LA, 241; Y. Z. Blum, a 98. 

As symbol and as instrument. R. R. Wilson. Ed. 139. 
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Capital Development Fund. Rôle in international development assistance. F. L. 
Kirgis, Jr. LA. 109. 

Collective security and use of the veto. B. A. Wortley. 630. 

Commission on Narcotic Drugs. 318, 315, 316, 522. 

Conference on International Organization, 1945. Consideration af provisions on re- 
gional organizations. 823, 825, 826. 

Conference on Trade and Development. Rôle in international development assist- 
ance. F. L. Kirgis, Jr. LA. 108, 111, 125. 

Co-operation with. Protocol amending O.A.S. Charter. 1009, 1010, 1012. 

Development Program. Rôle in international development assistance. F., L. Kirgis, 
Jr. LA. 108. 

Documents. A Student’s Guide to. J. B. McConaughy and H. J. Blanks. BN. 736. 

Drug Supervisory Body. 315, 316. 

Employees. Admission of dependents into United States, Menon v. Esperdy, 413 F. 
2d 644, JD, 419; immunity of salaries from sequestration, Means v. Means, 303 
N.Y.S. 2d 424, JD, 705. 

Human rights complaints and. R. B. Lillich, Ed, 610; Human Rights Commission in- 
vestigation of, Economic and Social Council Resolution, 1024. 

Industrial Development Organization. Rôle in international development assistance. 
F. L. Kirgis, Jr. LA. 109, 

International Bibliography of, 1945-1965. K. Hüfner aad J. Naumann. BN, 221. 

International Law Commission. See International Law Commission. 

International Law Seminar. I.L.C. Report, 1969. 805. 

Eashmir and. R. Khan. BN. 987. 

Legal Counsel. Opinion regarding application of Art. 19 of the Charter. Quoted. 
921. 

Legislative Powers in. E. Yemin. BR. 731. 

Mediation and Conciliation within (in Greek). E. J. Roucounas. BN. 735, 

HMHembers’ financial contributions to. Art. 19 of Charter. The Caribbean contribu- 
tion. R. Rosenstock. CN. 919. 

The next twenty-five years. C. G. Fenwick. CN. 348. 

Non-members., Participation in amendment of I.C.J. Statute. E. Schwelb, LA, 881; 
Art. 69 of Statute, 881; U. N. General Assembly Res. 2520 (XXIV), 891, E. 
Schwelb, LA, 881, 887. 

Peacekeeping. 1946-1967, The Middle East, R. Higgins, BN, 985; and host state 
consent, J. I. Garvey, LA, 241; U. S. policy, letter of U. S. Representative to U. N. 
Secretary General, 943. See Peace, maintenance of. 

Permanent Central Opium Board, 315, 316. 

Privileges and Immunities, Convention on. Report of U. S. Secretary of State to 
President. 409. 

Protection of Civil and Political Rights. J. Carey. BR. 974. 

Secretariat. Survey of International Law in Relation to the Work of Codification of 
the International Law Commission. Quoted on law of treaties. 496. 

Secretaries-General. Public Papers. Vol. I: Trygve Lie, 1946-1953. A. W. Cordier 
and W. Foote. BR. 207. 

Specialized Agencies. Legislative Powers in, E. Yemin. BR. 731. 

United Nations Charter. R. R. Wilson, Ed, 139; application of provisions to amend- 
ment of I.C.J. Statute, E. Schwelb, LA, 881, Art. 109, cited, 881, Report of sub- 
committee of San Francisco Conference, 1945, quoted, 881; observance of provi- 
sions, U. S. policy, letter of U. S. Representative to U. N. Secretary General, 943; 
Security Council Resolution on principles for peace in the Middle East and, S. M. 
Schwebel, Ed, 345, Q. Wright, LA, 270. 

Art. 1 (1) and settlement of international disputes. 8. 

Art, 2 (4). And Israeli occupation of Arab territory, 7; changing norms governing 
the use of force by states, T. M. Franck, LA, 809; regional enforcement and, T. M. 
Franck, LA, 822, 
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Art. 19 on delinquency in payment of U., N. contributions. Quoted, 919; the Carib- 
bean contribution, R. Rosenstock, CN, 919. 

Art, 27 (3) and settlement of international disputes. 1. 

Arts. 33 and 36 and settlement cf international disputes. 3, 13. 

Art. 37 (2) and settlement of international disputes by Security Council. 9, 13. 

Art. 51 on self-defense against armed attack. 811, 822; M. S. McDougal cited on, 
821. 

Arts. 52 and 53 on regional organization. T. M. Franck. LA. 822. 

Art. 109 cited. 881. 

United Nations Economic and Social Council. Resolution on procedure for dealing with 
complaints of human rights violations, 1970. 1023. 

United Nations Economic Commission for Asia and the Far East. Relation to Com- 
mittee for Coordination of Investigations of Lower Mekong Basin. 596, 597. 
United Nations Emergency Force. Summary Study, Report of U. N. Secretary General, 
quoted, 245, 246, 251, 256, 233, 267; U. N. Secretary General U Thant quoted on 

nature of, 261; withdrawal from United Arab Republic, J. I. Garvey, LA, 241. 

United Nations Food and Agriculture Organizatior. Rôle in international development 
assistance. F, L. Kirgis, Jr. LA. 109. 

United Nations General Assembly. Can it meet the test of 1970? C. G. Fenwick, Ed, 
904; quasi-legislative competence, Professor Falk quoted on, 350, 351, 352, N. G. 
Onuf, CN, 349; resolutions, legal effect, Professor Falk on, N. G. Onuf, CN, 349. 

Resolutions: chemical and bacteciological (biological) weapons (2603 (XXIV)), 393, 
quoted, 854, 865; R. R. Baxter and T. Buergenthal, LA, 854, 867, 868, 869, 874; 
statement by J. F. Leonard in Committee I, 391: Conference of Non-Nuclear- 
Weapon States (2456 (XXII)), 307; denuclearization of Latin America (1911 
(XVII) ), 283, 293; draft treaty on prohibition of emplacement of nuclear weapons 
on seabed and ocean floor (2602 F (XXIV)), 408; Egypt: cease-fire (997 (ES-I)), 
cited, 254, quoted, 244, 245; U. N. Emergency Force in (998 {ES-I)), quoted 
252; (1000 (ES-I)), cited, 255, quoted, 244; (1125 (XI)), cited, 246, 247, 249, 
quoted, 244, D. Hammerskjéld quoted on, 249: Inedmissibility of Intervention in 
Domestic Affairs of States (2131 (XX)), quoted on terrorist activities against other 
states, 81, 819; Jerusalem, status of (2253 (ES-V)), 7; Latin American denucleari- 
zation treaty (2286 (XXIT)), 291, 299, 307; participation of non-members of U, N. 
in amendment of I.C.J. Statute (2520 (XXIV)), 891, cited, 881, 883, 886, E. 
Schwelb, LA, 881, 887; participation of non-members of U. N. in election of I.C.J. 
judges (264 (III)), 887, 89C; partition of Palestine (181 (II)), Q. Wright, LA, 
271, 277, 280; Portugal and South Africa, economic assistance to (2105 (XX)), 
116; reservations to multilateral treaties (568 (VI)), quoted, 510; terminating 
South West Africa Mandate (2145 (XXI)), 19. 

Voting in, and delinquency in payment of U. N. contributions. R. Rosenstock, CN, 
919; Contrbutions Committee quoted, 923; Opinion of U. N, Legal Counsel, quoted, 
921. 

Withdrawal of U. N. Emergency Force from Egypt and. 265; Secretary General U 
Thant quoted on, 266. 

United Nations Institute for Training and Research. Status and Problems of Very 
Small States and Territories, BN, 734; Wider Acceptance of Multilateral Treaties, 
BR, 728. 

United Nations Organs, Repertory cf Practice. Cited, 2. 

United Nations Secretary General. And the Maintenance of Peace, L. Gordenker, BN, 
467; letter of July 30, 1968, to Haitian representative to U. N. regarding arrears 
in U. N. contributions, quoted, 920, 921;. policy regarding U. N. and human rights 
complaints, R. B. Lillich, Ed, 510; position as depositary on reservations to treaties, 
852; quoted on U. N. Information Centers and individual human rights complaints, 
611, 612, 613; Report on Chemical and Bacteriolegical Weapons and Effect of 
Their Possible Use, cited, 853, 856; Report on Standard Final Clauses, cited, 850. 
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United Nations Security Council: , 

Isrzel. Position before. Y. Z. Blum, LA, 98; R. A. Falk quoted, 98; London Times 
quoted, 100; New York Times quoted, 100; Soviet veto, 98. 

Méintenance of peace by. T.M. Franck. LA. 810. 

Middle East, principles for peace in. Res. 242 (1967). Quoted, 274, 279, 344; 
Y. Z. Blum, LA, 90, 95; hostilities and, S. M. Schwebel, Ed, 344, Q. Wright, 
LA, 270. 

Rezommendations to General Assembly concerning participation of non-members of 
U. N. in amendment of I.C.J. Statute. 885. 

Resolutions: Israeli invasion of Jordan (248 (1968)), 12; Jerusalem, status of (252 
‘1968)), 7; principles of peace for the Middle East (242 (1967)), see Middle 
East; Rhodesia (232 (1967) and 253 (1968) ), 11, 16; trial of South West Africans 
in South Africa (245 and 246 (1968)), 19; Suez Canal navigation and Egyptian- 
Israeli relations (S/2322 (1951)), 4. 

Seztlement of disputes by. Place of international law, R. Higgins, LA, 1; political 
settlement of international disputes, 9. 

Uranimity rule in voting. J. W. Halderman quoted, 141; R. R. Wilson, Ed, 141. 

W thdrawal of U. N. Emergency Force from Egypt and. 266. 

United States: 

Agency for International Development. Economic assistance program. 109, 110, 
111, 119, 136. 

Artitrust laws. Application to act of foreign sovereign. Interamerican Refining 
Corp. v. Texaco Maracaibo, Ine., 307 F. Supp. 1291. JD. 962. 

Bureau of Reclamation. Study of Pa Mong Project in lower Mekong Basin. 600; 
Report cited, 601, quoted, 606. 

Chemical and biological methods of warfare, policy with regard to. Statement by 
President Richard M. Nixon, Nov. 25, 1969. 386; cited, 853. 

Commission on Marine Science, Engineering and Resources. Report: Our Nation 
and the Sea: A Plan for National Action (1969). Cited, 906; quoted, 907, 909, 
910, 918; L. F. E. Goldie, CN, 905; Panel reports, quoted, 906, 907, 908, 911, 916, 
918. 

Communism in the Western Hemisphere, policy regarding. 834. 

Constitution. Application to courts-martial abroad. United States v. Easter, United 
States v. Keaton, U. S. Ct. Mil. App., Nov. 14, 1969, JD, 431, 433. 

Contemporary practice relating to international law. S. L. Gibsor, 164, 386; S. C. 
Nelson, 631, 928. ` 

Countervailing Duty Act. Export subsidies and. 130. 

Caban Assets Control Regulations. Nielsen v. Secretary of the Treasury, 424 F, 2d 
833. JD. 951. 

Dz=velopment Loan Fund and international economic development. F. L. Kirgis, Jr. 
LA. 109. 

Fereign development loans. 109, 110, 122, 

Fereign economic development assistance program. F. L. Kirg’s, Jr. LA. 109, 
110, 119. 

Foreign relations. Conferences at Washington, 1941-1942, and Casablanca, 1943, 
BR, 188; Diplomatic Papers, 1945, BR, 184; publication of, ASIL resolution, 626, 
Report of Advisory Committee, E. Plischke, CN, 615; State statutes and, Goldstein 
v. Cox, 299 F. Supp. 1389, JD, 417. 

Immigration and Nationality Act, 1952. Menon v, Esperdy, 413 F. 2d 644. JD. 
419. 
ternational Court of Justice, policy regarding. Address by Secretary of State 
Rogers before ASIL. Quoted. 941. 
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